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allity Feed and Supply, LLC v. Ada et al

IN THE UNITED STATES DISTRICT COURT
FOR THE TERRITORY OF GUAM

WSTCOQUALITY FEEDAND SUPPLY, CaseNo.: 17€v-00127
LLC,

Plaintift, ORDER ON DEFENDANTS’ MOTIONS

TO DISMISS, PLAINTIFF'S MOTION TO
AMEND, ROJAS MOTION FOR
PROTECTIVE ORDER, AND
PLAINTIFF'S MOTION TO STRIKE

VS.

ANTHONY J.ADA etal.,

Defendants

l. INTRODUCTION

Plaintiff WSTCO Quality Feedand Supply,LLC (“WSTCQ”) hasfiled a civil rights case
againstthe Membersof the GuamAncestralLandsCommission*GALC”) andthe Administratorof
theGuamEconomiddevelopmeniuthority (“GEDA”) . (Compl.,ECFNo. 1.) Plaintiff allegeghree
claims: thatthe GALC Defendantwiolatedits due processghts by improperlyterminatingalease
agreement,that all Defendantsconspiredto violate its due processrights and that they all
discriminatedagainsit in violation of the EquaProtectionClause. (Id.)

Defendanthavefiled motionsto dismissassertinghattheyareentitledto qualifiedimmunity,
that Plaintiff hasfailed to statea claim, andmanyof the actsunderlyingPlaintiff's claimsarebarred
by the statuteof limitations. (RojasMot., ECFNo. 8; GALC Defs.Mot., ECFNo. 12; RojasJoinder
ECFNo. 17.) Themotionsto dismisshavebeenfully briefed,andthe CourheardargumenbnMarch
7, 2018. Following thehearing,Plaintiff filed a motion to amendthe complaint. (ECF No. 44.)

DefendantRojasfiled amotionfor a protectiveorderto enforcethe Court’s orderstayingdiscovery
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while the motiongo dismisswerepending. (ECFNo. 53.) All motions havéeenfully briefed?

For the reasongletailedbelow, Defendants'motionsto dismissare GRANTED. Plaintiff's
motionto amendis GRANTED IN PART andDENIED IN PART. DefendantRojas’ motionfor a
protective orders DENIED AS MOOT, andPlaintiff's motionto strike the GALC Commissioners
notice of joindeiis alsoDENIED AS MOOT.

I. BACKGROUND

In 2006, Plaintiff enteredinto an agreementtitled “LicenseAgreement, with GALC to use
Lot RadioBarrigadaC akaParcelN5-D for a slaughterhoudacility. (SeeLicenseAgreemen EX.
A, ECFNo. 1at16-28.)

The Lot waspart of theland determinedo be unneededy the federalGovernment.(ld. at
19.) Underthetermsof theAgreementuse of thdandwas“temporaryonly,” anddid not“grant or
conferany propertyright or interestin the property beyond thtermsandconditions” of thdicense.
(Id. at 20.) Theinitial termof thelicensewasoneyear,andWSTCOcouldrenewby giving noticein
writing to GALC atleast60 daysprior to theendof theterm. (Id.) Foreachcalendalyear, WSTCO
agreedo pay fourpercentof its annualgrosssalesderivedfrom the property“until the licenseripens

into alease.” (Id. at20-21.)

! Rojas Mot. to Dismiss, ECF No. 8; Rojas Decl., ECF No. 9; Ex. A, ECBRNpGALC Mot. to Dismiss, ECF No. 11

Rojas Joinder of GALC Mot., ECF No. 17; PI's. Opp. to Rojas Mot., ECF No. B9 ip. to GALC Mot., ECF No. 21;

Rojas Reply Br., ECF No. 2&8ALC Reply Br., ECF No. 26. PI's. Mot to Amend, ECF No. 44; Razzano Dedk NEC
45; GALC Opp. Br., ECF No. 4®I's. Reply to GALC Opp. Br., ECF No. 4GEDA Opp. Br., ECF No. 49; PI's. Rep
Br. to GEDA's Opp. Br., ECF No. 50; s Joinder in Opp., ECF No. 52; Mot. for Protective Order, ECF NdGBBC

Joinder in Mot., ECF No. 54; Stipulation, ECF No. 55; Razzano Decl., ECB@J@pp. Br., ECF No. 57; Mot. to Strik
Joinder, EE No. 59; Reply Br., ECF No. 60; Opp. to Mot. to Strike Joinder, ECF No. 61.
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In June 2006GALC andGEDA enterednto a Memorandum of Understanding throwgich

GEDA would managé&ALC Trustproperty,includingParcelN5-D, and would marageleasesand

collectrent. (MOU, Ex. C.,ECFNo. 1 at43-49.) Further, GEDA wasrequiredto prepareappraisals

and development studiegvaluatedevelopment proposaland recommend thexecutionof leases
and development. (Id.) GALC was required to execute developmentand lease agreement
recommendedly GEDA andexecuteother documentsequiredfor GEDA to carryoutits duties. (Id.
at47.)

According to Plaintiff, the Agreementand MOU imposed the followingimitations on
Defendants:(1) GEDA mustfind amaterialbreachbeforeterminatingthelease(2) GALC could not
unilaterallycancelthe Agreementand (3) GALC hadnorole in propertymanagement(Compl. 9
21, 22, 27.)Furthermoreunder theAgreementWWSTCOhadto pay only a “nominatent” but GALC
asked‘at some pointfor andreceivedanincreasedentof $2,100. Id. 1123-24.)

OnMay 26, 2009thendirectorof GALC, Ed BenaventesentWSTCOa noticehat“effective
immediately, managemenbof the propertyand all future issuesregarding the mperty would be
handledoy GEDA” under theMOU. (Id. § 25.) Following this, Plaintiff alleges thatit wasstandarg
practicefor GEDA to addressll propertymanagemernissuessenddeficieng noticesto tenantsand
useits own attorneydgo takelegalaction. (Id. 130-32.)

OnJuly 24, 2009GALC suedthe Estatesof JoseMartinezTorresandMaria Calvo Torresfor
allegedlydefraudingt, andeightdayslater notified WSTCQ, which is operatedy theheirsof those
Estatesthatit wantel to terminatethe Agreementas soonasis practicablesinceit now ha[d] other

plans”for the parcelanddespitenot having notifiedVSTCO of anybreache®f theagreement (Id.

D
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1133-35.) WSTCOignoredtheletterfrom GALC andattemptedo renewtheleasewith GEDA. (Id.
1136-37.) GEDA refusedo renewtheAgreemenbninstructionfrom William Bischoffwho claimed
to serveascounsefor GALC. (Id. 1 37.)

On July 12, 2010, GALC infoned WSTCO that the Agreement was “revoked, cancelled
not renewed” even though the Agreement had not been breached and GEDA had not infori@e
of any breach.1d. 11 39, 4344.) Plaintiff alleges that this cancellation was unlawful because G
and not GALC, oversaw the Agreement as per the MOU and GALC’s “own customs,” anklet
cancellation was motivated by animus against the Estates that GALC accustdudidg it. (d. 1
46-48.) Further, Plaintiff alleges that GEDA “agreed with thiengful act” because it instructg
WSTCO to address all legal correspondence to GALC’s counsel instead of SE@isel. Id. |
49.)

Following these events, on August 16, 2010, GALC sued WSinQfe Superior Court @
Guamto attempt to invalidat8/ STCO's notice of renewal. Id.  54.) Plaintiff alleges that the s
was also motivated by animus against the Estates and the seven year litigsiignred Plaintiff by
making it impossible to implement the slaughterhoudd. §(55-58.) The Superior Court held
bench trial anan June 2, 2017pund that the license agreement was a lease and it could hav
terminated if a material breach of contract occurreGuafm Super. Ct. Findings of Fact a
Conclusions of Law 11 13, 21, Ex. B, ECF No. B&t39.) Because no breach had been found
Defendants did not object to the untimeliness of the renewal notice, the Agreersaoat weaminate

in 2010. (d. 11 21, 24, ECF No. 1 at 39-40.)

, and
»d GAL
EDA,
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Subsequent to the Superior Court’s decision, GALC held a meetihgngR017 to discus
terminating theWSTCO lease(Minutes of June 27, 2017 meeting, Compl. Ex. Ehg GALC

Defendantwyoted to terminate the leaséective April 30, 2018(Id.) Four manths later, on Octobe

2l

4, 2017, Defendant Rojas, as the GEDA Administrator, and GALC’s chairman Anthony J.Be#tda,

a letter to WSTCO notifying it thdhe lease has been terminaté&brppl. 1 64, Ex. D.)

Based on the above events, Plaintiff alleges that the GALC Defendants vidated firoces
rights, and that all Defendants conspired to violate its due process rights. (Compk8%1)
Additionally, Plaintiff alleges that it was treated diffelgrfrom similarly situated leaseholders g
therefore all Defendants violated its equal protection righds.q{l 96-95.)

All Defendantave nowfiled motionsto dismiss. (ECFNos.8, 12.) DefendaniRojasfiled
amotionto dismissthesecondandthird claimsagainsthim (ECF No. 8), andalsojoinedthe GALC
Defendantsmotionto dismissall threeclaims. (SeeECFNos.12, 17.)

Following theMarch 7, 2018,hearingon the motiongo dismiss Plaintiff filed a motionto
amendthe complaint. (ECF No. 44.) Defendantsoppose thenotionto amend. (SeeGALC Defs.
Opp. Br., ECF No. 46; GEDA Opp.Br., ECF No. 49.) DefendantRojasalsofiled a motionfor a
protective ordertto enforcethe Court’s order staying discoverywhile the motionsto dismissare
pending.(ECFNo. 53.) Thepartiessubsequentliiled astipulationregardinghemotionfor protective
order.(ECFNo. 55.) In thisorder,the Couriaddresseall threeof thesemotions.

[I. LEGAL STANDARDS
Defendantseekto dismissunderFed.R. Civ. P.12(b)(6). To survive amotionto dismiss

under Rule 12(b)(6) dheFederaRulesof Civil Procedureapleading'mustcontainsufficientfactual

74
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matter,acceptedastrue, to statea claim for relief thatis plausible orits face.” Ashcroftv. Igbal, 556
U.S.662, 678 (2009)Bell Atlantic Corp.v. Twombly 550U.S. 544, 55556 (2007). In otherwords,
the pleadingmust contain‘more than labels and conclusions”; the‘[flactual allegationsmust be
enoughto raisearight to relief above aspeculativdevel.” EclecticProps.East,LLC v. Marcus &
Millichap Co, 751 F.3d 990, 998th Cir. 2014) (quotinglwombly 550U.S. at 555). Thus, acourt
must “identify pleadingsthat, becausehey are no more than conclusionsare not entitled to the
assumption of truth,andthen consider whether theell-pleadedallegations could “plausiblgive
riseto anentitlementorelief.” 1d. (quotinglgbal, 556U.S.at678-79).If thewell-pleadedallegations
“are merelyconsistentvith a defendant’'siability,” the plausibility thresholdhasnot beensatisfied.
Id. (quotinglgbal, 556U.S.at 678.) But “[a] claim hasfacial plausibility whenthe plaintiff pleads
factual contentthatallows the courtto draw the reasonablénferencethat the defendants liable for
the misconducalleged.” Igbal, 556U.S.at678.

When considering a motiorto amend,a district court mustanalyzefive factors: badfaith,
unduedelay,prejudiceto the opposingparty, futility, andwhethera plaintiff haspreviouslyamended
the complaint. Johnsonv. Buckley 356 F.3d 1067, 107{@®th Cir. 2004). Futility alonejustifies
denyingleaveto amend.Id.

V. DISCUSSION

A. Defendants’Motion to Dismiss

Althoughtherearetwo separatenotionsto dismiss,becausdrojasjoined themotionfiled by
the GALC Defendantsand theargumentsaisedin thelattermotion(ECFNo. 12) aredispositive, the

Courtwill addresnly theargumentsaisedin the GALC Deferdants’motion.
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I Due ProcessClaim

DefendantsnaintainthatPlaintiff lacks aprotectedoropertyinterestin theAgreemenbecause

it is a businessontractwith agoverrmentagencyandfurtherthatPlaintiff hasfailed to showwhat

processwas due becausethe Agreementand Guamlaw “do not establisha proceduredo effect
termination.” (GALC Mot. 13—-18 ECFNo. 12.)

To pleada dueprocesslaim, aplaintiff must show/(1) aliberty or propertyinterestprotected
by the Constitution(2) a deprivatiorof theinterestby the government; [and{3) lack of process.’
Ulrich v. City and Cnty. of SanFranciscq 308 F.3d 968, 9749th Cir. 2002) (quotingPortmanyv.
Cnty. of Santa Clara995 F.2d 898, 9049th Cir. 1993)). “Property” is definedby statelaw, but
whetherit is protectedby the due processauseis not. Portmanv. Cnty. of Santa Clara995 F.2d
898, 904(9th Cir. 1993).

In this case,Plaintiff submitsthat the Agreementbetweenit and GALC is consttutionally
protectedproperty. Assumingthatthe Agreementwhich the SuperioCourtfoundto be aleasejs a
propertyright underGuamlaw, theright is not constitutionallyprotectedandthereforecannotgive
riseto a due processlaim. Thata contrat doesnotalwaysgive rise to a constitutionallyprotected
propertyinterestis especiallytrue in the case,as here,of governmentontracts. Although some
contractanayfall within the protections of the due procetause the“prime protectedcategoy” is
employmentcontractsdue to the “security with which the interestis held understatelaw and its
importanceto the holder.” San Bernardino Physician8ervs.Med. Grp., Inc. v. San Bernarding
Cnty, 825 F.2d 1404, 1409th Cir. 1987)(internalquotationomitted). Thus, although otheontracts

maybeconstitutionallyprotected;the fartherthe purelycontractuatlaimis from aninterestascentral
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to the individualasemploymentthe moredifficult it is to extendit constitutional protection withot
subsuming thentirestatelaw of publiccontracts.”Id. at 1409—-10. Underlyinghis doctrinearetwo
principles: (1) whena governmengntersnto contractsit is functioningin its commerciabsopposed
to sovereigrcapacity,and(2) “federal courtsarereluctantto embroil thgudiciaryin themanagemen
and operation ofstatecontractdisputes.” Educ.Networksof Am.,Inc. v. WasdenCaseNo. 16-cv-
00379, 201 WL 411206,at*7 (D. IdahoJan.30, 2017) (quotingdughesCommc’nsGalaxy,Inc. v.
United States271 F.3d 1060, 107@ed.Cir. 2001)).

Here,thetermsof the Agreementnotwithstandinghatthe Superior Court founithatit wasa
lease,do not suggesthat Plaintiff has a protectedpropertyright. Construing theterms of the
Agreementtheleasedoes notontainanytermsabout howGALC or GEDA mayterminatethelease
and statesexpresslythat it does notconfer a propertyright. Evenif, asthe Guam Superior Cour
indicated,the partiesintendedfor the Agreementto eventudly becomea longterm lease,nothing
indicatesthat “long-term” meant‘indefinite.” Thatan entity enjoyeda benefitfrom a contractfor a
number ofyearsdoesnot, “withoutmore,riseto thelevel of alegitimateclaim of entittement.” Doran
v. Houlg 721 F.2d 1182, 118®th Cir. 1983)(finding no constitutionallyprotectedoropertyinterest
in annualveterinarypermits). Thus, theéermsof theAgreemento notindicatethatthis contractis a
constitutionallyprotectedpropertyinterest.

The Agreemat in this caseis notanemploymentontractfor anindividual, but acommercia
leasewith a corporateentity, which is far from what the Ninth Circuit hastypically protected. See
e.g, Burglinv. Morton, 527 F.2d 486, 48@th Cir. 1975)(finding the Mineral LeasingAct gave the

Secretarydiscretionasto whetherto leaseandfor the duratiorandthereforea leasecould not ves

ut

t
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plaintiffs with aright to alease);Oceansidésolf Inst.,Inc. v. City of Oceanside876 F.2d 897at *3
(9th Cir. 1989)(unpublished)finding contractgrantingentity a leaseholdnterestwas not property:
for dueprocesspurposes)RCAGlobal Commc’ns)nc. v. U.S.Dep't of Interior, 432F. Supp. 791
795 (D. Guam 1977) (findingleasewas not a protectedproperty right becase leasepermitted

terminationat anytime onthreemonths’ notican writing); Prime HealthcareServs.)nc. v. Harris,

216F. Supp. 3d 1096, 111(.D. Cal. 2016)(finding no propertyinterestin saleagreemenbecause

prediction of longterm continuance did natseto morethanadiscretionaryprivilege).

Plaintiff relieson threecasedrom otherjurisdictionsandthe GuamSuperior Court ordeio
supportits argument With respecto the GuamSuperior Court decision, although the caatforth
certainrightsthatPlaintiff hadunder theAgreementsuchasexclusivepossession, the coatidresse
themin thecontextof describing deasenotto decidewhetherPlaintiff hada propertyight thatcould
giveriseto a due processlaim. The othercasegelied onarenot persuasiveThosecasesnvolve
the propertyaw of otherstatesnot Guam,andthereforearenotdeterminativeof whetheraleases a
recognizedoropety interestunderGuamlaw. More critically, howeverjs thateachcaseinvolvedan
agreemenbr statutethat providedfor expresgprocedureshat must be followed prioto termination.
In Thomasv. Cohen the Kentucky statuteprovidedfor a specific eviction processthat the state
officials wererequiredto follow prior to removingresidatial tenants. 304 F.3d 563, 57¢th Cir.
2002). In Graydernv. Rhodesthe court foundhata dueprocesslaim hadbeenpleadedy residentia
tenantsbecauseunder Floriddaw, evenat-will tenanciesvere protectedpropertyinterestsandthe
city code providedor noticeandhearingprocedureghathadto be followed prioto anorderto vacate

345 F.3d 1225, 1232, 1234 (1Xr. 2003). Finally, in thecaseof In re Med.Educ. &HealthServs.

D
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Inc., the Bankruptcy Courfor PuertoRico held that a commercialleaseholdehad stateda claim
againstthe mayor because théerminationletter did not follow thecontract’'sdispute resolutio
processwhichexpresslyequirednegotiatiorandotherstepsprior to termination.459B.R. 527, 539
40 (D. PuertoRico 2011). No similar provisionsexistunderGuamlaw or in the Agreement.

Accordingly, Plaintiff lacksa constitutionallyprotectedpropertyright andtheclaim for a due
proceswiolationis dismissedvith prejudice.

il. Conspiracyto Violate Due Process

Becausethe Court findsthat Plaintiff does not have aonstitutionally protectedproperty
interestandthereforecannotstateaclaimfor a dugprocessiolation, Plaintiff alsocannotstateaclaim
for conspiracyto violate dueprocess.Accordingly, this claim is dismissedvith prejudice.

iii. Equal Protection Claim

DefendantdastcontendhatPlaintiff hasfailed to statea claim becausdt “is not amemberof
asuspectlas$ andbecausdhe reasonfor terminaton in the Gctober2017letter werereasonablé
andprovide arationalbasisfor termination. (GALC Mot. 18-20.)

To succeedn a“classof one” equalprotectionclaim, a plaintiff must demonstratenat the
stateactorsintentionallytreatedhim differently thanthosesimilarly situatedwithout arationalbasis.
Gerhartv. LakeCnty., Mont. 637 F.3d 1013, 102®th Cir. 2011).

Contraryto Defendantsassertionit is notrequiredthat a plaintiff be amemberof asuspec
classto statean equalprotection violation. Armourv. City of Indianapolis, Ind.566U.S. 673,680
(2012). Instead,in casesot involving asuspectlass,an equalprotectionviolation occursonly if

there is not a rational relationship “between the disparity of treatmentand some legitimate

1C
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governmental purpose.ld.

Neverthelss,Plaintiff hasfailed to stateanequalprotectionclaim. In thecomplaint,Plaintiff
offers only the conclusorystatementgshat GALC and Rojas have not“treated similarly situated
individualsin thesamemanner’andthat WSTCOis similarly situatedto “severalotherleaseholder
of Commissionland” butwas treateddifferently dueto animus. (Compl. 11 72, 94.) No factual
allegationsareincludedto indicatewhetherotherleaseholdersvith similar agreementslid not have
the agreementserminatedor thatthe othedeaseholdersvere given noticeandan opportunityto be
heard Significantly, Plaintiff fails to specifywhat the “acts or omissions'were andthereforeit is
unclearwhetherPlaintiff claimsthatit wastreateddifferentlyin thattheleasewasterminatedjn how
it wasterminatedor thatthe animuss itself the different treatment. Instead Plaintiff hasincluded
only conclusonallegationsandthereforefailedto stateaclaim. SeeKonarskiv. Rankin 603F. App’x
544, 546-4719th Cir. 2015)(plaintiffs failed to pleadequalprotectionclaim becausehey providec
no factsto show*“similarly situatedindividualswere treateddifferently or otherwisemplying that
therewas no rational basisfor the differencein treatment”). Accordingly, Defendantsmotion to
dismisstheequalprotectionclaim for failure to stateaclaimis granted.

iv. Affirmative Defenses

Defendantasserthattheyareentitledto qualifiedimmunity. (Mot. 23—-26.) Theyalsoargue
that a two-year statuteof limitations appliesandthereforebarsall of Plaintiff's claimsthataccrued
prior to November22, 2015. (Id. at 26—-27.) BecausePlaintiff hasfailed to statea claim, the Court

neednotaddresshesetwo defenses.

11
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B. Plaintiff’'s Motion to Amend

Plaintiff seels to amendall claims by addingmore factsand addng GEDA the entity asa
defendant.Defendantoppose the motion.S€eGALC Defs.Opp.Br., ECFNo. 46.)

As setforth above,Plaintiff does not have aonstitutionallyprotectedpropertyright and
therefoe cannostatea claim for violation of dueprocessandconspiracyto violate dueprocessThe
motionto amendhesetwo claimsis deniedasfutile.

However,with respectto the equal protectionclaim, the Courtwill grantleaveto amend
Plaintiff's original complaintsuffersfrom alack of factual allegationsto supportits claim, but the
Ninth Circuit hasemphasizedhatthere“exists a presumption under Rule 15{a)favor of granting
leaveto amend”unless the opposirartywill sufferprejudice orhereis a strong showing of undd
delay,badfaith, repeatedailure to curedeficiencies or futility. Eminence Capital.LC v. Aspeon
Inc., 316 F.3d 1048, 105®@th Cir. 2003). “This liberality in grantingleaveto amends not dependen]
on whetherthe amendmemill addcausesf actionor parties.” DCD Progs., Ltdv. Leighton 833
F.2d 183, 1849th Cir. 1987)

In this case,thereis no evidence ofbad faith and no unduedelay on Plaintiff's part.
Additionally, discoveryis not completedandis stayedpending theCourt’s ruling on the motionso
dismiss. Thus,Defendantsvill not be undulyrejudicedoy permittingPlaintiff to amendfor thefirst
time, its complaint. Finally, the Court did noissueits ruling on the motionto amendbeforePlaintiff
filed its motion to amendand thereforePlaintiff did not know thebasison which the Court would
dismissits equalprotectionclause. In light of theNinth Circuit’s liberal construal of Rule 1&ndthe

factthatthefutility of Plaintiff's claimis uncertain the Courwill allow Plaintiff to amendthe equa
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protectionclauseclaim.

Furthermorewith respecto addingGEDA asaparty,theGALC DefendantglaimthatGEDA
is not a“person” for purposes osection1983claimsandthereforecannot benamedin this case?
(Opp.Br. 4, ECFNo. 46.) Only a “person’may beliable in section1983cases.Paestev. Gov't of
Guam 798 F.3d 1228, 123®th Cir. 2015). A Stateis not a “personiwithin themeaningof section
1983, andthereforethe Stateand governmentaéntitiesconsidered'arms of the State” may not be
suedundersection1983. Will v. Mich. Dep’t of StatePolice, 491US. 58, 70-71 (1989Pittmanv.
Or. Emp’'t Dep’t, 509F.3d 1065, 10749th Cir. 2007). To determinewhetheran entity is anarm of
thestate,acourtmustconsideffive factors: (1) “whethera money judgment would Isatisfiedout of
statefunds”; (2) “whethertheentity performscentralgovernmental funains”; (3) “whethertheentity
may sueor besued”;(4) “whetherthe entity hasthe powetto take propertyin its own nameor only
thenameof thestate”;and(5) the “corporatestatusof theentity.” Streitv. Cnty.of LosAngeles 236
F.3d 552, 56§9th Cir. 2001).

Here, the Ninth Circuit hasheld that the government ouamis not a “person’within the
meaningof section1983whensuedfor damages Paeste 798 F.3dat 1234. Thus, the questiors
whetherGEDA is anarm of thestate. The GALC Defendantontendthat GEDA is anarm of the

statebecausét hasbeenclearlydecidedhatthe government dbuamis not a “person.”(Opp.Br. 4.

2 GEDA has also filed a brief opposing the motion to ame@EDA Opp. Br., ECF No. 49 GEDA is not a party an
has not sought leave to intervene. Accordingly, GEDA is notleshtio file an opposition brief and the Court will str
it. See L&Elecs. Inc. v. ity Computer InG.211 F.R.D. 360 (N.D. Cal. 2002) (allowing nparty to intervene to oppos

motion to amend)yYFD Consulting, Inc. v. 21st Sevs., 21st Holdings,,lC&5e No. 04v-2161, 2005 WL 1115870 (N.D.

Cal. May 11, 2005) (same).

13
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(citing Paeste 798 F.3d 122&ndNgiraingasv. Sanchez110S. Ct. 1737 (1990)).) This doesnot
answelthe question, however, @fhetherGEDA qualifiesaspartof the government oGuam.

Thefirst factor,whetherthe Statewill beliable for a judgmentgainsiGEDA, does notveigh
in favor of any of the partiesas none have provided evidenceto show whether GDA of the
government ofGuam will ultimately bear the burden of gudgment. Plaintiff claims that the
government olGuamis notliable for judgmentsagainstGEDA becausdt generatests ownrevenue
but offers no authorityto supportthis contention.

The secondactor, whetherthe entity carriesout centralgovernmental functionsyeighsin
favor of finding GEDA to be an arm of the state. This secondfactor is to be construedbroadly.
Durningv. Citibank,N.A, 950 F.2d 1419, 142®th Cir. 1991). As setforth in the powers oGEDA,
it may“recommendo the Governorof Guamtheissuancemodification,revocationand suspensio
of Qualifying Certificates”and“shall submitto theLegislature throughthe Governorof Guam,from
time to time suchlegislaion asit deemsnecessaryo expeditiouslyand effectively foster desirable
industry,commercehospitalfacilities, housing and tourisim this Territory.” 12 G.C.A. 8 50104(0)
(p). Thesgpowerssuggesthat,in additionto morecommerciabctivitiessuchaspurchasingroperty,
GEDA performssomegovernmentafunctionsfor the Governor osuam. Furthermorethestatutory
purpose ofSEDA indicateghatit will “servethe publicwelfareto stimulateanincreasen the supply
of decent,safeand sanitaryhousing,”and dueto the critical shortageof housing,“the assistanct
contemplatedis a “public purpose.”12 G.C.A. § 50103(a).Further, GEDA would be authorizetb
“control andimplementthat part of thebasicplanfor the economic development Gluam, assignec

to it by the Governoof Guam.” 12G.C.A. 8 50103(b).ThatGEDA'’s purposewhichis to addresa
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housing shortage oBuam,hasbeendescribedby statuteas a “public purpose’indicatesthatit is
carryingout agovernmentabbjectiveandthereforgperformsacentralgovernment functionDurning,
950 F.2dat 1426(finding economic development corporation’s purpasescribedasa“valid public
purpose,’to provide public housingrasa centralgovernment function).

The third factor weighs agairst finding that GEDA is an arm of the state,as the statute
expresslyprovidesfor GEDA “[tjo sueandto besuedin its corporatename.” 12G.C.A. 8 50104(d)

Thefourth factoralsoweighsagainst findinghatGEDA is anarm of thestatebecaus€&EDA
is empoweredto “acquire,in any lawful manner,any real property,andto hold, maintain,useand
operatethe same;and to sell, lease,encumberor otherwise dispose of theame.” 12 G.C.A. §
50104(f).

Finally, it is undisputedhat GEDA is a “public, nonprofit corporation” undeGuamlaw. 12
G.C.A.§ 50101(a).

Thesefactorstakentogethemwveighin favor of findingthat GEDA is notan“arm of the state.”
SeeDunning 950 F.2dat 1426-27 (findingVyoming CommunityDevelopmentAuthority was not
armof thestae). This conclusions alsoconsistentvith rulingsfrom theGuamSupreme Courtyhich
held that, while GEDA is an “official body of theterritory of Guam” for purposes of th®pen
GovernmentAct, it is not a governmentantity that enjoysthe protections a$overeignmmunity.
Guam RadidServs. Inc. v. Guam EconDev. Auth, 2000Guam1 113, 16-17, 22 (2000Guam
Econ.Dev. Auth.v. Island Equip. Co.Jnc., 1998 Guam7, 11 9 (1998) (holdingEDA is not an
“instrumentalityof the governmengxercisinggovernmentafunctions” andthereforeis not entitled

to sovereignmmunity). Accordingly,becausé&EDA to notanarm of the state Plaintiff's motionto
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addGEDA asa Defendanis granted.

C. Rojas’ Motion for Protective Order

Becauseghe Courthasgrantedhe motiongo dismisstheclaims thestayof discovery—which
the Court intendetb coverall aspectof discovery, including depositionss-no longemeededand
the motion for a protective ordeis deniedas moot. Plaintiff's motion to strike the joinderin the
motionby the GALC Commissioner¢ECFNo. 59)is alsodeniedasmoot.

V. CONCLUSION

For the reasonset forth above, Defendants’motiors to dismiss (ECF Nos. 8, 12) are
GRANTED.

Plaintiff's motionto amend(ECF No. 44)is GRANTED IN PART asto the equalprotection
claimandrequesto addGEDA asaparty, andDENIED IN PART asto theremainingclaims which
aredismissedwith prejudice. Plaintiff mustfile anamendedomplaintwithin fourteen(14) daysof
thedateof this order.

DefendantRojas’s motion for a protectiveorder (ECF No. 53) is DENIED AS MOOT.
Further,Plaintiff’'s motionto strike the notice of joindeby the GALC Commissioner§ECF No. 59)

is DENIED AS MOOT.
SO ORDERED on July 3, 2018.

b~

RAMONA V. MANGLONA Designated Judge

16




