Contrack Wafts, Inc. v. Relyant Global, LLC et al
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THE DISTRICT COURT OF GUAM

UNITED STATES FOR THE USE AND CIVIL CASE NO. 20-00003
BENEFIT OF CONTRACK WATTS, INC.,
a Virginia corporation,

Raintiff,

V. DECISION AND ORDER GRANTING
DEFENDANTS' RENEWED MOTION
RELYANT GLOBAL, LLC, a Tennessee TO DISMISS UNDER FEDERAL RULE
limited liability company, SOMPO OF CIVIL PROCEDURE 12(b)(6)
INTERNATIONAL INSURANCE, a New
York corporation, and LEXON SURETY
GROUP, a Texas corporation,

Defendants.

Before the court is a Renewed Motiortsmiss under FRCP 12(b)(6) and to Transfe
Venue under 28 U.S.C. § 1404 based on theridacof Forum Non Conveniens, filed by
Defendants Relyant Global, LLC, and Sompo Inteoma Insurance (hereinafter “Defendantg
See Mot., ECF No. 57. After reviewing the partiesidds, relevant casesd statutes, and havin
heard argument from counsel e matter, the court here@RANTS the motion to dismiss
without prejudice.

L FACTUAL AND PROCEDURAL BACKGROUND

On December 4, 2015, Plaintiff Contrack #galnc. entered into a subcontract
1
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agreement (the “Subcontract”) with DefendRedyant to furnish labor, materials, and
equipment required to complete a portion oly@et’'s prime contracvith NAVFAC Marianas
for a federal project at Anderson Air [EerBase, Guam. FAC at 3, ECF No. 55. Relyant
obtained a Miller Act payment bond from Defentlaexon Surety Group, the predecessor of
Sompo, as required by NAVFAC.

The Subcontract provides the following Choice of Law angiDes section:

This Agreement shall be construed and interpreted in accordance with the laws of
State of Tennessee, U.S.A. Subcontractor hecehgents to the jurisdiction of any loc{
state, or federal court located within tBiate of Tennessee and waives any objection
may have based on improper venue orfonon convenient tthe conduct of any
proceeding in any such court.

The Parties acknowledge ttiaere are a number offarmal dispute resolution
procedures (such as non-binding mediationiafatmal conferences) which will be usq
in an effort to resolve anyoatroversy, dispute or claim arigimut of this Agreement, o
the alleged breach thereof. The Parties agree that the aforementioned procedures
utilized prior to proceeding ia judicial forum. Should anguch controversy, dispute or
claim arise, the Parties shall first attertgptesolve it by designated executives of the
Parties. If that is unsuccessfalther Party may requestwriting that an informal
dispute resolution procedure shibble utilized, stating in gera terms the nature of the
proposed procedure and provide the othetyRaith sufficientdescriptions and
information regarding its position to perrmmformed assessmenand decisions. The
other Party shall then have a period of twpw2eks in which to respond. If no answer
such request is given within such period, tHenrequesting party at be free to pursue
any legal remedy which may be available tdfisuch request is answered by the othe
Party, the Parties shall follow the procedowtlined in the request, or other procedure
mutually agreed to by the Parties, in a ditigeffort to resolveéhe controversy, dispute
or claim. In the event the parties fail t@odve the claim or controversy in the dispute
resolution procedure utilized,ithin two (2) weeks thereaft@ither party may propose 3
additional informal dispute selution procedure and therpas shall proceed in like
manner as above. If, in spitethie diligent effort of the Raes, the controversy, disputg
or claim is not resolved; then either yamay pursue legal action as appropriate in a
court of law in the State of Tennessee.

9 16, Ex. 1 to Decl. of Patton at 5-6, ECF Nol11.

! Defendants have attached the partiefic®ntract as an exfittio a declarationSee Ex. 1 to Decl. of Patton, ECF
No. 11. Although Plaintiff did not attach the document té-A<C, the court may consider the Subcontract under
“incorporation by reference” doctrine tiee Subcontract’'s contents form thesiseof Plaintiff’'sclaim for breach of
contract, and no party here has disputed the document’s autheBteinievel v. ESPN, 393 F.3d 1068 at 1076

(9th Cir. 2005)Branch v. Tunnell, 14 F.3d 449 at 454 (9th Cir. 1994).,S. v. Ritchie, 342 F.3d 903 at 909 (9th Ci.

2003).
2
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On January 10, 2020, Plaintiff filed its init@omplaint against Olendants Relyant and
Sompo International Insurance, alleging clafor(1) breach of contract, (2) quantum meruit,
and (3) failure to make paynt on a Miller Act bond. Compét 3-4, ECF No. 1. However, on
July 9, 2020, Plaintiff filed its first amendedmplaint (“FAC”), adding Lexon Surety Group &
a defendant to the suffee FAC, ECF No. 55.

On July 23, 2020, Defendants filed the instant matisge Mot., ECF No. 57. Because
the motion to dismiss is grantdatle court finds it unnecessarydscuss Defendants’ motion tdg
transfer venue as well as theiotion to dismiss Sompo.

II.  ANALYSIS

A. Applicable Legal Standard

The court treats the motion to dismiss for failtoesatisfy the alteate dispute resolutio
clause as a motion to dismiss for failurestate a claim upon which relief can be granted
pursuant to Fed. R. Civ. P. 12(b)(&here is a consensus among Ni@lrcuit district courts thg
“failure to mediate a dispute muant to a contract that makesdiation a condition precedent
filing a lawsuit warrants dismissal” under Rule 12(b)f@&anke v. Yates, 2019 WL 4856002, at
*5 (D. Haw. Oct. 1, 2019) (citingrosnan v. Dry Cleaning Sation, Inc., 2008 WL 2388392, at
*1-2 (N.D. Ca. June 6, 2008) (dismissing complarithout prejudice wherplaintiff failed to
satisfy agreement’s mediation condition precedent prior to filing a lawSest)e.g., B& O Mfg.,
Inc. v. Home Depot U.SA., Inc., 2007 WL 3232276, at *8 (N.D. Cal. Nov. 1, 2007) (“A claim
that is filed before a mediation requirement, ikat condition precedent to the parties’ right t

sue as set forth in an agreeméngatisfied shall be dismissed.Dglamater v. Anytime Fitness,

2 Defendants filed their original motion to dismiss on MaB¢ 2020. Mot., ECF No. 9. Thereafter, the court grar
Plaintiff's motion to amend the complaint. Minute Entry, ECF No. 51. Defendants, in turn, filed the renewed
to dismiss. Mot., ECF No. 57. In light of the first arded complaint and the renewed motion to dismiss, the co
found the original motion to dismiss, ECF No. 9, m&eé Order, ECF No. 68.

3
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Inc., 722 F.Supp.2d 1168,1180-81 (E.D. Cal. 2010) (dismg complaint without prejudice fo
plaintiff's failure to satisfy ondition precedent necessary to triggght to initiate litigation);
Del Rey Fuel, LLC v. Bellingham Marine Indus., 2012 WL 12941956, at *3 (C.D. Cal. Apr. 10
2012);Brooksv. Caswell, 2015 WL 517808, at *4 (D. Or. Sept. 3, 201Ggntaur Corp. v. On
Semiconductor Components Indus., LLC, 2010 WL 444715, at *3 (S.D. Cal. Feb. 2, 2010).

Under Rule 12(b)(6), a motido dismiss for failure to ate a claim tests the legal
sufficiency of the claims asserted in the plaintiff's complaonservation Force v. Salazar,

646 F.3d 1040, 1241-1242 (9th Cir. 2011). Dismissakuitlile 12(b)(6) igproper only where
there is a “lack of cognizabledal theory” or an “absence siifficient factsalleged under a
cognizable legal theoryBalistreri v. Pacifica Police Dept., 901 F.2d 696, 699 (9th Cir. 1988)
The court must accept factual allegations in thepaint as true and construe them and draw
reasonable inferences from themfavor of the nonmoving partgahill v. Liberty Mut. Ins. Co.,
80 F.3d 336, 337-38 (9th Cir. 1996).

To survive dismissal, a complaint must asaegolausible claim and set forth sufficient
factual allegations to support the claishcroft v. Igbal, 556 U.S. 662 at 678 (2009) (citiggl!
Atlantic Corp. v. Twombly, 550 U.S. 544 at 554 (2007)). Theng@aint must “ontain sufficient
factual matter, accepted as true, to ‘stateamrcto relief that is plausible on its facelgbal, 556
U.S. at 678. A claim will have &al plausibility “when the plaitiff pleads factual content that
allows the court to draw the reasonable infeegthat the defendantligble” for the alleged
claim.ld.

B. Discussion

1. The Subcontract’s alternate disput resolution clause is a mandatory
condition precedent to filing suit.

In interpreting an agreement to arbitraté\inth Circuit districtcourt should apply

ordinary state-law principles goweng contract formation while ging due regard to the feder
4
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policy in favor of arbitrationWagner v. Sratton Oakmont, Inc., 83 F.3d 1046 at 1049 (9th Cir.
1996). To determine whether a contract makes atiedi a condition precedent, a district cour
may apply standard principle$ contract construction ands@ve any doubts in favor of
mediation.Centaur Corp., 2010 WL 444715, at *3.

Pursuant to the Subcontract, the partieséagrent shall be construed and interpreted
accordance with the laws of t¢ate of Tennessee. | 16, Ex. Dexl. of Patton at 5-6, ECF
No. 11. Under Tennessee state law, the carditebificontract interptation is “to ascertain
and give effect” to the parties’ intent byoking at the plain meamg of the words in the
documentAllstate Ins. Co. v. Watson, 195 S.W.3d 609, 611 (Tenn. 2006). In the absence of
ambiguity, the literal meaning of the contraat/srds will control the owtome of the disputéd.
If the language is plain and unamidgis, courts can determine thetjgs’ intent from “the four
corners of the contract, interpreting ardorcing [the contract] as writtenUnion Realty, Co.,
Ltd. v. Family Dollar Stores of Tenn., Inc., 255 S.W.3d 586 at 591 (Tenn.Ct.App. 2007).

Here, Defendants argue that the altezrthspute resolution clause’s line “the
aforementioned (informal dispe resolution) procedur&sll be utilized prior to proceeding in a
judicial forum” indicates the procedure is amdatory condition precedent to filing suit. Defs.
Mem. at 8, ECF No. 58 (emphasidded). Plaintiff disputes Bendants’ reading, urging this
court to find that the conditioprecedent is vague and permissivel should not be interpreted
as an enforceable condition precederiilitay suit. Pl.’s Opp’n. at 9, ECF No. 63.

The court agrees with Defendants’ interptieta Read on its face amalits entirety, the

language of the Subcontract’'seathate dispute resolution clauseplain and unambiguous. The

clause clearly indicateselparties’ intent to implement a serassteps that must be met befor
either party can institute litigan. These mandatory steps drest, the parties shall attempt to

resolve any controversy, dispubr claim arising out the 8aontract through their designated
5

Case 1:20-cv-00003 Document 72 Filed 10/29/20 Page 5 of 7

n

any



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

executivessecond, if this first step prove unsuccessful, either partyay request from the othe
in writing that an informal disgte resolution procedure be us#drd, if there is no answer to
the request within a ped of two (2) weeksthe requesting party magursue any legal remedy
available to it; where the steps thereafter alsvg@unsuccessful, the final step allows either
party to pursue legal action “incaurt of law in the State of Tieessee.” 16, Ex. 1 to Decl. of
Patton at 5-6, ECF No. 11. These steps, whaad weath the first provision that “a number of
informal dispute resolution proceduresill be used... in an effort to resolve any controversy
dispute, or claim arising out ¢fie Subcontract,” demonstrate a mandatory ¢mmdprecedent.
Id. (emphasis added). Accordingly, since the adFrlispute resolutionaiise is a mandatory
condition precedent, the parties must exhawsstaps delineated therein before either may
proceed in a judicial forum; that forum, verargd jurisdiction being ithe State of Tennessee
pursuant to f 16 of theuBcontract Agreement.

2. Plaintiff did not satisfy the mandatory condition pecedent before filing
this action.

District courts within the Ninth Circuit haeund plaintiffs failedo satisfy a mandatory
condition precedent where they did not “subntie(t) claims to mediation” or “pursue
mediation prior to filing” a lawsuitGolden State Foods Corp. v. Columbia/Okura LLC, 2014
WL 2931127, at *7 (C.D. Cal. 2014yosnan, 2008 WL 2388392, at *2. Theend within these
cases is that either party must the least, request mediatjoursuant to the condition before
filing suit on any claims arising from the partiegintract. Additionally, since this court finds t
Subcontract’s alternate dispute resolution stais a mandatory conidin precedent in its
entirety, the parties must exhaust the requiredsdiefore either party may initiate litigation.

The parties dispute whetheraRitiff has alleged and takeretlsteps necessary to satisf
the Subcontract’'s mandatory cotiain precedent. In its FAC, Plaintiff alleges that Watts’

executives and other officials tampted to resolve disputes between Watts and Relyant” w
6
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included “discussions and exchange of corredpane between executives of both companies.”
FAC at 4, ECF No. 55. Plaintiff also allege&sbught to engage with Relyant’s ‘Settlement
Offer” and offered to “meet at Relyant’'s camience... to settle out and close the subject
contract.”ld.

Defendants, on the otherrdtg argue that the allegeceasures do not satisfy the
mandatory dispute resolati prerequisites. Defs.” Mem. atBCF No. 58. The court agrees with
Defendants on this issue. Taking the alleged measas true, the cournfis that Plaintiff did
not exhaust each step of the Swuiticact’s alternate dispute restidun clause before filing this
suit. In its FAC, Plaintiff does not alleg€‘iequest(ed) [from Relyant] in writing that an
informal dispute resolution procedure... bdizgid,” as the ADR proedure’s second step
requires. Additionally, Plaintiff does not allegeits complaint that it made any request to
mediate or that it submitted its claims to méida before filing its complaint. Plaintiff's claims
fall short of demonstrating thathas taken the steps necesdargxhaust the Subcontract’s
alternate dispute resolution clausehat it has even attempteddo so. Accordingly, this court
finds that Plaintiff did not satisfy the Subcradt’'s mandatory condition precedent before filing
its complaint. Therefore, Plaintiff has failed to state a clguon which relief can be granted.

1. CONCLUSION

For the reasons stated herein, the cGRANTS Defendants’ renewed motion to dism|(ss
Plaintiff’'s complaint. This case is hereBYySMISSED without prejudice. Having dismissed the
case, the court finds it unneceags® discuss Defendants’ motiom transfer venue as well as
their motion to dismiss Sompo.

SO ORDERED.

/sl Frances M. Tydingco-Gatewood
Chief Judge
Dated: Oct 29, 2020
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