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UNITED STATES DISTRICT COURT
DISTRICT OF HAWAII

TARYN CHRISTIAN, CIV. NO. 0400743

Petitioner
VS.

8§

8

8

8

8

8
CLAYTON FRANK, Director, 8§
State of Hawaii Department of 8
Public Safety, and STATE OF 8
HAWAII DEPARTMENT OF 8§
PUBLIC SAFETY, 8§
8§

8§

8§

Responderst

ORDERDENYING MOTION TO REOPEN HABEAS CORPUS
PROCEEDINGS PURSUANT TO RULE 60

Before the Couris Petitioner’'sMotion to Reopen Habeas Corpus
Proceedings Pursuant to FRCP 60(b)/Independent Action Due to Newly
Discovered Evidence of Fraud on the Court. (Dkt. # 26hg Court held m
evidentiaryhearing ontiis motion on July 14, 2014, and March 16 and 17, 2015
(Dkts. ## 345, 376, 377.)A final hearingon the motiorwasheld on Decembet,

2015. (Dkt. # 404.) Gary ModafferirepresenteéPetitioner Taryn Christigrand
Moana Luteyrepresente@Respondents

Upon careful consideration of the arguments asserttu:

supporting and opposing memoranda, as well as the arguments presented at the

hearing, the CourtDENI ES Petitioner’'s motion (Dkt. #267.)
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FACTUAL BACKGROUND

Petitioner is a Hawaii state prisoner servirldeasentence with a
forty-yearminimumperiod of incarceratiofor murder in the second degree.
(Dkt. #267at12.) The convictionarose out of his alleged involvement i th
July 14, 1995 murder of Vilmat€abaccang (“CabaccangThe factghatfollow
are taken from the voluminous record in this case.

On the night of the murder, Cabaccang and his girlfriend, Serena
Seidel(“Seidel”), awoke from sleep and saw through the window that someone
was inside of Cabaccang’s car. Cabaccang and Sardeltside to confront the
intruder, but the intruder fled on foot. Cabaccang and Seidel began chasing the
intruder, but Seidel briefly stopped to summon a friend’s help from a nearby
residence. When no one answered the door, Seidel continued het. pursui

When Seidel caught up to Cabaccang and tiedat, she found the
two men engaged in a struggle. Cabaccang warned Seidel thdtuder had a
knife. Seidel was undeterred from attempting to assist Cabaccang, and eventually
their combined effort caused the intruder to drop the knife and flee the scene. At
that point, Seidel observed blood in the area of the struggle and saw that
Cabaccang had been dtadd. A short time later, Phillip Schmidt (“Schmidt”) a

local resident who had heard the noise from the struggle, rushed to the scene.



When Schmidt saw Cabaccang’s injuries, he called 911. Cabaccang eventually
died from the knife wounds.

Although police also investigated James Burkhart (“Burkhart”) and
Christian Dias (“Dias”) as potential suspects, they ultimately prosecuted Petitioner
Taryn Christian (“Petitioner” or “Christian”) for the crime. The prosecution’s
theory was based on five major categories of evidence: (1) a statement from
Christian’s exgirlfriend, Lisa Kimmey(“Kimmey”), that he had confessed to her;
(2) a recording of a call between Christian and Kimmey, which the prosecution
argued contained a confession; (@jristian’sbaseball apfound at the scene of
the crime; (4discarded glovematchinthe type that Christian’s employer,
Pukalani Country Club and Restaurant, had in its kitchen; (4) the fact that Christian
had previously stolen car radios from parked cars and had ideQdieakccang’s
car as a target in a notebook; and (5) photo identifications from Seidel and Schmidt
identifying Christian in a photo lineup.

Petitioner waslltimatelyconvicted by a jury in 199@f second
degree murder, attempted thioldgree murder, attgated thirddegree theft and

use of a deadly or dangerous weapon in the commission of a crime.



PROCEDURAL BACKGROUND

On December 22, 200Petitioner fileda petition for writ of habeas
corpus pursuant to 28 U.S.C2854,challenging his 1997 convictiand sentence
(“Prior Petition”). (Dkt. #1.) On September 30, 2008, this Court issued an order
granting the PrioPetition as to one ground and denyings to all other grounds.
(Dkt. # 153.) The CourtorderedthatPetitionerbereleasd within seven days of
the entryof judgment unless the State elected to retry PetitioBeth Petitioner
andResponderstfiled notices of appeal(Dkts.## 157, 165.)

On February 19, 2010, the Ninth Gircreversedhe Order

Christianv. Frank, 595-.3d1076 1078(9th Cir. 2010).However, theNinth

Circuit did not orderemand and declined to issue a certificate of appealability

Christian v. Frank365 F. Apfx 877, 879(9th Cir. 2010)

On March 11, 2010, Petitioner filed a petition for paeékearing and
a petition for rehearing en banthe Ninth Circuit denied both petitions on
May 19, 201Q(Dkt. # 221), issuing its Mandate on May 27, 20T3k{. # 222).
Petitionerfiled a petition for writ of certiorari with the Supreme Coomt

August17, 2010, whiclwasdenied on November 1, 201Qhristian v. Frank

131S. Ct. 511 (2010).



On January 7, 2011, Petitionaoved to reopen his habeas proceeding
pursuant to Federal Rule of Civil Procedure 60gb¢gingnewly discovered
evidence of fraud on the Hawaii staturt, this Court, and the Ninth Circuit Court
of Appeals. (Dkt. #229.) In an order dated February 23, 2011, this Cbald that
it had been stripped of jurisdiction to consider Petitioner’s Rule 60(b) motion when
Responderstand Petitioner filed notices of appeal with respect to the Prior
Petition. (Dkt. # 25%t 3.) Insteadthe Court construed Petitioner’'s motion as a
seond or successive petition farrit of habeas corpus(ld.) Noting that a
petitioner may not file a second or successive petition for writ of habeas corpus
unless he first obtains authorization from the court of apps=d28 U.S.C.
8§ 2244(b)(3), theCourt transferred Petitioner’s motion to the Ninth Circyid. at
4.)

OnNovember 15, 2011, the Ninth Circuit, treating Petitioner’'s motion
as an application for authorization to file a second or successive petition for writ of

habeas corpus, denidte application SeeChristian v. FrankNo. 1170561 (9th

Cir. Nov. 15, 2011)@kt. #16). On January 23, 2012, Petitioner filed a writ of
mandamus, arguing that the Ninth Circuit failed to follow established procedures
of appellate review in characterizing Petitioner’'s Rule 60(b)(3) motion as

“something it is ndt(Dkt. # 2611); the Ninth Circuit denied the writ on February



16, 2012 (Dkt. # 260).0n May 14, 2012, Petitioner filed a petition for a writ of
certiorari Okt. # 261) which the Supreme Court denied October 9, 201Dkt.
# 263)

On April 17, 2013 Petitioner filedthe instantMotion to Reopen
Habeas Corpus Proceedings Pursuant to Federal Rule of Civil Procedure 60(b)
Motion/Independent Action Due to Newly Discovered Evidence of Fraud on the
Court. Okt. #267.) In his Motion, Petitioner claims that evidence has come to
light that Respondents perpetrated a fraud on the court that corrupted the integrity
of Petitioner’s original habeas corpus proceedird. at 11.) The Court
determined thalPetitioner’'smotionis not a second or successive petition for writ
of habeas corpubutinstead allegefaud upon the court, which this Court has
jurisdiction to review under Rule @)3) of the Federal Rules of Civil Procedure.
(Dkt. # 286 at 511.)

Because the recordfloee the Court was insufficient to establish the
precise value of the evidence allegedly withheld, the Court held an evidentiary
hearingon Petitioner’'s motion July 16, 2014. (Dkt. 348.) However because

the Court was unable to hear all of the relevant evidencbenaliséetitioner

! The Ninth Circuit denied Petitioner’s subsequent writ of mandamus on
Decembef3, 2013 (Dkt. # 293.)
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had obtained counsel only shortly before the hearing, the hearing was continued
until March 16, 2015at which time additional evidence was presented to the
Court (Dkts. ## 362, 377)

On July 6, 2015, Petitioner submitted his closingflan support of
his Rule 60motion. (Dkt. # 390.) Respondstiited a response on July 20, 2015
(Dkt. # 391), and Petitioner filed a reply on July 27, 2015 (Dkt. # 395).
Petitione’s motion is discussed below.

APPLICABLE LAW

l. Federal Rule of Civil Procedure 60

In order to preserve the finality of judgments, the Federal Rules of
Civil Procedurdimit a party’s ability to seek relief from a final judgmeifthelps
v. Alameida, 569 F.3d 1120, 1135 (9th Cir. 2009). Rule 60(b) lists six grounds
under which a court may relieve a party from a final judgment:
(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence,
could not have been discovered in time to move for a new trial

under Rule 59(h)

(3) fraud (whether previolsgintrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party

(4) the judgment is void,;



(5) thejudgment has been satisfied, released or discharged,; it
based on an earlier judgment that has been reversed or vacated,;
or applying it prospectively is no longer equitable; or
(6) any other reason that justifies relief.
Fed. R. Civ. P. 60(b)A motion seeking relief from a final judgment under Rule
60(b) must be made “within a reasonable time” and any motion under one of the
first three grounds for relief must be made “no more than a year after the entry of
judgment.” Id. R. 60(c)(1).

Despte the time limitations in Rule 60(b), “[c]ourts have inherent

equity power to vacate judgments obtained by fraud.” United States v. Estate of

Stonehill 660 F.3d 415, 443 (9th Cir. 2011) (citi@ipambers v. NASCO, Inc.

501 U.S. 32, 44 (1991)Rule 60(d)(3) preserves this inherent power and
recognizes that Rule 60 does not “limit a court’'s powelto set aside a judgment

for fraud on the court.” Fed. R. Civ. P. 60(d)@3cordAppling v. State Farm

Mut. Auto. Ins. Ca.340 F.3d 769, 780 (9th Cir. 2003) (“Federal Rule of Civil

Procedure 60(b) preserves the district court’s right to hear an independent action to

set aside a judgment for fraud on the courE4tate of Stonehillb60 F.3d at 443

(“Rule 60(b), which governs relief from a judgment or order, provides no time



limit on courts’ power to set aside judgments based on a finding of fraud on the
court.”) ?

I. Fraud on the Court

The Supreme Court has “justified the ‘historic power of equity to set
asidefraudulently begottejudgments on the basis that ‘tampering with the
administration of justice... involves far more than an injury to a single litigant. It
IS a wrong against the institutions set up to protect and safeguard the public.”

Inre Levander, 180 F.3d 1114, 1118 (9th Cir. 1999) (quot@igambers501 U.S.

at 44). Nonetheless, “[a] court must exercise its inherent powers with restraint and
discretion in light of their potency.Id. at 1119.
Any relief for fraud on the court must be “reserved for those cases of

‘injustices which, in certain instances, are deemed sufficiently gross to demand a

? Prior to the amendments to the Federal Rules of Civil Procedure in 2007, the
savings clause for fraud on the court was contained in Rule @d@jourts thus
referred to Rule 60(b) as preserving a court’s inherent power to set aside a final
judgment for fraud on the court. As part of the stylistic amendments in 2007, the
savings clause language was moved from subsection (b) to subsection (d)(3).
Compard-ed. R. Civ. P. 60(b) (2006) (“This rule does not limit the power of a
court to entertain an independent actionto set aside a judgment for fraud on the
court.”), with Fed. R. Civ. P. 60(d)(3) (amended 2007) (“This rule does not limit a
court’s power to: . (3) set aside a judgment for fraud on the coud€E alsd-ed.
R. Civ. P. 60 &dvisory conmittees notes to 2007 amendmeg{tShe language of
Rule 60 has been amended as part of the general restyling of the Civil Rules to
make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.”).
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departure’ from rigid adherence to the doctrine of res judicata.” United States v.

Beggerly 524 U.S38, 46 (1998) (quotinglazelAtlas Glass Co. v. Hartford

Empire Co, 322 U.S. 238, 244 (49),overruled on other grounds by Standard Oil

Co. v. United States, 429 U.S. 17 (19763dditionally, the Ninth Circuit has

repeatedly emphasized that “[e]xceptions which would allow final decisions to be
reconsidered must be construed narrowly in order to preserve the finality of

judgments.”_Abatti v. Comm’r, 859 F.2d 115, 119 (9th Cir. 1988 also

Appling, 340 F.3d at 78@Mixon v.Comm’r, 316 F.3d 1041, 1046 (9th Cir. 2003).

Fraud on the court “embracels] only that species of fraud which does
or attempts to, defile the court itself, or is a fraud perpetrated by officers of the
court so that the judicial machinezsgnnotperform in the usual mannes i
impartial task of adjudging cases that are presented for adjudicatippling,

340 F.3d at 780 (quotina re Levander, 180 F.3d at 1119) (alteration in original).

“In determining whether fraud constitutes fraud on the court, the relevant imgjuiry
not whether fraudulent conduct ‘prejudiced the opposing party,’ but whether it

“harm[ed] the integrity of the judicial process.Estate of Stonehill660 F.3d at

444 (quotingAlexander v. Robertso882F.2d 421, 424 (9th Cir. 1989)).

10



Although “ore of the concerns undging the ‘fraud on the court’
exception is that such fraud prevents the opposing party from fully and fairly
presenting his case,” this showing alone is not sufficigbiatti, 859 F.2d at 119
Instead, it “must involve an unconscionable plan or scheme which is designed to

improperly influence the court in its decision.” Pumphrey v. K.W. Thompson Tool

Co, 62 F.3d 1128, 1131 (9th Cir. 1995) (internal quotation marks omiged);
alsoAppling, 340 F.3d at 780 (“Fraud on the corgtjuires a ‘grave miscarriage of
justice,” and a fradi that is aimed at the cour{duotingBeggerly 524 U.S. at
47)). Additionally, a showing of prejudice to the party seeking relief is not
required. Dixon, 316 F.3d at 1046.

“Non-disclosure, or perjry by a party or withess, does not, by itself,

amount to fraud on the courtAppling, 340 F.3d at 78@&ccordin re Levander

180 F.3d at 111,%ee alsddazelAtlas Glass Co., 322 U.S. at 245 (“This is not

simply a case of a judgment obtained withdigeof a witness who, on the basis of
afterdiscovered evidence, is believed to have been possibly guilty of pexjury.”
Additionally, the Supreme Court has held that a party’s failure to “thoroughly
search its records and make full disclosure to the Court” does not amount to fraud

on the court.Beggerly 524 U.S. at 47.
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Furthermore, notlisclosure by an officer of the court may amount to
fraud on the court only if it was “so fundamental that it undermined the workings

of the adversary process itseliEstate of Stonehill660 F.3d at 445ee also

11 Charles Alan Wright et al., Federal Practice and Procedure § 2870 (3d ed. 2014)
(“[T]here is a powerful distinction between perjury to which an attorney is a party
and that which no attorneyiisvolved.. .. [W]hether perjury constitutes a fraud on

the court should depend on whether an attorney or other officer of the court was a
party to it.”). Nondisclosure by an officer of the court, however, does not rise to
this level if it had a “limité effect on the district court’s decision” and the

withheld information would not have “significantly changed the information

available to the distrigor habeastourt.” Estate of Stonehill, 660 F.3d at 446.

The Ninth Circuit has “struggled to defittee conduct that constitutes
fraud on the court.’ld. at 444. And “the term ‘fraud on the court’ remains a

nebulous concept.”In re Levanderl80 F.3d at 1119 (quoting Broyhill Furniture

Indus., Inc. v. Craftmaster Furniture Corp., 12 F.3d 1080, 1085 (Fed. Cir. 1993)).

Neverthelesghe Ninth Circuit‘places a high burden on [the party] seeking relief

from a judgment,” Latshaw v. Trainer Wortham & Co., Inc., 452 F.3d 1097, 1104

(9th Cir. 2006), and the party seeking relief muswprfraud by clear and

convincing evidence, Estate of Stonel6b0 F.3d at 44314.
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DISCUSSION

Petitionerargues that Respondsmerpetrated a fraud on the habeas
court by actively concealing information from the Caluting Petitioner'siabeas
proceedings (Dkt. # 267 at 1-412.) Specifically, e asserts th&espondeist
purposefully withheld exculpatory evidence during the proceedings to defeat
Petitioner’s claims. 1¢.) Petitioner alleges in hisiotion that thevithheld
evidence includes: (Dorroborating eyavitness identifications dBurkhartby
Schmidt and Annie Leong (“Leong"andevidencehat Respondent elicited false
testimony from Leong(2) Gas Express surveillance video of Burkhvanich
refutes any claim of his alibi; (8vidence that Burkhart’s alibi was false; (4) crime
scene evidence including latent prints recovered on the driver’'s door of the
victim’s car; (5) exonerating evidence in the form of a 911 recordingey&jence
that Petitioner did nahakea confession; (7) additional witnesses to Burkhart's
confession; (8) physical evidence of Seidel’s shorts and blood swabs of blood
taken from the crime scene; and (9) impeachment evidence from the 911 tape.
(Dkt. #267 at 9.)

Pettioner contends that Rponderg’ withholding ofthe foregoing

evidence prohibited the Court frazoncludingthat his case wasmilar to that of

the petitioner irChambers v. Mississippi, in which the Supreme Court held that the

13



petitioner had been deprived of his due process right to a fair trial by the exclusion

of certain exculpatorgvidence SeeChambers v. Mississipp#10 U.S. 284

302-03(1973). Pettioner alleges that Respondsntoncealment of the evidence
in his cag directly links Burkhart to the murder, thus exonerating him from the
crime. (Dkt. # 267 at 18.)

In response, Respondsritenyany allegations of fraud,
misrepresentation, and misconduct during Petitioner's habeesaaliags. (Dkt.
# 287 at 18.)Responderstcontendhatthe prosecutioperformed its duties in
good faith and hasot denied Petitioneany due process of lawld()
Respondemstarguehat Petitioner is unable to meet his burden of proving by clear
and convincing evidence that Respens committed a fraud on the habeas court.

(1d.)

l. Corroborating Eyewitness Identifications

A. Phillip Schmidt Identification

Petitionerfirst contends thaRespondeistwithheld evidence that
Schmidt, an eyewitness at the scene of the awheesaw theassailantlee, had
originally identifiedthe assailantasBurkhart the person Petitioner claims is
responsible for Cabbacang’s murdeom a photographic lineup only thrdays

after the murder(Dkt. # 267 at 1819.) Petitioneralso alleges th&chmidt was

14



incorrectly informed that Petitioner had confessed to the murder just prior to his
identification of Petitioner in a second photo lingupsented to him five weeks
after the first lineup; Petitioner conterthst this information was alssithheld

from the habeas courtld() Petitionerargueghat Respondestnot only withheld
Schmidt’sidentificationof Burkhartfrom the habeas couasihd the Ninth Circujt

but also went further and attempted to impeach Schmidt’s testiaftanyhe

recanted his identification of Petitioner(d.)

In responselResponderst contendhattheir counsehad not been
aware of Schmidt’'s “recemepresentation that [Schmidt] first identified Burkhart
from a police lineup prior to identifyingPetitioner.” (Dkt. #287 at 18.)
Respondemstasserthat Schmidt’'s statements concerning his identification of
Burkhart were inconsistent with his sworn statements made under oath at
Petitioner’s 1997 trial and at the 2008 habeas proceeditdiat (8-19.)
Respondemstalsocontendhat there was no fraud their prior action to impeach
Schmidt’s recent recantation of his prior identification of Petitionlket. af 19.)
Respondemstarguehat a 1999 conviction provided Schmidt a motive to change his
prior testimonyand that Respondesituse of this conviction in questioning

Schmidtwas proper. I1fl.) Respondestalsopointout that Schmidtestified on

15



behalf of Petitioneat the habeas proceeding, dhdtPetitionerhad ample
opportunity to preser&chmidt’s original identification then.ld))

Schmidt originallytestified as a withedsr the prosecutioduring
Petitioner’s criminal tal in 1997. (Dkt. # 31-7.) At the trial, Petitioner’s counsel
questionedschmidtabout the first photo ling presented to hirehortly after the
murder in July 1995Schmidtagreedwith Petitioner’s counsehat “none of the
men on that first lineup is the one [he] saw [at the s¢ebe] that he remembered
incorrectly“identifying that one of those men [on that first photo dippmay have
been the person” involved in Cabaccang’s murdi. af 43.) Petitioner’s counsel
declined to follow up with Schmidt regardihgs initial identification ofsomeone
other than PetitionerSchmidt washown thdirst photo lineip againat trial and
positively stated that me of the pictures in that lineup was “the pergasaw]

walking down the street”(Id. at 37.)

* Although not a basis for his fraud on th@beasourt motion, Petitioner contends

that this photo lineup has since gone missing and that the police reports associated
with Schmidt’s identification of Burkhadrealso missing without any explanation.
(Dkt. # 4051 at 9.)

16



On March 5, 1997, thexial court conducted a hearing pursuant to
Rule 103 of the Hawaii Rulesf Evidencé during the triato determine whether
there was sufficient corroboration of Burkhart's alleged confessions to admit them
into evidence.The transcript of that proceedisgowsthat Respondestcounsel
in arguing why the confessions should be excluded &wvickencestatecthat “Mr.
Burkhart's picture appeared in photo arrays that were displayed to several
witnesses, and no one picked out Mr. Burkhart. That's a significant f@akt’
#3703 at 11) Ultimately, after hearing additional evidence and testimaoing,
trial court denied thallegedconfessions from being presented to the jury.

Eleven years latedt the 2008 habeas hearing, Schimwds again
called as a witnes#his time he testified for Petitione(Dkt. # 147 at 31.)
Schmidt was questioned at this hearing concerning “the prior photo lineups” that
he looked ain 1995 (Id. at 35.) Schmidt agreed that he was shown two photo
lineups. [d.) When questionedoncerning thdirst photo linaip, he agreed that
hedidn’t “identify anybody a the one that was walking away(d. at 36.) He

testified that he “now know([s that lineup] contains a photo of James Burkhart] but

* “Under Hawaii Rule of Evidence 804(b)(3),statement tending to expose the
declarant to criminal liability and offered to exculpate the accused is not
admissible unless corroborating circumstaratearly indicate the trustworthiness
of the statemerit. Christian 595 F.3d at 1079 n. 3

17



he agreed that “at that time [he] didn’t identify James Burkhaltl)) Schmidt

agreed later in his testimony that he “picked out Taryn Christian from a lineup not
James Burkhart.” Id. at 47.) Schmidt further testified that his memory was better
in 1997 than it was in 2008 at the habeas heariltyat(47.) Schmidt disagreed

that he still had “a clear image of the person [he] saw wakkivey' and stated

that he was “not positivethat the peson was Burkhd (Id. at 53.) At no time did
Schmidt inform the habeas court thatever positivelyidentified Burkhart in the

first photo lineup.

Subsequently,tahe hearing before the Ninth Circuit2009
Respondent’s counsel affirmatively stated that “[i]n this case, the eyewitnesses at
the location identified the Petitioner, not anybody else. There’s nothing to tie this
third party, Mr. Burkhart to the location.” (Dkt. # 268t 5.) Later in the
hearing, Petitioner’s counsel, during his argument, stated that “Mr. Burkhart was
the original suspect in the case. According to much of the evidence, he matched
the description in the case . . . Id.(at 15.) In response to that statement, one of
the circuit judgeterruptedPetitioner'scounsel to say “[bJut the eyewitnesses did
not identify him in the photo lineup, rather they identified the [Petitioner] here.”

(Id.) Petitioner’s couns# reply to the circuit judge concerned only Burkhart's

18



alibi evidence and there was fusthermertion of a photo lineup identification of
Burkhart. (d. at 15-16.)

Ultimately, the Ninth Circuit held that the Hawaii Supreme Court’s
decision that the facts in Petitioner's case were materially distinguishable from

Chambers v. Mississipp#10 U.S. 284 (1973), was reasonalil#ristian v. Frank

595 F.3d 1076 (9th Cir. 2010). taviewing theHawaii Supreme Cou# decision
the Ninth Circuit stated that “no eyewitnesses linked Burkhart with the scene of the
crime.” 1d. at 1083. The Mth Circuit further stated that “the Hawaii Supreme
Court noted that the only two eyewitnesses present at the murder, Seidel and
Schmidt, had both failed to identify Burkhart in photo lineups and instead had
individually identified Christian as the culpfit(Id. at 1083-84.) Among other
evidence and after reviewing the case, the Ninth Circuit stated that “[t]here are
such significant factual differences between the case before @hantberghat
the Hawaii Supreme Courttecision to distinguish the twcases was not
unreasonable.’ld. at 1084.

On the facts presenteBetitioner has not shown clear and convincing
evidence of perjurgr fraudulent nondisclosure by Respondei@shmidt’s
testimony from Petitioner’s trial was clear that he initially identified someone else,

presumably Burkhart, in the first photo lineaipd beforehis later identification of

19



Petitioner. In fact, it was Petitioner’'s counsel that asked Schmidt hisauitial
identification in the first lineup. While Petitioner states that he only learned of
Schmidt’s identification of Burkhart in the initial photo lineup through an
independent investigation in July 20(E2e, e.g.Dkt. # 4051 at 11) Schmidt’s
testimonyat trial is evidence that Petitioner’s trial counsak aware that Schmidt
initially identified someone other than Petitioner at leasaaback as 1997.

As for Petitioner’s contention that Schmidt was falsely infornied
Petitioner had already confessed to Cabaccang’s muistearior to his
identification of Petitioner in the second linetimsis not the proper subject of a
fraud on théhabeagourt challenge. Even if th®ntentions true, this is nb

evidencahat Respondents committedraud on the habeas colng incorrectly

informing Schmidt that Petitioner had already confessed to the murder
Additionally, Schmidt's apparent recttion of his identification of

Petitionerduring the habeas proceedings does not include any clear statement that

he initially identified Burkharin 1995in the first photo lineupWhen questioned

on the subjectSchmidt’s testimony at the habeas heanmmtjcatesthat he could

not say for sure that it was Burkhart he saw the night of the murder. For instance,

he stated thdte was “not positive” that the persba sawwas Burkhat. (Dkt. #

147 at 53.) His recantationnsteadfocuses on his belief that h@ght have ben

20



mistakenin identifying Petitioneras the person he identified at the scene of the
crime, andhot on his belief that it was definitely Burkhart he saw the night of the
crime.

And, while it is true, as Petitioner contends, that Respondents did
notinform the habeas court or the Ninth Circuit that Schmidt previously identified
Burkhart in the first photo lineuetitioner hasot produceclear and convincing
evidence that Respondentgunsé at any stage of the proceedingger had
knowledge of Schmidt’s initial identification of Burkhar€f. Beggerly 524 U.S.
at 47 (holding that a party’s failure to “thoroughly search its records and make full
disclosure to the Court” is not fraud on the couwjithout such evidence,

Petitioner cannot meet his burden of demonstrating fraud on the habeas court.

Furthermore, Respondents’ contention that Schmidt identified only
Petitioner, and not Burkhart, in a photo lineupassistent throughout the history
of this case. Respondents’ representation to the trial judge in March 1997 that no
one identified Burkhart is the same position Respondents maintained eleven years
later during the habeas proceedings. Thus, there does not appear to be any perjury
or nondisclosure to the habeas court regarding Respondents’ consistent position

that Schmidt did not identify Burkhart in a photo lineup.
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In any casePetitioneralsofailed todisclose Schmidt'glentification
to the habeasourtand the Ninth Circuit, despite evidence that Petitioner knew
about Schmidt’s initial identification of Burkhart in the photo lineup at least as far
back as Petitioner's 1997 criminal tridlherefore, i presenting Schmidt as his
witness at the haas hearing, Petitioner’s counsel had the ability to axgytiee
Court and Schmidt had the opportunity to testihat Schmidtnitially identified
Burkhart or at the very leastomeonether than Petitionem the initial photo
lineup.

Additionally, Petitioneis contentiorthatit was improper for
Responderstto questionSchmidt at the habeas proceeding in an attempt to
impeachhis recantatioms without merit. Respondest questioning of Schmidt
concerning a possible motive for his recantation following an incident nath t
Maui Police whereinSchmidt testified he had a negative experience and that it
was ®mething he would “never forgétwas not improper(Dkt. # 147 a#l.)

Despite all of thiseven if Petioner had clear and convincing
evidencethat Respondents intentionally withheld evidence of Schmidt’s initial
identification of Burkhart the night of the murder, it does not appear to be evidence
that is “so fundamental that it undermined the workings of the adversary process

itself.” Estate of Stonehillb60 F.3d at 445Neitherhas Petitioner offered clear
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and convincing evidence that Respondents’ failure to disclose Schmidt’s

identification of Burkhart constitutes the kind of “unconscionable plan or scheme

which is designed to improperly influence the court in its decision.” Pizzuto v.

Ramirez 783 F.3d 1171, 1181 (9th Cir. 2015) (quoting Toscano v. Comm’r, 441

F.2d 930, 934 (9th Cir. 1971)As discussed, Petitioner’s trial counsel obviously
knew that Schmidt had originally identified someone,elsdthe jury was
presented with this testimony before finding Petitioner guilty of the ctime.

On this record, Petitioner has not demonstrated that Respohdeets
attempted to “hide a key fact from the [habeas] court and the opposing party.”

Estate of Stonehillb60 F.3d at 445.Petitioner has natemonstratetly clear and

convincing evidencéhat Respondents intentionally withheld &awdenceat the
habeagproceedingr atthe hearing before the Ninth Circtiat Schmidt initially
identified Burkhart as the person he saw walking afn@y the scene of
Cabaccang’s murdeRetitionerthereforehas nodemonstrateéraud on the

habeas couffor this contention

> The jury was alspresented with evidence upon which it could concthdé

Schmidt may have mistakenlgcognized Petitioner in the second lineup because
he hadseen him prior to the night of the murder at the Pukalini Golf Course where
Petitioner worked in the kitchen. (Dkt. # 37%at 34.)
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B. Annie Leong Testimony

Petitioner asserts that Respondeommitted fraudn the
habeagourtby elicitingfalse testimony from\nnie Leongwho was workingat
Gas Express, a gas statemd convenience stqren the night othe murder. Dkt.

# 267 at 21.)Pettioner contends that Respondgmjuestioning of Leong at the
habeas hearing elicited false testimony that concealed her identification of
Burkhart as the person she saw in the convenience store the night of nfladler.
On crossexamination by Responderdt the habeas hearing, Leong testitieat

she met with Petitioner’s trial counsel, Richard Icenogle (“lcenogle”), and an
investigator, shortly after the murder, and was shown tw«bphotosfor
identification (Dkt. # 147 at 6970.) Petitioner contends that this testimony is
false becauskenogle submitted a declaration in 2010 that he never met Leong
and was never provided discovery of twa-6 photos. (Dkt. 267 at 19.)

Respondemstarguehat Petitioner’s allegation is without merit. (Dkt.
# 287 at 21.)Theyasserthat althoughheir counsekupplied the name “Icenogle”
to Leong as she was beginning to answer the question, she had already begun to
state his name.ld.) Finally, Respondesatcontendhattheydid not improperly
withhold a purported identification of Burkhart by Leong because Leong never

actuallyidentified Burkhart as the individual seen entering the Gas Exprelsk. (
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Petitioner has not provided sufficient evidence that Respomident
elicited false testimony from Leong. Icenogle’s declaration that he never met with
Leong was not made until 2010, two years after the halveaseding (SeeDkt.

# 2682 at 1-3.) In any casePetitioner has not provided evidence that
Respondestpositively knew that Icenogle never met with Leong at the time she
testified at the habeas proceediMghile there is some evidence presented by
Petitioner that Respondamuestioned Leongegarding who was present when she
was shown the photos amdpreparation foher testimonyust prior to thehabeas
proceedingthere is not clear evidence that Resporsliatentionallyinduced

Leong to lie or falsely testify concerning this occurren@eeDkt. # 386 at 105.)

Likewise the fact that Respondent’s counisethe person who
actually stated Icenogle’s name during the habeas hearing when he questioned
Leongis not evidence of fraud on the habeas cdhéjtranscript indicatebat
Leonghad alreadyegun to state Icenogletsame, with some apparent hesitation
on its pronunciation, when counsel for the Resporsdermplied the name.Sge
Dkt. # 147 at 6970.) Accordingly, Petitioner has not presenttelar and
convincingevidence that Respondshtjuestioning of Leong amounted to a fraud

on the habeas court.
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Additionally, Petitioner’s allegation that Respondamithheld
Leong’s identification of Burkhart is without merit because there is no credible
evidence that Leongctuallymade a positive identification of BurkhaiVhile
Petitioner argues that Leong was presented with tw® $photos and made an
identification of one of them as the man she saw in Gas Express the night of the
murder,the evidence indicates that Ledatgr identified a different person,
Garrett Duane Brawith, as the individual who entered the statteeamght in
qguestion. (Dkt. £87-7 at 3;Dkt. # 2878 at 2.) While Leong’s description of the
individual may have matched that of Burkhart, there isvmbesce that.eong
herself evepositively identified Burkhart as the individual in Gas Express.
Neverthelesseven if Leong did identify Burkhart, her identification of him was
contradicted by hesubsequentlentification of Brawith.

And while Responent asserthatthey havenever been able tocate
the 4-x-6 photos that Leong was shoytiis does not appear to laefacthidden
from the habeas court.eong’'stestimony athe habeas proceeding makes clear
that she was shown twex46 photos'shortly after the time [she] saw somebody
with apparently an injuredand in Gas Expressand that she was able to “pick

somebody out of those photograph&Dkt. # 147 at 67.)
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Still, even if Respondent’s actions at the halpraseedingamount to
nondisclosure regarding Leong®ssibledentification of Burkhart in the photos,
there was sufficient evidence in the record to alloevhabeas coutd makean
inference that Leong identified Burkhart when she was questioned at the habeas
proceedingegarding the photos. Thus, there is no indication that any potential
nondisclosure of Leong'’s alleged identification of Burknaohstitutedraud on
the habeas court.

. Gas Express Surveillance Video

Petitioneralleges that Respondentithheld asurveillanceape from
Gas Express labeled “Tape 11,” and instead prowitéda distorted tape from
First Hawaiian Banklated on the day following the murder. (Dkt. # 26T%t
20.) He contends that this amounted to fraud on the court because ohBesgo
actions in concealing, suppressing, altering and substituting key evidence that
would exonerate him. (Dkt. # 291 at 14.)

Respondestargudhattheyprovided Petitioner with all of the
discoveryevidencehat existed at the time. (Dkt. # 2872@t) Theycontendthat
other than an isolated reference from a police report basadroa Leongs
statemento police during the investigation of the crintleere is no other mention

of Tape 11 in the police reats for the case, and Respondaiiiowed Petitioner’'s
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counsel to review all the evidence in the Maui Police Departm@hiRD”)
possession(ld.) Respondestalso assethat, in any casehe police reporivhich
indicatesthat another tape was recovered from Gas Express was provided to
Petitioner during the habeas hearing, and that Petitioner’'s counsel was advised that
the evidence was being held at MED.° (Id.) Respondestcontendhat
Petitioner's counsel was allodé¢o view this and all other evidence in possession
of the MPD at that time.Id.)

While Petitioner arguethat surveillance videas existencdrom
First Hawaiian Bank angossibly fromGas Express may have been mishandied
atthe very leasmisidentified,prior to Petitioner'siabeas proceedir(geeDKkt.
# 390 at 4641), anypotential mishandlings insufficient to showraud on the
habeagourt. Petitioner has not demonstrated that any mishandling of the tape
amounted to a plan or schemartgproperly influence the habeas court, especially
in light of the fact that Petitioner’s habeas counsel had the opportunity to review
the evidencgincluding any tapes the MPD’s possession prior to the habeas

proceeding.SeePizzuto v. Ramirez783F.3d 1171, 1180 (9th Cir. 2016]A]

party bears a high burden in seeking to prove fraud on the court, which must

® According to Stipulated Exhibit 33, tPD reported being in possession of two
Gas Expressideo tapes in April 2008: the Gas Express “First Hawaiian Bank
outside” tape and the Gas Express “Office” tape. (DBd$ Ex. 33.)
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involve a plan or scheme which is designed to improperly influence the court in its
decsion.” (quotation marks omitt¢d

Furthermore, Petitioner has not produced sufficient evidence that
Respondemstever had Tape 11 in its possession. The Court ordered that
Respondemstproduce Tape 11, but it was not produbedause the MPDBould not
find any such tape. (Dkts. ## 382, 38B1)any caseas Respondespersuasively
pointout,” even if Tape 11 was located and its contents viewed, it is not clear proof
needed to prove fraud on thabeas court th@twasindeedBurkhart and not
Petitioner, thaattacked Cabaccamm the night of the murdeeven if it refutes
any possible alibi by Burkhart(SeeDkt. # 391 at 14Dt. # 291 at 1516.)
Thereforgany lack of production of Tape 11 on the part of Resposdenbt
evidence of fraud on tHeabeas couttecause the relevant inquiry is ndiether
potentially fraudulent conduct ‘prejudiced the opposing party,’ but whether it

“harm[ed] the integrity of the judicial process.Estate of Stonehill660 F.3d at

444 . Petitioner has not met his burden on this account.

’ Responderst quoteJudge Kobayashi's observation at the habeas proceeding that
“[e]ven if Burkhart did go into the Gas Express with an injured hand, this still does
not establish that Burkhart attacked Cabaccang.” (Dkt. # 391 at 14.)
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1. False Alibi for Burkhart

Petitioneralleges that in July 2018js investigator interviewed
Burkhart’s cousin, Harry Auweloa, one of the witnesses who sup®uidghart’s
supposealibi, who stated that neither he nor his wife, Helen BgaBgatty”),
could provide Burkhart an alibi, as prosecutors represented during the original case
and habeas proceeding. (DkR6& at 20.)Petitioner alleges that Respondent
committed fraud on the court by presentanfalse alibi for Burkharto the habeas
coutt. (Id.)

In responselRRespondestcontendhat inJuly 1995 when police
interviewed Auweloane week after the murddre statedio policethat Burkhart
stayed ahisresidencdrom July 9, 1995t0 July 22, 1995, and did not leave
during this period. (Dkt. # 287 at 24.) Additionally, Beatgtedto policethat
she had seen Burkhart sleeping in their spare bedroom when shegdteg her
babybetween 1:00 a.m. and 3:00 a.m. on the morning of July 14, 1808%t 25.)
Respondemstargudhat because the recent declarations are based on present
recollection, and not what the witnesses knew in 18&%,did not commit fraud
onthe habeasourt (1d.)

Approximately thirteen years laten July 2008, Beatty submitted a

declaration in which she stated that “[tjo my best recollection [Burkivad in my

30



home when | fell asleep” and that she “would not know if he was there” when she
wasstill sleeping latethatnight. (Dkt. # 3496.) The habeas hearing was held in
August 2008, one month after Beatty’s declaration; however, the declaration was
excluded fronthat proceeding because Petitioner submittafter the @urt’s
deadline(Dkt. # 146 at 11.) Petitioner watsoprecluded fom offering Beatty’'s
testimonybecausehe “proposed testimony was more appropriate if and when
[Petitioner]received a new trial and was not relevant to the issues that the parties
would address during the evidentiary hearinfld.) The declaration from
Auweloa was not made until 201(Dkt. # 2683 at 10.) Like Beatty's
declaration, Auweloa does not make an affirmative statement that Burkhart was
not at his residence on the night in question; instead, the declaration is hamdwritt
and contains one line that states “while working | wouldn’t know that if [Burkhart]
was fome, or whilé sleeping also.”(ld.)

Petitioner’s contention that Respondstammitted fraud on the
habeas court by submitting false evideatan alibi for Burkhart is without merit.
Beatty’s declaration, made one month prior to the habeas proceeding and thirteen

years after her original statement to the police, does not provide a clear statement

s Presumably, Auweloa meant “was.”
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that Burkhart was not at her home the night of the murédditionally,
Auweloa’s declaratiofrom 2010is not clear evidence that Burkhart did not have
an alibi. On this record, Petitioner has not submitted sufficient evidence that
Responderstfalsified Burkhart's alibiwhen it represented to the habeas cdat t
Burkharthad an alibon the night of Cabaccang’s murder
Additionally, during thehabeagproceeding, ihad alreadypeen
determined that testimorand evidence concerning Burkhart's possible alibi was
not relevant. $eeDkt. # 146 at 11.)The determination thahe evidence was not
relevant indicates théhe Courtwas already aware of the substance of Beatty’s
declaration and potential testimony. Any representation one way or another by
Respondent in regard to Burkhart’s alibi would there be inconsequential.
Accordingly, Petitionethas not provided sufficiemvidencehat
Responderst representation of Burkhart's alibi at the habeas proceedings
significantly affected the outcome of the cag¢ most, Petitioner has provided
evidene, in the form ofBeatty and Auwelda declarations submittesbme
thirteen or more years after the murdbkat they were not sure whether Burkhart
was home on the nigint question These declarations anet clear and
convincing evidence that Respondgsttmmitted a fraud on the Court by relying

onthe declarantsoriginal statements to the police, soon after the mundE995
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thatBurkhart was at their homan the night of Cabaccang’s murderherefore
Petitioner has not provided clear and convincing evidence of fraud balleas
court on this ground.

IV. Crime Scene Evidence

Petitioner argues that it was not until 2009 that he learned that
detectives recovered fingerprint evidence from the driver’s door of Cabaccang’s
vehicleat the sceneorior to the forensic examination for latent prints that took
place lateat theMPD. (Dkt. # 267 at 20.) Petitioneontendghathealso later
learned tha&a bag containing an ice pick, condoms, and a pager/phone were
recovered at the scene of the crimiel.) (Petitionerassertshat Respondents
withheld this evidence, and then arguedhe habeas couttat no evidence linked
Burkhart to the scene of tlkeme, amounting to fraudnthehabeasourt. (d.)

In responselRRespondestcontendhat Petitioner’s claim lacks merit
because Petitioner was provided full access to the evidence recovered in the case.
(Dkt. #287 at 26.) Respondemargudhatthey areunaware of any police report
referencing the ice pick, pager/phone, or condoms as recovered eviderce. (
Additionally, Respondents argtieat the recovered forensic evidence was included

in the 433page police report file Petitioner receiveid. at 26-27.)
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Petitioner has not met his burden to show that Respahcemimitted
a fraud on the habeas court by suppressing fingerprint evidence athany
alleged evidence obtained from Cabaccang’s vehicle. Prior to the habeas
proceeding, in January 2008, Petitioner’'s habeas counsel personally viewed all of
the evidence contained at the MP(kt. # 2873.) His attorney had access to the
voluminous police report file which included evidence pertaining to fingerprints
and the other evidence recovered from Cabaccang’s vehidleDkt. # 28710.)
Additionally, the results of a latent fingerprint analysiseverovided to
Petitioner’s counsel, but the results identifeedy Cabaccang’s prints.ld.)
Petitioner’s prior counsel was likewise shown the police reports. (Dkt24a82
14, 20.)

Further Petitioner cannot claim that a fraud on iadeasourt
occurred byanyalleged nordisclosure of the recovery of “a bag containing an ice
pick, condoms, and a pager/phbhem Cabaccang’s vehicldRetitioner hasot
producedapolice reporor some other reliable evidenatich identifiesthat this
evidencewas indeed recovergte has presented only thearsayestimony of its
recovery fromRichard Smith, an investigator hireg Petitioner (1d.)

In any case, en if Petitioner coulgrove that Respondenwithheld

evidenceconcerning a bag found in Cabaccang’s vehickhatliatent printsvere
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obtainedfrom the vehiclehe has not demonstrated that the-d@tlosurevould
not have beefso fundamental that it undermined the workings of the adversary

process itself.”Estate of Stonehill, 660 F.3d at 445. Petitioner hagpmatuced

clear and convincing evidentigat a fraud on the habe court occurred by
Responderst nondisclosure of the evidence obtained from Cabaccang’s vehicle.

V. Allegedly False Audio Expert Teribny

Petitioner alleges that Respondstammitted a fraud on tHeabeas
court by introducindalse testimony at the habeas heafnogn their audio expert
David Smith, who testified that he could not verify if Cabaccang identified
Burkhart on an audio recording made shortly before he q[2kit. #267 at 21.)
Petitioner argues that two lay witnesses, Schmidt and Rudy Cabantiogsin of
Cabaccanggach separately identified and verified that the unidentified voice in the
background of the 911 callas Cabaccang and that Cabaccang stated “James
Burkhart just walked off.” Ifl.) Petitioner claims that this evidence implicates the
veracity of Smith’s testimony and tle@erallintegrity of the habeas evidentiary
proceeding. 1¢l.)

Responderstcontendhat during the habeas hearing, both sides
presented audio experts, and that although Petitioner’s g3pbkrt Mitchell stated

thathe could hear a voicay“James Burkhart just walked off,” Respondgnt
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expert, Smith, testified he could not verify that statement. (Dkt. # 287 at 27.)
Respondemstalsopoint out that in the magistrate judgéedings and
Recommendation to Grant in Part and Deny in Part Petition for Writ of Habeas
Corpus (Dkt. # 146ha courtstated, “the evidence presented for the evidentiary
hearing indicates that reasonable audio experts could differ about whether the
name James Burkhart can be heard on the Perry 911 tape.” (Dkt. # 287 at 28.)
Petitioner has not established evidemwf fraud on th@abeagourt
based orEmith’s testimony at the habeas heariiigpis Courthas already
recognized the agistratgudge’s determination during the habeas proceedirags
reasonable audio experts could disagree as to whedterccang didh fact
mention Burkhart's name shortly before he died. (Dkt. # 153 at 27; Dkt. # 146 at
56) In such case, the Ninth Circuit, in reviewing the district court’s ruling on
Petitioner's habeas petitiowas likelyaware of the difference of opinion
regardng whether Cabaccangtered astatement that “James Burkhart just walked
off” prior to issuing its opinion.
Furthemrmore, Petitioner has not presented evidence that Respsndent
elicited any false testimony from Smith during the habeas procee@imigh’s
testimony at the habeas proceeding was that it was his opinion that it was

“unintelligible’ as to whether Burkhart's name could be heard on the audio. There
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IS no evidence that Smith lied about this or that Heemponderstmanipulated the
original audio recordingas Petitioner suggests

While Petitioner urges the Court to consider that two lay witnesses
without any audio analysis trainin8chmidt andCabanting both dentified
Cabaccang as mentioniBgirkhart's name on the auditjs is not evidence of
Responderst fraud on thenabeasourt In any casgthere is evidence that
Schmidt did nohearBurkhart’'s name on the recording right away. Schmidt’s
testimony at the evidentiary hearing on PetitiongrssantRule 60motionwas
that Petitioner’s investigator, along with Petitioner's motheame to play the
audio at his work and that his first impression of the recording was that Cabaccang
said “blueberry, cherry.” (Dkt. # 386 at 65.) Schngdtécond impression tfe
recording was that Cabaccang said “fruit tartd.)( He testified that he finally
heard the word “Burkhartéfter hearing the audio Buccession at least eight

times. (1d.)

° Given that it was Petitioner’s investigator, along with his mothet, presented
the audio recordintgp Schmidf Respondestsuggest that this evidence that
Schmidt was swayed into believihg heard the word “Burkhartn the recording
(Dkt. # 391 at 10); Schmidt also testified that Petitioner's mother attempted to
sway him when she came to his house and “offered to make [him] some pies or
cakes or cookies, and [that he] felt very uncomfortable with th{@xkt. # 386 at
10))
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Based on the evidence presentegtitioner has not met his burden of
providing clear and convincing evidenceRdspondentdraudonthe habeas court
in Smith’s testimonyat the habeas proceeding.

VI. Alleged Fraud Upon the Ninth Circuit Court of Appeals

Petitioneralleges that Respondsmiommitted fraud on thkabeas
court when Respondesibhformed the Ninth Circujtat the hearing on appealtbie
district court’s habeas decisidhatPetitioner had not, in fact, confessed to
Cabaccang’s murder. (Dkt. # 267 at 2Pgtitioner argues this position is
converse to the position Respondents argued at trial that Pethaxhenade a
confession to his girlfriend.Id.) In regards to this allegembnfessionPetitioner
alsoargues that prosecutors, prior to the arguraetite Ninth Circuit, deliberately
manipulated audio tapes of Petitioner’s conversations to make his denials appear to
be a confession that they knew Petitioner never mdde. (

In responselRRespondestargudhat Petitioner’'s expert, John Mitchell
(“Mitchell”) , when testifyingat the habeas evidentiary hearistatecthathe could
not discern any confession on the tape, and that Respesdapty acknowledged
the same to the Ninth Circuit when asked if Petitioner had confessed. (Dkt. # 287
at 28-29.) Respondestcontendhat this consistency does not amount to fraud on

the habeas courtid()
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At Petitioner’s criminal trialRespondestargued and presented
evidence that Petitioner had confessed to the cri@ee, (e.g.Dkt. #371-2 at 9-

11) Duringclosing arguments, the prosecution argued that Petitioner admitted his
guilt to Lisa Kimmey his former girlfriendjn a recorded tapef their conversation
(“ChristianKimmey tapé&). (Id.) The prosecution characterized this tape as
Petitioner’s confession(ld.)

At thedistrict court’shabeas proceeding 2008 Mitchell was asked
during crossexaminatiorby Respondest counsel about his analysis of the
ChristianKimmey tape. (Dkt. # 147 at 23.) Mitché#istified that héfound two
statements of denial” on the tape dnalt after analysis, h@ncluded that “no
statements of confession were foundd.X When further asked by Respondgnt
counsel if “there were statements of confession or insinuating responsibility for the
murders,” Mitchd answered “| found some conversational mannerisms that |
don’t consider to be confessions. | did not find at any point where Mr. Christian
said, | kiled this person, | stabbed this person, | did this. These were
conversational mannerisms.id(at 24.)

At the hearing on Petitioner’s appeal of his habeas case to the Ninth

Circuit, when asked by the circuit judgboutPetitioner’s confessiom thecase
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and whether it was aoluntary confession, Respondgitounsel stated that
“[t]here was no confession in this case.” (Dkt. #-36& 22.)

While it is true, as Petitioner suggests, that Respoadeade a
different representation at trial regarding Petitioner’s alleged confession than was
made at the habeas proceediagd before the Ninth Circyithere is not sufficient
evidence thatounsel’snconsistent statemesdmounted to a fraud dhehabeas
court. Prior to the Ninth Circuit hearing, the magistrate judge had already
recognized Respondenhtontention at trial that Petitionerade a confessidon
Kimmey; howeverwhen issuing his report on Petitioner’s habeas pefition
magistrate judgetated that “[b]otlof the audio experts in this case agreed [at the
evidentiary hearing] that there are two denials on the Chrikiimmey tape,” but
thatthere aré¢'numerous other areas in the tape wheetitioner]jadmits liability,
either directly or by implication.(Ild. at 79.)

TheNinth Circuit was presented with thehole recordincluding the
transcript ofPetitioner’s trialthe evidentiary hearing in Petitioner’'s habeas ¢ase
as well as the magistrate judge’s repbefore it issued its opinioreversing the
Court’s decision on Petitioner’s habeas petitidithough Respondest
represented to the Ninth Circuit that Petitioner had not made a prior confession, the

record is replete with instances where the Ninth Circuit could infer on itdhavn
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Petitioner had made a confession in the Chridtimnmey tapewithout any
affirmative or negative statement regarding Petitiorelegyedconfession from
Respondest'™® Thus Respondest representation to the Ninth Circuit does not
appear to be a fraumh thehabeasourt because the inconsiststatementid not
“significantly change[] the information available to the [habeas] codstate of
Stonehill 660 F.3d at 446.

FurthermorePetitioner has not presented any evideheg
Responderstmanipulatedhe ChristiarKimmey tape To the extent there are
inconsistencies in what can be heard on the tapepagistrate judgereviously
made note oit. The magistrate judge stated thatpleces where Mitchell
contends he heard Petitionedanials on the audio “could only be heard if the
volume was temporarily increased at those points in the recording.” (Dkt. # 126 at
52.) As suchany inconsistencies on the tape appedreevidence of the quality
of the tape, and not evidencERespmdens’ manipulation.

Accordingly, Petitioners contention that Respondents committed

fraudon the habeas court on this basis is without merit.

%ndeed, the Ninth Circuit may have acknowledged a confession by Retitio
when it stéed that “[t]hreedays after the attack, Christian told his former girlfriend
that he had killed Cabaccandhristian v. Frank, 595 F.3d 1076, 1078 (9th Cir.
2010).
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VIl. Withholding of Additional Burkhart Confession Witnesses

Petitioner allegethat Respondestommitteda fraud on the habeas
court by withholding information than additional witnesseard Burkhart confess
to killing Cabaccang(Dkt. # 267 at 22.)Specifically, he contends that in
November 2010, he learned that an additional witness to Burkhart’'s donfess
John lona (“lona”), had been known to prosecutors since at least a year prior to
Petitioner’s trial. (1d.)

In responselRRespondestcontendhat theyhad no knowledge that
Burkhart hadnade a confession tonaprior to Petitioner’s first motion to reopen
his case in 2001. (Dkt. # 287 at 29.) Resporshsgerthatthey wereunaware of
any police report from the case referencing lona or Burkhart’'s confession to him
prior to that timeand thereforeheycould not havevithheld somethinghey
never knew existed(ld.)

Petitioner has failed to present any evidence, much less clear and
convincingevidence, thaRespondestknew about Burkhart'allegedconfession
to lona prior to Petitioner’s trigand hen later withheld that confessilom the
habeas courtPetitioner’s only evidence in suppaithis contentions a
declaration from lona, dated after the habeas proceedings in Novembein2010,

which he declares that he met Burkhart while in prison and that Burkhart confessed
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to killing Cabaccango himon two occasions. (Dkt. # 268) Petitioner does not
provide a police report or any other evidence that lona was identified as a witness
to Burkhart's confession prior to Petitioner’s triddccordingly, Petitioner has not
met his burden to producéear and convincing evidence of fraud on the habeas
courtfor this contention

VIIl. Withholding of the Seidel Shorts

Petitioner alleges thavidence was uncovered after the habeas
proceedings thdespondestschemed to deceive thabeagourt by claiming
that Seidel’s bloody shorts, one of the exhibits from trial, had been destroyed and
could not be forensically tested. (Dkt. # 267 at 22.) Petitioner claims that
Responderst representation concerning the shastfalse becausthe shorts have
not been destroyedndthat the Maui Prosecutor’s Office has had actual
possession, custody, and control of all the trial exhibits, inclus@idel’sshorts
since the end of Petitioris trial in 1997. [d. at 23.) Petitioner also alleges that
Respondents improperly denied the existence of blood swab evidége. (

Responderstcontendhat theirstatement thahe shorts were
destroyed was made in good faith. (Dkt. # 287 at 3bey claimthat in making
this representation to the habeas cothreyrelied on detter from the Hawaii state

court, dated on October 9, 200Batall exhibits and depositions from criminal
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cases for the years 1990 to 1995 were deemed abandoned and desldoyBét. (
# 28%12.) Respondestalsostatethatthe Maui Prosecutor’s Offio@as not in
possession of all the withdrawn trial exhibits, including Seidel'stshnrl997as
Petitiorer contends (Dkt. # 287 at 30.)

As for the blood swab evidendeegpondens asserthaton April 8,
2008,his habeasounsel and an investigatmet with theMPD Evidence
Custodian to review the evidens#! in the possession of the MP[DId. at 31.)
According to Respondent$id investigator stated that the#°D “does not
currently have ANY swabs associated with the case within its custoldly)” (
Additionally, the investigator stated that “it is currently undetermined whether the
shorts were inadvertently destroyed by the State coud.) Respondestnote
that the Cott subsequentlyssued an ordesn May 2, 2008, denyin@etitioner’'s
motionto compel production of the swabs, stating “there are currently no
additional swabs connected with this case in [Mi®D’s] possession.” 1¢.)

Finally, Respondestarguehat all of the swabs initially requested to be sent for
testing were in fact tested by Petitioner’s expdd.) (For these reasons,
Respondemstargueheycould nothave committed a fraud on the habeasrtfor

this contention
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Seidel’s shorts were a defense exhibit at Petitioner’s {{iit.
#34918 at 5.) The record on appeal from the Supreme Court of Hawaii indicates
thaton March 6, 1997%he shorts were “withheld” from being seatthat courand
remained in the custody tfe Hawaii Second Circui€ourt(“Hawaii Second
Circuit”). (Id.) Seidel’s shorts werapparentlystill in the custody of the Hawaii
Second Circuit on April 6, 1999. (Dkt. # 349 at 4.) On October 9, 2000, the
Hawaii Second Circuit issued a general order for any unclaimed exhibits in its
custody which statedhat“all Exhibits and Depositions filed in Criminal cases”
from the years 1990 to 1995vould “be deemed abandoned and disposed
forthwith.” (Dkt. # 34923 at 2.)

However two differentevidencecardsobtainedfrom the Hawaii
Second Circuitndicates thatin 2006,there werestill two boxes ofvithheld
evidencadn its custodyfrom Petitioner’s criminal case(Dkts. ## 3421, 34922.)
The evidenceardsdo not specify what the boxes contained or if they included
Seidel’'s shorts Ore of the evidence cards has the Hawaii Second Circuit clerk’s
certification seabn itandincludes the notatiof6/15/06 Gave to Susan for

Review” and‘6/16/06 Returned(Dkt. # 22) the second evidence card, without

I Petitioner’s criminatasehad a 1995 case number in state co(8ee g.q, Dkt.
#34918 at 1.)
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the clerk’s sealalsoincludes the niation“6/15/06 Gave to Susan for Review,” but
follows with “6/16/06 Returned to Pros” (Dkt. # 21).

In support of his contention that Respondeaimmitted fraud on the
habeas couregarding Seidel'snissingshorts Petitioner argues that the notations
on the evidence cards were alteredooged in an attempt to covap the
intentionaldisappearance dfieshorts byRespondent (Dkt. #390 at 43.)

Petitioner contends that the words “To Pros” were erased and replaceldewith t
word “Returned” on the second evidence catd.) (Petitioneralsocontends that
the prosecutors requested that the Hawaii Second Circuit the2@06memo to
themwith ablanket ordedisposingof cases from 1990 to 1995 in an attenapt
coverupthe disappearance of the shorts from evidenlgk; seeDkt. # 34923 at
1.)

A handwriting expert, Reed Hayes, testified on behalf of Petitioner at
the evidetiary hearingon Petitioner’'snstantmotion that he was “entirely certain”
that an erasure had occuri@ione of the evidence card@®kt. # 359 at 15.)
However, Hayes was unable to state when he believed the alleged erasure had
occurred. Id. at 16.) Also, Kathleen Moniz, a former clerk of the Hawaii Second
Circuit, testified at the evidentiary hearing on Petitioner's Rulméfonthatit

was not her handwriting on tisecondevidence cardwvithout the Hawaii Second
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Circuit’s sea that stated “to Pro5.(Id. at19, 25.) Nevertheless, Moniz testified
that “the only people who would be granted authority [to make a notation on an
evidence card] are court personnelld. at 29.)

Hawaii Second Circuit employee Susan Gushiken, a judicial assistant
with that court, testified that in June 2006 she was given Petitioner’s evidence
boxesby the legal documents sectiontbé Hawaii Second Circuit so that the
prosecutors could review the contents of the boxes at 45.) She tetified that it
was not her handwriting on the evidence cards because her job “wouldn’t include
signing in and signing out boxes full of evidenced. at 4445.) Still, Gushiken
testified that she was present when the prosecutors viewed the contbets of
boxes inquestion inthe court’s jury roonand that it “would have been a breach of
court protocol” to release any of the evidence to the prosec\tdrat 47, 51)

She furthetestified that she “personally” took “the boxes back down to the legal
documents section to be placed back into the vault” tifégerosecution’s review

of them. (d. at 46, 47.) Gushiken testified that she did not remember what was in
the boxes. Id. at 53.)

Petitioner has not met his heawyrden to produce clear and
convincing evidence that Responderammitted any fraud on the habeas court in

theirrepresentation that the Seidel shorts vaE®troyedand unavailable for
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forensic testing.Instead, Petitioner has produced only speculdhiah
Respondemsthad a part in the whereabowfsSeidel’s shorts following thiast

notation from the Hawaii Second Circuit in 1999 that they were still in its custody.
(SeeDkt. # 34919 at 4.) While Petitioner has produced evidence that two boxes
of evidencewithheld from transfer to the Supreme Court of Havraimn

Petitioner’s trialerestill in existence angliewed by the prosecution in 2006, he
does not have any evidence that the shorts were in fact in the boxes of evidence,
much less that they were takenstolenfrom the evidenceat that timeby the
prosecution? Additionally, Petitioner’s evidence thahallegederasure occurred

on an unofficial evidence card does not show that Resp@aaeneresponsible

for the erasure arntherefore this evidendas not sufficient proof of fraud on the
habeas court.

On the other handhetestimonyfrom Gushiken, @isinterested
witness,is evidence that th@rosecutiorwas neveteft alone with the boxes of
evidenceand thashepersonally tookhe boxes back tthe legal document
section of the Hawaii Second Circuitlie returned to their location in the court’s

vault following their inspectioby the prosecution Any potential inconsistencies

2 Moreover Petitioner has not presentedidence that Respondent was involved
in anydisappearance of Seidel’s shorts prior to 2006.
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in the two evidence cards appears only to be an internal chain of custody issue
within the Hawaii Second Circuit, which doesttend support to Petitioner’'s
theory that Respondesdomehow had a hand in that court’s chain of custody
theevidenceheld in itsstorage Likewise, Petitioner has failed to produce any
evidence that Respondsisbmehow conspired with employees at the Hawaii
Second Circuit in a concerted effort to dispose of Seidel’s shorts.

On this record, Petitioner has failed to demonstrate that Respsndent
committed fraud on the habeas courthair representation that f#kel’'s shorts had
been destroyed and were not available for focetesiting. Instead, Respondgnt
representation appears to be a good faith statethmgnto the best otheir
knowledgethe shorts had in fact been destroyed by the Hawaii Second Circuit.
Petitioner’s contention that this representation is fraud on the habeas caart is
supported by the recard

Additionally, Petitioner has not presented any evidence of fraud on
thehabeas court in his contention that Resporst#enied him access tddod
swab evidence. Respondents wandered during the discovery phase of the
habeas case to “inspect the evidence still in possession of the MPD and determine
if there are still swabrelating to this case.” (Dkt. # 101 at The record

indicates that Respondshinvestigator determined on April 8, 2008, that the
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MPD did not have any blood swabs associated with Petitioner’s case in its custody.
(Dkt. # 102 at 3 On May2, 2008, the Court held that “there are currently no
additional swabs connected with this case in the MPD’s possession.” (Dkt. # 104.)
Petitioner hasot presented any evidence to controvert timding nor any

evidence that Respondstited about otheswab evidence to the habeas co@n

this record, Petitioner has not provided clear and convincing evidence of fraud on
the habeas court for his contention that Resposdetitheld the existence of

blood swab evidence.

IX. Newly Discovered Impeachment Evidence on the 911 Tape

Finally, Petitioner alleges that in 200% listened to the 911
recording for the first time, and that new evidence was uncovered that a male’s
voice, origindly identified as an unknown male voice, can be heard shouting out,
“You get help. This is serious.” (Dkt. # 267 at 23.) He contendshisatoice is
his own, shouting out to Seidel just before he fled the sceéda¢. Retitioner
argueghat this tape presents evidence that coujateach Seidel’s entire trial
testimony and provides exculpatory evidence demonstrating that Petitioner could
not have been the person Schmidt saw leaving the s@ehat 23-24.) Petitioner
alleges that prosecutors deliberately misled the court byding an inaudible

copy of the 911 tape prior to trialld()
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In responselResponderstcontendhat Petitioner’s claims are without
merit because Petitioner had access to a copy of the 911 tape as farlback as
criminal trial in1997. (Dkt. # 287 é82.) Respondestalso denyhat any
statements on the tape would impeach Seidel’s testimony or prove exculpatory.
(1d.)

Petitioner’s contention that he recognized his voice on the 911 tape
for the first time and that this constitutes newly discoa@evidencgs without
merit. The record demonstrates that Petitioner and his counsel knew that the 911
tape contained audio of a person uttering the described woodgo the habeas
proceedings in 2008Thetranscript from Petitioner’s trial in 19%howsthathis
trial counsel told the jury during his closing arguments, “[rlemember Wrgh
Christian said to Serern&eidel] as he left the scene when [fheélly got up and
saw for the first time how badly Vilmar was wounded? He spoke of thetmeed
get help, to call 911.” (Dkt. 2346 at 45.)

Furthermore, the record demonstrdtesd Petitioner’'s audio expert
was aware of someone’s voige the 91Xapeuttering the wordS8You get help.

This is serious because he included it in his expert report dated December 3,
2007, and filed with this Counprior to the habeas proceedirgsMarch 27, 2008

(Dkt. # 992 at 4.) Petitioner haslsonot providedanyevidence thaResponderst
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provided an inaudilel copy of the tape to the triaourt. Accordingly, Petitioner
has failed to provide clear and convincing evidence of fraud on the habeas court
based on supposegwly discoverednpeachmengvidence on the 911 tape.

CONCLUSION

For the foregoing reasons, Petitioner’'s Motion to Reopen Habeas
Corpus Proceedings Pursuant to FRCP 60(b)/Independent Action Due to Newly
Discovered Evidence of Fraud on the Court (Dkt. # 26DDEBII ED.

ITISSO ORDERED.

DATED: Honolulu, HawaiiDecembef8, 2015

7
David AQI Ezra
Senior United States Distict Judge
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