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IN THE UNITED STATES DISTRICT CCOURT
FOR THE DISTRICT CF HAWAITIL

YYCNNE ORTIZ, individually ) CIVIL NG. $7-00323 DAZ-LEK
and on behalf of all other j
gimilarly situated persons, }
}
Plaintiff, }
)
VS, }
}
MENY FOCODS, INC., a New )
Jersey Corpeoration, ET AL., )
)
Defendants )
)

PINDINGS AND RECOMMENDATION TO GRANT IN PART AND DENY IN PART
PLAINTIFF’S MOTION FOR REMAND AND ORDER
DENYING DEFENDANTS’ MOTION TC STAY AS MOOT
nefore the Court is the Motion for Remand (“Remand
Motion”), filed by Plaintiff Yvonne Ortiz (“Plaintiff”) on July
12, 2007 Alsc before the Court is Defendant Menu Foods
Holdings, Inc.’s (“MFH")} Motilon to Stay All Proceedings (“Stay
Motion”), filed June 15, 2007. The Cour: finds thege matiters
suitable for disposition without a hearing pursuant Lo Rule
7.2(d) of the Lecal Rules for the District of Hawai'l {(*Local
Rules”) Upen careful consideration of the Metion, supporting
and opposing memoranda, and the relevant legal authoricy, this
Court HERFRY FINDS and RECOMMENDS that Plaintifi’s Motion oe
CRANTED IN BART AND DENIED INM PART and HEREZY DENIES as moot
Defendants’ Mction to Stay for the reasons set forch below.
BACEGROUND

Le
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The instant action arises cut of the manufactures and
sale by Defendants Menu Foods, Inc. ("MF”), Menu Foods Holdings,
Inc. ("MFE”), and Menu Foods Income Fund (°MFIF”) (collectively
wDefendants”) of contaminated and adulterated dog and cat food.
The food, which contained melamine, an in nduscrial chemical, and
amincpterin, a type of rat poison, purportedly caused illness,
injury, and/cr death to dogs and cats. On May 11, 2C07,
Plaintiff, individually and on behalf of all other similarly
situated persons {collectively “Plaintiffs”), filed a Complaint

TR

in the Circuit Court of the First Circuii, State of Hawal'l,
alleging viclations of Hawai'i Revised Statutes chapters 328
(Hawai'i food, drug and cosmetic act) and 480 (unfair or
deceptive acts or practices); negligence/gross negligence; strict
products liabilitcy; breach of express/implied warranties; unjust
enrichment/disgorgement; and non-disclosure. On May 15, 2007,
Plaintiff filed a motion for class cesrtification. MFE removed
the acticn to the U.S. District Court for the District of Hawal'l
on June 12, 20067,

I. Moticon to Stay All Proceedings

Crn June 15, 2007, MFH filed the Stay Motilon. MFH asks

the Court to stay all procsedings in the instant case pending a

transfer decision by the Judicial Panel on Multidistrict
Litigaticon (“JPML”) and pending z determination of class
certificaricon by the transferee court. MFH represents that there

-
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are over 100 federal actions involving allegedly contaminated
food from Defendants that resulted in injuries and/or death to
pets. MFH claims that none of the pending cases are advanced and
discovery has yet to be ccnductad. According to MFH, the JpMI
held oral arguments for four motions for transfer and
coordination or consolidation on May 31, 2007, and it expects the
JPML to issue an order in early July.

MFHE maintains that a stay 1s necessary Lo pronete
judicial ecconomy and aveoid undues prejudice to the parties. MF?
points out that it would not make sense for the Court to
supervise pre-trial proceedings when the case could be

atrion are best

9]

transferred because issues such as class certifi
decided by a single court. In addition, MFH prcffers that no
prejudice will result to Plaintiff if the Court stays the action
because the JPML decision is pending and the case is in its early
stages. Absent a stay, however, MFH explains that it will suffer
subsrantial prajudice if it must defend multiple cases in

lriple jurisdictions.

Oon July 13, 2007, Plaintiff filed her Cpposition. She
seeks a denial of MFH's Motion because jurisdiction is at issue
and will be determined in Plaintiff’s motion for remand. Second,
there is neo transfer pending to the MDL sc an issuance of a stay
would be pramature. According to Plaintiff, Defendants

those faderal actions claiming

o
it
I
0]

erronecusly analogize this ca

L5
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injuries an damages resulting from illness and/cr death of pets
that consumed tainted food. Because Plaintiff disputes MFH'S
removal of the case, she submits that the Ceourt should not
consider this Motion until the remand issue is determined.
Plaintiff additiocnally emphasizes that this case is not
one of the series of cases currently under consideration for
consolidation before the MDL. As such, it is a potential “tag-

along action,” which would require the Panel, prior to transfer,

to serve a conditional transfer order on each party. Each party
would then have fifteen davs to oppose the order. [Mem. in Supp.

of Mot. at 5-5 (citing Rules of Procedure of the Judicial Panel
on Multi-District Litigation, Rule 7.4(a}).] Plaintiff again
notes, however, that because no transfer is pending in the
instant case, it would be premature to stay the case.

plainciff lastly argues that the Court should not issue
a stay because this action raises issues unigue to Hawaii law and
is thus distinct from the cther pending federal cases. For this
reason, Plaintiff insists that judicial economy will not be
sarved, as the MDL does not have experience with Hawai'l’s
congumer protection and food safety laws.

Cn July 20, 2007, Defendants filed their Reply.”

| MFH filed the Motion because it was the only part;
served. It represents that since then, Plaintiff served MFI an
MPTF waived service. As such, the Motion is now on beralf cf all
Defendants.
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Inicially, Defendants note that they expect the Court to first

address PlainCiff’s moticn to remand. Defendants then reiterate
that because they anticipate that the JPML will issue a
condiricnal transfer order for the instant case, a stay pending a
final decision on the transfer will promcte judicial economy and
aveid undue hardship. Defendants claim that subsequent to the
jesuance of the Transfer Order, they notified the JPML of this
and other potentially-related actions. [Reply at 6 (citing Ex. B
at 6-7).1 On June 28, 2007, the JPML issued a conditicnal
transfer order for sitxy-six potential tag-along actions, not
including this actien, and all but one were tran ferrad on July

6, 2007. [T4. (citing Bx. C}.] Defendants cite a number of

cases for the proposition that district courts have sgstayed
acticns pending final disposition of objections to a conditional
transfer order.

Next, Defendants contest Plaintiff’s argument that the
Court should not grant a stay because her claims are distinct

he MDL and are unigue to Hawail‘i. They

th
=
O
=
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i
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counter that Plaintiff’s position is without support and
incorrect given the JPML’s role in determining whether a case is
properly included i MDL. In addition, Defendants explain that

rhe other cases are not limited to pet death cor injury, but

rather, involve exposure onily claims. [Id. at 3 (citing Exs. D,

E, & F).] Defendants alsc accuse Plaintiff of

.
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crerequisite for transfer of a case Lo a MDL, which is common
questicn(s} of fact, not law. Highlighting the MDL process,
Defendants represent that if transferred, discovery and pretrial
proceedings for the instant action would be conducted before the
Eransferes cours, but the case could subsequently be remanded to
shis district. Defendants contend that Plaintiff fails to
articulate how discovery here is different from that in otler
cases involwving the same or similar causes of action. [Id. at 12
(citing Exs. B, G, H, I & J).] Because factual issues azre
similar even with respect to Plaintiff’s Hawal'l statutory
claims, Defendants submit that discovery or moticn practice in
rhis Court would duplicate the efforts in the MDL proceeding and

possibly risk inconsistent rulings.

II. Moticn to Remand

On July 12, 2007, Plaintiff filed the Remand Motion.
She sesks remand based on MFH’s failure to prove to a legal
certainty that the reguirements for original turisdiction in
faderal court have been met, namely the classg s ize and an amcount

vy

in controversy exceeding $5 millicn. Plaintiff argues that MFH

-

misrepresents the allegaticns in the Complaint and clarifies that
she seeks only a rscovery of costs asscciated with the purchase
of defective, toxic, recalled focd products manufactured by

Dafendants and sold in Hawai'l to Hawal'l pet owners.

Addicicnally, Plaintiff contends that MFH engages in speculation

eXHIBIT A .
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and conjecture in establishing that the Court has original
jurisdiction under the Class Action Fairness Act (“CAFA"].

Wich respecti to the number of class memners, Plaintiff
notes that MFHE has failed to offer any affidavit or admissible

evidence of the number of consumers whe purchased 1ts tainted

Ty
rh

s

[
¥

food. Rather, MFH postulated that based on Plaint
estimarion that there are several thousand class members, there
are approximately 3,000 class members because “several” is
greater than two. Plaintiff presumes that MFH has possessicn of
information concerning the number of consumers who purchased the
tainted food.

Plaintiff also contests MFH's estimates of damages,
charging that the estimations are speculative and erronecus. In
particular, plaintiff disputes MFH's estimate cf §2,002 in
damages per class member and MFH's estimation that cne-third of
rhe class members ars “elders” who would be entitled to £5,000
sach. Plaintiff contsnds that these estimates are the result of
a misreading of the facts of the case and again highlights MFH's
lack of evidence to support 1ts agssrtions.

Lastly, Plaintiff seseks attorneys’ feses and costs dus

to MFH's complets lack cof factual authority for its pesition.

-

¥
v

O July 27, 2007, MFH filed

3

-

o

Cpposgicion. MF

us

P

contends that the only issue in dispute is the amount in

controversy, as Plaintiff has admitted chat the aggragate number

s
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of class members is greater than 100 (the Complaint estimates the
class size as several thousand) and that diversity exists.
According to MPFH, a calculation of even part of PlainCiff’'s
damages claimg {(statutery damages, veterinary scregening, and

attorneys’ fees) demonstrates that the amount in contyoversy

exceeds $5 millicn. MFH relies on statistics from the Census
Bureau, Humane Society of the United States (“Humane Scciety”),

and the American Veterinary Medical Association (“AVMA”) for its
estimate that 4,007 cats and 3,253 dogs were potentially affected
by the recall. Based on its estimate of $217 per pet for
veterinary screening examinations, MFH submits that the total
cost of screenings is $1,575,854. MFH next appl rreble
damages sought by Plaintiff to this calculation for a damages
total of $4,727,562. Finally, MFH argues that damages for elder
in the putative class tctal $2,090,006. MFH arrives at this
figure by relying cn a class size of 3,000, 13.55% of which are
elders multiplied by $35,000, the amount cf damages an elder may
be entitled to under Hawai'l Revised Statutes Chaprer 480. In
excluding the elders from the damages total of 4,727,362 and
adding the elders’ damages tatal of $2,090,000, MFH asserts that
the total damages are 36,153,067

As part of the calculus, MFEH also disgcussesg attorneys’
fees, which it estimates to be $201,500. MFH ~hus concliudes that

the damages claims plus the atcorneys fees results in an amcunt

EXHIBIT_A

[ L0
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A

:n controversy totaling $6,353,567. MFHE contends that Plaintiff

b

14 por be awarded fees and costs associated with the removal

[
¥
&
)

&

of rhne acticn, as it acted in good faith.

®

On August 8, 2007, Plaintiff filed a Reply. She
reiterates that MFH has failed to prove, with legal certainty,
that the amount in controversy exceads $5 million. Plaintiff

argues that although satrisfaction of the lsgal certainty standard

S A

requires MFH to offer proof from its own files, MFH only coffered
speculative third-party informaticn. In particular, Plaintiff

charges that MFH has access Lo its sales data for Hawai‘i, which
would assist in estimating ¢lass size, but ralied instead upon
plaintiffs estimation of a class of “several rhousand.” Using
sales data from the Menu Foods Income Fund website, as well as

from the Census Bureau, Plaintiff estimates damages

statistic

i

for the recalled pet focd to total $295,60%, or $886,803, 1if

next relies upon statements made at a FDA

h

Plaintif

ress Conference for the claim that Nefendants have recallsd 60

o]

million cans and pouches of pet food over a three monch period.
Tn Plaintiff’s estimation then, approximately 80 million pouches
and containers were recalled over the course of the recall period
{November 8, 2008 to March &, 2007). Adjusting this figure based

on 1) Hawai'i's population relative to the continental United

Srates; 2) the number of days in the recall {119;; and 3) the

EXHIBIT__X
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pet consumes Lwo cans/pouches of focd per

it by MFH’s $217 estimate for vetsrinary

screening, Plaintiff arrives at a toral cost for veterinary
screening of $306,187, which if srebled, totals $318,561.

plainciff further argues that punitive damages are not
As such, she has not included

awarded with treble damages.

punitives in the calculations. With respect to the eldex

[ g1}

damages, Plaintiff postulates that there is no evidence
suggesting that such damages would be awardsd. A court ccongiders
specified factors (i.e. whether the conduct was in willful
disregard of rights of elder, whether a person knew or should
have known that his/her conduct was directed toward or targeted
an elder, etc.) when determining if these statutory damages are
appropriats and Plaintiff points out that MFH has not offered
evidence that iz tcargeted elders in the sale of the cainted food.
plainciff therefore contends that it is inappropriace for MFD to
include these damages in its calculation because by doing so, MFD
assumes that all elders would be entitled to the maximum damages.
Accepting MFH's estimation of attorneys’ fezes for the purposes cf

the Remand Motion, Plaintiff’s calewlation of the amcunt in

controversy is $2,006,8584.
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District of New Jersey. In light of Plaintiff’s crposition to
the conditicnal transfer order, filed August 1%, 2007, the order
will not be transmitted to the Clerk in New Jersey and the case
will be stayed unctil further order of the JPML.

DISCUSSICN

I. Stavs
District courts have “broad discretion to stay
i

procesedings as an incident to irs power to conirol its own

docker .7 Clinton v, Jones, 520 U.S5. 681, 706-07 (1297) {citaticn

omitred) . In deciding a moticn to stay a <ase, the court must
weigh the competing interests rhat the ruling will affect. Sse

Malama Mauka v. Rumsfeld, 136 F. Supp. 2d 1155, 1185 {D. Haw.

2001); see also Yeong v. INE, 208 ¥.34 1116, 111% (9th Cir. 2000)

{stating that the court must balance rhe hardship of proceeding
against “the ossification of rights which attends inoxdinate
delay”). The competing interests include, but are nct limited

. 1

ro: “hardship or ineguity that a party may suffer in being
requirad to go forward, and the orderly course cf justice

measured in terms of the simplifying or complicating of issues,

proof, and guestions of law that could be expected to resulc from

a stay.” I1d. (citing Filgreol Corg. V. Kelleher, 467 F.2d4 242,
244 (9th Cir. 1972)) (scome citations omitted). The court should

alse balance the length of the stay against tihe strength cf the

H

reason for the stay. Id. A party reguesting ar especially long

[
o=

EXHIBIT A

ke
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or an indefinite stay must make a gr=ater showing of
justification. Sees id.

A. Multidigtrict Litigation

Secause this case is one of many brought against

Defendants, multidiscrict litigation is implicated. Coordination
of multidistrict litigaticn is governed by 28 U.5.C. § 14087,
Section 1407 (a) provides, in pertinent part:
When civil actiocns invoiving one or morse common
questions cf fact are pending in differsnt
districts, such actions may be tran naferred tc any
district for coorﬁlnated or consolidated pretrial
proceedings. Such rransfers shall be made by the

judicial panel cn muitidiscrict litigation
authorized by this secticn upon its determination
that t*apsfers for such proceedings will be for
the convenience of pa*tles and witnesses and will
promote the just and efficient conduct of such

actions. .
28 U.S.C. § 1407(a). The JFML's Rules of Procedure provide that:

The pendency of a moticn, order to show cause
conditional transfer order or conditional r@mand
order before the Panel cancern;ng transfer or
remand of an action pursuant to 28 U.S.C. § 1407
does not affect or suspend orders and pretrial
pf@:@ﬂdm“gs in the district ccurt in which the
acricn is pending and dces not in any way iimit
the pretrial j:rlsdmctlo“ of that court. A

nsfer or remand pursuant to 28 U.5.C. § 1407
11 be effecrive when the transfer or remand

v ig filed in the office of the clerk of the
crict court of the transferee district.

R. Proc. Jud. Panesl Multi. Litig. 1.5. In cther words, a
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district court need not automatically stay a case when i

®
a
=
)
¢t
vy
'»«l
o
0
Lo
i
£
i.-l
o]
&
-
)
(1
0
~
[
(w3
vy
b
%
=
o
o
o]
W
e
s
Y]
T
e
@
i
T
B
0
O
¢
<
[
jax
()
0

ot
4
i
[
2]
{1
1]
O
t

rant a stay when it is in the in

ot
o3
1]
(o8
4
Tt
O
[
[0}
it
b
0]
¥

¥

T
&
lQ

12

e




Case 1:07-cv-00323-DAE-LEK  Document 24-2  Filed 09/04/2007  Page 13 of 28
Case 1:07«(:\1«003233;.. E-LEK Document23  Filed 08/2172007 Page 13 0f 28

judicial sconcmy and efficiency. See Rivers v, Walt Dispev Co.,
980 F. Supp. 1388, 1360 (C.D. Cal. 188%7).

When considering a motion to stay, district courts in
the Ninth Circuit consider the following factors: “{1) potential

prejudice to the non-moving party; (2} hardship and inequity to

e

the moving party if the action is not stayed; and {3} the

rhat would be saved by aveiding duplicative

£
H
0
)
43}

judicial reso
litigaticn if the cases are in fact consolidated.” Id. (citing

Am. Seafccd, Inc. v. Magnelia Processing, Inc., Civ. A. Nos.

32-1030, 92-1085, 1932 WL 102762, at *1-2 (8.D., Penn. May 7,

19%2)); se= alsg Martin v, Merck & Co.. Ing., No. §-05-750C

LKX/PAN, 2005 WL 1984483, at *5 (E.D. Cal. Aug. 135, 2008}

(quoting Quincy Cmty, Servs. Dist. ¥, Arlantic Richfield, Nc.

CTV. S-03-2582, at *7 (E.D. Cal. 2004), for factors identical to

those in Rivers); DRix v. ICT Group, Inc., No. C8-03~-0315-LRS,

2003 WL 22852135, at *7 (E.D. Wash. Oct. 20, 2003} ({citing

Rivers, 980 F. Supp. at 13538

vr. Order of Determining Motions to Remand and Moticong to Stav

Trn this case, not only is the issue of whether to grant

3

a stay before this Court, however, but also the issue of whether
to remand the action to state court. Courts have held that when
jurisdictional issues are in dispute, a motion to remand should
be resclved prior to the determination of whether a stay 1is

-y

appropriate. Smigh v. Mail Boxes, 3tc., 131 F. Supp. 24 1155,

13

EXHIBIT A

. BRe
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1157 (E.D. Cal. 2002) (citing Geod v. Prudential Ins. Co. of Am.,
5 F. Supp. 24 804, 805 (N.D. Cal. 1998) (granting stay pending
MDL transfer decision afrer censidering jurisdictional issues in

L™

remand motion):; Tortola Rest ., L.P. v, Kimberly-Clark Cors., 987

F. Supp. 1186, 1183-89 (N.D. Cal. 1997} (denying stay motion and

addressing merits of motion to remand); Kehl v. Am. Home Products
Corp., 78 F. Supp. 24 885, 888 (W.D. Ark. 193%9) (granting stay
following determination that removal was proper and denial of

remand was warranted!; Aetna U.S. Healthcare, Inc. v. Hoechst

Aktrienagesellschaft, 54 F. Supp. 2d 1042, 1047 (D. Kan. 1995

(reasoning that preliminary jurisdictcional issue should be
determined on moticn to remand before court considers staying the
acticn)). “However, the calculus changes somewhat when deference
to a MDL court will further ‘the uniformity, consistency, and
‘o

predictability in licigation that underlies the MDL systam.

McClalland v, Merck & Co., CIV. No. 06-00543 JMS/BMK, 2007 WL

178293, *2 (D. Haw. Jan. 19, 2007} (guoting Leescn v. Merck &
o

No. S-05-2240 WRS PAN, 2006 WL 3234047 (E.D. Ca. Jdan.
27, 2008)) (citaticn omitted).

When considering simultanecus moticns teo remand and

motions to stay the procsedings, district courts employ a three-
step methodolegy. First, “a court should . . . give preliminary
scrutiny to the merits of the motion to remand. TIf£ this

preliminary assessment suggests that removal was improper, the

i.“.l
>

EXHIBIT__A
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cocurt shcould promptly complete its consideration and remand the

[

case to state court.”  Id. (guoting Mevers v Baver AG, 143 F.

Supp. 2d 1044, 1049 (E.D. Wis. 2001}); Comrgy v. Fresh Del Monte

Produce, Inc., 325 F. Supp. 24 1049, 1052 (N.D. Cal. 20C4). If

“rhe jurisdicticnal issue appears factually or legally difficulc,
[however,] the court’s second step should be to determine whether
identical or similar jurisdictional issues have been raised in
cther cases that have been or may be transferred to ths MDL

Y

proceeding.”® Id. (gqueting Msyer, 143 F. Supp. 2d at 104%) ;

Conrov, 325 F. Supp. 24 at 1053. A court should only proceed to

the third step and consider the mction te stay “if the
jurisdictional issue is both difficult and similar or identical
to those in cases transferred or likely to be transferred.”
Mever, 143 F. Supp. 2d at 1049; McCleglland, 2007 WL 1782%3, at
*2; Conrov, 325 F. Supp. 2d at 1082,

Here, a preliminary assessment of the Remand Motion
egtablished, with legal certainty, that the amount in controversy
exceeds $5 million. Conesecquently, the Court will address the
remand Mction and reccmmend that the district court remand the
The Court acknowledges that the

acticn to gtate court.

jurigdictional issue 1s somewhat complicated because of the

2 This 1s because 1* is only for the purpose of furthering

judicial econcmy and consistency that the transferse court should
decide the jurisdictional issue. Mayer, 143 F. Supp. 2d at 1049.
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challenges with estimating, at this early stage, the total amount
of damages in controversy. However, judiclal econcmy would not
be served by staying the cases and/or having the district of New
Jersey decide the jurisdicticnal issue.

First, issues cf Zurisdiction shculd be decided as

D

early in the process as possible. Second, this Court’s review of
the district of New Jersey’s docket indicates that the other MDL
cases before thar court wers initiated in federal court and in
the one case remcved to federal court, the plaintiff did not
challenge removal. Thus, this CAFA jurisdictional issue has not
been raised in the cases transferred to the district cf New
Jersey. Even 1f a number of the cases pending transfer raised
CAFA jurisdictional issues, judicial economy would not be served
by having the transferee court rule on remand because this action

is based entirely on Hawai'i state law. Moreover, each class

size would vary as would the corresponding amounts in

l";j

controversy. See, &.g., Conroyv, 325 Suce. 24 at 1¢54 (findin
o

that a stay would be judicially inefficient where it would allow
the transferse court to rule on several pending questions of
jurisdiction but would reguire that court to apply various state

N

and circuit laws to each juriadicticonal claim). Last, the

parties have already fully briefed the Remand Moticn and it would

not gerve any of the parties’ interests to delay the adiudication

of the remand issue. Because thnis case should only be

YHIBIT N
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transferred if subject matter jurisdiction is proper,’ the Court

-1

finds it appropriate and necessary to firsc address the Remand
Motion.
A, Remand

MFH remcved the instant case pursuant to 23 U.S.C. §§

1

1441 (b} and 1332(d) (CAFA).*' [Notice of Removal at 7.] Section
1441 provides, in pertinent part:

(a} Except as otherwise expressly provided by Act
of Congress, any civil action brought in a State
court of which the district courts of the United
States have original jurisdiction, may be remcved
by the defendant or the defendants, to the

3 tpdeed, 28 U.S.C. § 1l4C4{a) “limizs transfer of a civil
action to ‘any other district cor divisicon where it might have
been brought’. . . [iln other words, because a court may only
tranafer a case to a venue where the case could have been brought
originally, guestions regarding subject matter jurisdiction must
be resolwved befors any such transfer.” Conroy, 325 F. Supp. 2d
at 1053.

* Section 1446(b) of Title 28 of tha U.S. Code provides, in
pertinent part:

The notice of removal cof a civil action cr

proc eed&qg shall be filed within thirty days after

the receipt by the defendant, through service or

otherwise, ©f a copy of the initcizal pleading

setting forth the claim for relief upon which such

action or proceeding is based, or within thirty

davs after the service of summons upon the

defendant 1f such initial pleading has then bee

filad in cour: and is not raguired to be servaed on

the defendant, whichever period isg shorter
28 U.8.C. § 14456 (b} Plaintiff served MFH with the Summons and
Complaint by certified mall on May 23, 2007 MFH filed the
Nctice con June 12, 2007 Accordingly, the Court finds that MFH
timely filed ics Notice.

17
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district court of the United States for the
diarrict and division embracing the place where
auch accion is pending. . . .

(b) Any civil action cf which the digtrict cou
have original jurisdiction founded cn a claim ox
right arising under the Constitution, treatles or
laws of the United States shall be removable
without regard to the citizenship or regidence of

hs parcies.

s

1K

28 U.S5.C. § 1441 (a), (b). Section 1441 is strictly construed
against removal and Ccourts resolva any dcubts about the propriety

f remanding the case t£o state court. 3See

G

of remcval in favor

Durham v. Lockhnesd Martin Corp.., 445 F.3d 1247, 1252 {%th Cir.

2008, .
MFY claims that it properly removed under CAFA because

it is a citizen of Delaware, Plaintiff is a citigen of Hawai'i,

e e

Fh

and the amount in controversy exceeds $5 million. [Notice ©
Removal at § 11 {citing 28 U.S.C. §§ 1332, 1441).] CAFA grants
federal district courts coriginal jurisdiction over cases in which
1) the amcunt in controversy excesds $5 miliion, exclusive of

inferests and costs, 2) the aggregate number of proposed

4y
ih

plaintiffs is 100 or greater; and 3) any memper of the plaintii

N
]
i

class is a citizen of a state different from any defendantc.

.34

5%}

28 U.S.C. § 1332(4); Lowdermilk v. U.S. Bank Nat. Ass’'n, 478

establishing removal jurisdiction remains, as beforsa, con the

federal jurisdicticn. ” Id. (guoting Abrago Abrego

i

preponent O

v. Dow Chemical Co., 443 F.3d £78, 685 fa=h Cir. 2006)). The

EXHIBIT_A
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parties do not dispute the existence of minimal diversity or that
the aggregate numper of propos sed plaintiffs is 108 cr greater.’®
According te the evidence before the Court, Plaintiff is a
citizen of Hawai'i and MFH is a citizen of Delaware.® While the
parties dispute the exact number cf class members, there is nc
dispute that the number of proposed plaintiffs well-exceeds 100.
tndeed, Plaintiff herself estimated the progo csed class to total
“several thousand.” [See Compl. at T 46.a.]

The only issue remaining is therelore whether the
amoun: in controversy exceeds $5 million. In her Complaint,
plaintiff represents that “the amcunt in controversy does not
exceed the sum or value of $5,000,000.00 exclusive of interest
and costs, and inclusive of attorneys [sic] fees.” [rd. at 9
42.] MFHE insisgts that the amount in COntroversy exceeds $5
million and it relies in part upon statistics to support is
position. Where, as here, a plaintiff avers damages below the

thrashold for federal durisdiction, a court “need not lock beyond

jurisdicricnal amount is met.” Lowdermilk, 479 F.3d at 39298,

Given that Plaintiff, in her Complaint, specifically dis claims

e

plainciff contests MFH’s estimation of class size,
nowever, because of the lack cof supporting evidence.

that sought remcval because

Blaintiff had not served the other defendants at the time
However, Plaintiff alleges that MF is a citizen of New Jerssy and
MFIF is a citizen of Ontario, Canada (Compl. at §9 33-34.]

EXHIBIT__A
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damages in excess of $5 milliom, it is incumbent on MFH Lo “prove

with legal cercainty that CAFA’S iurisdictional amcunt is met.”

Td. at 10600. This is because Plaintiff “is ‘mastex cf her

complaint’ and can plead to avoid federal jurisdiction.” Id. at

s 1

958-99 (citations omitted). As explained by the Lowdermillk
= L

court:

subject to a “good faith” requirement in a
pleading, a plaintiff may sue for less than that
amount she may be entitled to if she wishes to
avoid federal jurisdicticn and remain in state
court. Where the plaintiff has alleged her facts
and pled her damages, and there is no evidence of
bad faith, the defendant must not only contradict
the plaintiff’s own assessment of damages, but
most overcome the presumption against federal

Jurisdiction.

999 {citations comicted).

il-—-l
i
{r

1. Plaintiff’s Damages Claims

a. veterinary sc¢reenings

Relying solely on statistics from the Census Bureaun,
the Humane Scciety, and the AVMA, MFE postulates that 4,007 cats
and 3,255 dogs wers potentially affected by the racall. Rased on
its estimate of $217 per pet for veterinary screening
examinarions, MFH submits that the total cost of screenings is
$1,575,854. Applying treble damages to this amcount, MFH argues
that the veterinary screening damages total §$4,727,562.
Contrastincly, Plaintiff relles on representaticns that
nd pouches of pet food over

a three month period and adjusts this number to account

EXHIBIT _h
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factors such as Hawai'i’s population and the assumpticn that each
pet consumed CWO cans/pouches of food per day, as well as MFH's
estimarion of a $217 per pet screening cost, Lo arrive at
veterinary screening damages in the amount of $306,187, which if
trepled pursuant to Hawal'l Revised Statutes Chapter 480, totals
$318,581. This Court finds that MFH has not satisfied its burden
of establishing with legal certainty the amcunt cf damages for
vereripary screening. Although the Court does not take issue
with MFH's estimaticn of the veterinary screening expenses, 1t

has concerns regarding MFH's estimates of the number of pets

affected by the recall. WMFH is in the best position to know how
many pets might have been affected by the taintesd food. Instead

of relying on such specific data thar would assist the Court in
determining whether the amcount in COntroversy exceeds $5 milliocn,

MFY relies on general statistics, leaving the Court to 8D culate

i

id. at 1002 (“If

about the number of animals affected.

lm
5]

Defendant, who is the only party with access to its ., . . racords
cannot more accurately approximate the class gize, Plaintiff
cannot be expected to plead her cass with any more
specificicy.”) . Given the great disparity betwesen MFH'S an
Plaintiff’s approximaticns, this Court cannot determine with any

controversy for the veterinary

re
ot
iy
(D
4]
2
e}
-
3
(%3
%..
]

certaint:
soreenings. Indeed, 1t is MFH's purden to satisfy the legal
- Py 4=

certainty reguirement and the Court finds that it has noct.

-

b
)
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b. elder damaqges

kY

As part of its estimaticn of the total amount in

controversy, MFH includes damages for elders, which it calculates

£ be $2,090,000. MFH again relies on Census Bursau statistics
to arrive at this figure. Specifically, MFH assumes that the

class size is 2,000 and the number cf elders is 12.95% of the

¥

here 1s no evidence

T
I
L

class, or 418. Plaintiff counters tha
suggesting that Defendants rargeted elders and as a consequence,

it is inappropriate for MFH to include these calgulatvions in the

Hawai'i Revised Statutes § 480-13(b} (1) entitles
consumers injured by unfair cor deceptive acts or practices to

damages “not less than $1,000 or threefold damages by the

*

ariff gustained, whichever sum is the greater, and reasonable

.i
e

par]
fu

p !

{

attorney's fees together with the costs of suit.” Haw. Rev.

"

(b) (1} . When the plaintiff is an elder,’ this

Lad

Stat. § 480-1

<

section provides for alternative damages of “not less than $35,000

or threefold any damages sustained by the plaintiff, whichever
sum is the greater.” Seg id. To determine whether an award cf

elder damages is appropriate, a court considers the following

o
u} L
o
b

0
W
]
.
o
(811
T
f
R
}ml
0
B
w
0
-ty
(a3l
o
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'«.—1
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1

4

Section 480-13.5(c) defines an elder as a consumer who 1is

¥
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{2} Whether the perscn kKnew or should have known
+hat the perscn’s conduct was directed toward or
rargeted an elder;

{3} Whether the elder was more vulnerable to the
person’s conduct than other consumers because of
age, poor health, infirmity, impaired
understanding, rastricted mebility, or disabilicy:
(4} The extent of injury, loss, or damages
suffered by the elder; and

(s} Any other factors the court deems appropriate.
See id. § 480-13.5(k). Clearly then, the mere fact that elders
are part of the class is by no means a guarantee that they will

be erntitled to the higher damages. MFH assumes that all elders
would be entitled to $5,000, but has not provided evidence to
support this position. First, it relies solely on general
sracistics to estimate the number of elders in the class.
Second, other than its bare agsserticn that the elders would
receive the damages, MFH has not provided the Court with any
evidence to address the foregoing facters, or demonstrate why
elder damages would be apprcpriate in this case. In the absence
of eoncretes evidence, the Court cannot determine the amount in
controversy with any certalinty.

c. food costs, punitive damages,
injunctive relief

Aside from stating that Plaintiff’s claims for focd
costs, punitive damages, and request for iniunctive relief would

increase the amount in controversy, MFH offerad no evidence to

support this assertcion. Plaintiff submitted evidence to suggest
rhat the pet food damages would rotal $295,801L, or $886,803, if
23
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trapled. MFH is undoubtedly in the best position to ascertain
rhe pet food damages, as it should have the sales data for pet
food purchases in Hawai'i during the recall period. Yet it
failed to provide any data. The Court is thersfore left to

speculate about the amount of these damages and MFH has failed to

prove with legal certainty that the amount in controversy exceeds

a. attornevs’ fees

- - ’

As part of its damages, Plaintifif requests attormeys

fees. Emploving the lodestar method, MFH estimates that based on
Mr . Grande’s and Ms. Gardner’s experisnce, multiplied Dby the

ameount of hours that would likely be expended in this action, the
total attorneys’ fees would total at least $201,5%00., Plaintiff
does not contest MFH’s estimate for the purposes of the Remand
Motion. Hawai'i Revised Statutes § 480-13(b) provides thag “if
the judgment is for the plaintiff, the plaintiff shall be awarded

reasonable attorney’s fees together with the costs of

suit.” Haw. Rev. Stac. § 4£380-13(b){1l}; see also id. § 430-

13 (b} {2). Where a statutory authority provides for actcorneys’
- - "

fees, the fees are included in the amount in controversy to reach

CAFA’s §5 million minimum. Lowdermilk, 479 F.3d4 at 100C.

s

MFH cites a2 number of this Court’s orders regarding

e

attorneys’ fess to estimate the hourly rate thar Plaintiff’s
artorneys would likely be awarded. It alsc estimates that a

EXHIBIT__A
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toral cof 1,000 hours would be expended between Mr. Grande and Ms.
Gardner. Even if the Court were to give credence to MFH's
approximation of attorneys’ fees, it is of no conseguencs bevause
MFY has failsed to meat the legal certainty standard. Adding
$201,500 te an unknown amount in controversy does not assist the
Court in determining whether the jurisdicticnal amount is met.

Based on the foregoing discussion, the Court f£inds that
MFH has fallen well short of satisfyving the legal certainty

n some cases, compliete lack of

I~

requirement. MFH's evidence (or
evidence) makes it difficulz, if not impossible, for this Court
o agcertain with any certalnty whether the amount in controversy
exceeds $5 million. Accordingly, the Court finds that it dces
not have jurisdiction under CAFA and recommends that the district

court remand the acticon to state court.

2. Entitlement to Removal Expenses

Plaintiff argues that she is entitled to fees and c¢osts

h

incurred as a result of the removal because of MFH's lack of

-

factual authority for its position. MFH maintains that it

removed the action in good faith and thus contests Plaintiff’s

ot

request for fees and costs. ihen a federal court remands a case,

“may require payment of just .costs and any actual expenses,

[y

including attorney fees, incurred as a result 0of the removal.”

28 U.S.C. § 1447(z). The United States Supreme Court has stated

"
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feag under § 1447 {c) cnly where the remcving party lacked an
objectively reascnable basis for seeking removal. Conversely,
when an objectively reasonable basis exiats, fees should be

denied.” Martin v. Frapklin CTapital Torp., 126 8. Ct. 704, 71l

(2005} {(citarions omitted). The district courr retains

discretion to determine whether a given case presents unusual

circumstances that warrant a departure from this rule. Id, The
Martin Court also instructed that

The appropriate test for awarding fees under §

144 {c} should recognize the desire to deter
removals sought for the purpose of prolonging
litigation and impeosing costs on the opposing
party, while not undermining Congress’ basic
decigion to afford defendants a right to remove as
a general matter, when the statutory criteria are
satisfied.

Id. A district court should award the plaintiff his or her
attorneys’ fees “if, at the time the defendant filed his notice
in federal court, clearly established law demonstrated that he
had no basis for removal . . . By contrastz, if clearls
established law did not foreclose a defendant’s basis for

“

removal, then a district court should not award attorneys fees.

Lott v. Pfizer, Inc., No. 06-33722007, WL 1804281, *3 {(7ch Cir.

In this case, CAFA affords MFH a right to a federal
forum provided certain reqguirsments are met. As already

nd aggregate number of proposed

f

cussed, the minimal diversity

i

ja B

15

rhan 100 regquirsments are satisfied. Even
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though the Court £finds that MFH does not satisfy the legal
certainty standard, that deces not mean that MFH lacked an

cbjectively reasonable basis for removing the acticon to faderal

at the amount in controversy excseds

3

court. MFH is cenvinced t

[
{
¥

$5 million and theoretically, the damages for this type of class
action could very well exceed $5 million. The Court therefore
finds that MFH had an objectively reasonable basis for removing
che action, despits the fact that MFH did not ulcimately carry
its burden of establishing the amount in controversy with legal
certainty. In addition, there are no unusual circumstances that
would warrant an award of attorneys’ fees and costs.
Accordingly, the Court finds that Plaintiff is not enticled to
her remcoval related expenses and recommends that the discrict
court deny Plaintiff’s reguest for fees and costs incurred in

rhis casse.

h

securing remand o
B. Stav

In light of the fact that the Cocurt is recommending
remand, it is unnecessary to address the Stay Motion. The Court
accordingly DENIES Defendantcs’ Stay Motion as moct.

CONCLUSION

Based con the foregoing, this Court FINDS that MFH
failed to prove with legal certainty that the amount in
controversy exceeds $5 millicen. This Court accordingly

RECOMMENDS that Plaintiff Yvonne Ortiz’s Motion for rRemand, filed

#y.
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July 12, 2007, be GRANTED IN PART AND DENIED IN PART. The Court
recommends thart the district court GRANT Plaintifi’'s regquest Lo
remand the instant case to the First Circuit Court and DENY
Plaintiff’s regquest for fees and costs.

The Court alsc DENIES Defendant Menu Foods Holdings,

Inc.'s Motion te Stay All Proceedings, fiiled June 15, 20607, as

IT IS $O FOUND AND RECOMMENDED AND SC ORDERED.

DATED: Honolulu, Hawai‘i, August 21, 20607.

/s/ lLeslie E. Kobavashi
Leslis E. Kobavashi
United States Magistrate Judgs

ORTIZ V. MENU FOODS, INC., ET AL., CV 07-00323 DAE-LEK; FINDINGS
AND RECOMMENDATION TO GRANT IN PART AND DENY IN PART PLAINTIFF'S
MOTION FOR REMAND AND ORDER DENYING DEFENDANTS’ MOTION TO STAY AS
MOCT
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