G. et al v. State of Hawaii, Department of Education et al

UNITED STATES DISTRICT COURT

DISTRICT OF HAWAI

HOWARD G., INDIVIDUALLY AND CIV. NO. 11-00523 DKW-KSC
ON BEHALF OF HIS MINOR CHILD, |CIV. NO. 13-00029 DKW-KSC
JOSHUA G.; AND JOSHUA G.,

Plaintiffs,
ORDER GRANTING PLAINTIFF'S
VS. MOTION FOR JUDGMENT
GRANTING REIMBURSEMENT
STATE OF HAWAII, DEPARTMENT | OF PRIVATE TUITION

OF EDUCATION, KATHRYN
MATAYOSHI, IN HER OFFICIAL
CAPACITY AS ACTING
SUPERINTENDENT OF THE HAWAII
PUBLIC SCHOOLS,

Defendants.

BACKGROUND

Plaintiff Joshua G. (“Student”) is a nor child with autism receiving special
education and related services pursuarthe Individuals with Disabilities
Education Act of 2004 (“IDEA”), 20 U.S.C. §§ 1408, sed" Student attended

Kamali‘i Elementary School (“DOBchool #1”) for three yearsdeReply in

The IDEA was enacted “[t]o ensutieat all children with disabities have available to them a

free appropriate public education that emphaspesial education and related services designed
to meet their unique needs and prepare therfufther education, employment, and independent
living[.]” 20 U.S.C. 8§ 1400(d)(1)(A). As aoadition of federal financial assistance under the
IDEA, states must provide sueln education to dis¢éed children residingh the state who are
between the ages of 3 and 21, usive. 20 U.S.C. § 1412(a)(1)(A).
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Supp. of Mot. for Relief Pending Appeéx. B [FOF/COL & Decision (Aug. 15,
2011)] at 12, Dkt. No. 49-2 [hereinaftaug. 15, 2011 Admin. Decision]) until
Parents removed him in early October 208&eMot. for J. Granting
Reimbursement, Ex. A [FOF/COL & Deasi (Sept. 21, 2010)] at 3 (FOF 3), Dkt.
No. 93-1 [hereinafter Sept. 21, 2010 AdniDecision] (Student’s last day was “on
or about” October 12, 2009); Mot. for R# Pending Appeal, Ex. C [FOF/COL &
Decision (Sept. 10, 2010)] at 7 (FOF 33),tD%o. 46-7 [hereinafter Sept. 10, 2010
Admin. Decision] (“Student last attendddOE School #1] on October 2, 2009.”)).
Parents removed Student because thelye\osd that Student was not learning and
Student was losing the skills Student previously learned.” Sept. 21, 2010 Admin.
Decision at 3 (FOF 3), Dkt. No. 93-1. Thegtead began “workjg] with Student
at home” until “February or March 2010,” wh they “procured [private] services”
for him. Sept. 21, 2010 Admin. Decision at 3 (FOFs 4, 5), Dkt. No. 93-1.
Specifically, in March 2010, the privately-owned Center for Autism and
Related Disorders (“CARD”) conducted an informal assessment of Student and
developed a curriculum for him that svandividualized for Student’s specific
needs.” Aug. 15, 2011 Admin. Decisiah7, 8-9 (FOFs 44, 48), Dkt. No. 49-2
(noting that the CARD Regional Directtdeveloped a program specifically for
Student”); Sept. 10, 2010 Admin. Decision at 7 (FOFs 35, 36), Dkt. No. g&e7;

alsoSept. 21, 2010 Admin. Decision at 6 (FO&), Dkt. No. 93-1 (referring to this



as “Student’s Private Home Program”). tAat time, “there was no affiliate of
CARD in Maui” so Parents formed ism Management Services a/k/a Maui
Autism Center (“AMS”) “as a facility taccommodate other children on the
Autism Spectrum to implem&&ARD methodology.” Rdp at 8, Dkt. No. 110
(citing Denise G. Decl. 11 3, 6, 7, DNo. 110-1) (explaining that “CARD
provided consultation and assistance iplementing services for children on the
Autism Spectrum” enrolled at AMS)3eeAug. 15, 2011 Admin. Decision at 8
(FOF 47), Dkt. No. 49-2 (“AMS is the subcontractor of Student’'s CARD
services.”). Student “receive[d] his B services on the [St. Theresa School]
private school campus” beginning in March 2010. Kuwabe Decl., Ex. D
[FOF/COL & Decision (Aug. 3, 2011)] at 1, 3 (FOF 3), Dkt. No. 108-5
[hereinafter Aug. 3, 2011 Admin. Deasi] (explaining that “CARD has a contract
with [AMS] to provide [applied behavioranalysis] services” in Hawaii); Kuwabe
Decl., Ex. B [Remanded Deston Subsequent to [Ju@8, 2012 Order] (Dec. 20,
2012)] at 1, 4 (FOF 2), Dkt. No. 1@Bfhereinafter Dec. 20, 2012 Admin.
Decision] (“Student began his CARD pragn in March 2010 . . . . and received
his CARD services on the [St. Tlesa School] private school campusch);Sept.
21, 2010 Admin. Decision at 3 (FOF 5), 6 (FOF 36), Dkt. No. 93-1 (stating that

Student’s private curriculum was provided the home and community settings”).



Student’s most recent Individualized Education Program (“IE&}he time
of his removal from public school waswidoped by DOE School #1 on September
14, 2009. SeeSept. 10, 2010 Admin. Decision4t5 (FOFs 10-15), Dkt. No. 46-
7. Parents challenged the Septenizer2009 IEP in a January 28, 2010 Due
Process ComplaintSeeAug. 15, 2011 Admin. Decision 4@, Dkt. No. 49-2. In
late March 2010, duringl@earing on Parents’ January 28, 2010 Due Process
Complaint, Defendant Department of Education (“DOE”) informed the parties that
Student’s new IEP would lsiue on April 7, 2010SeeSept. 21, 2010 Admin.
Decision at 3 (FOF 9), Dkt. No. 93-DOE School #1 subsequently developed a
new IEP for Student during an April 6, BDmeeting (the “Apt 6, 2010 IEP").
The April 6, 2010 IEP was prepared mout Parents and without the “data from
Student’s Private Home Program abouwtd&nt’s current levels of performance
and function.” Sept. 21, 2010 AdmineBision at 5-6 (FOFs 27-30, 33), 10, Dkt.
No. 93-1 (some formatting altered). Asesult, Parents challenged the April 6,
2010 IEP in an Impartial Hearing RequestMay 6, 2010 (the “May 6, 2010 Due
Process Complaint”)SeeSept. 21, 2010 Admin. Decasi at 1, Dkt. No. 93-1.

While their challenges to the Septeen 14, 2009 IEP and the April 6, 2010

IEP were pending, Pants moved residences, whieffiectively moved Student out

An IEP is “a written statement for each child watldlisability that is developed, reviewed, and
revised in accordance withc®n 1414(d) of [the IDEA” 20 U.S.C. § 1401(14).
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of the public school district for DOE Scha#l, and placed him into the district for
DOE School #2.SeeAug. 15, 2011 Admin. Decision at 3 (FOF 5), Dkt. No. 49-2.
“DOE School #2 was not able to implement Student’s IEP,” however, resulting in
Student’s attendance at DOE Schoold#8ing the Summer 2010 Extended School
Year (“ESY”). Aug. 15, 2011 Admin. &ision at 3 (FOF 5), Dkt. No. 49-2. A
CARD representative began working direatlith Student on June 30, 2010. Sept.
10, 2010 Admin. Decision at 7 (FKXB7), Dkt. No. 46-7.

Stating that they “were not satisfied with Student’s DOE program,” Parents
withdrew Student from DOE Scho#B on September 2010 and never re-
enrolled him thereSeeAug. 15, 2011 Admin. Decision at 3 (FOFs 6, 8-10, 12),
Dkt. No. 49-2 (explaining that at the beginning of the 2010-11 school year on or
about August 1, 2010, “Student contidue attend the special education . . .
program at DOE School #3,” but Studentsull and [did] not . . . attend[] school”
from “August 24, 2010 to and includirgeptember 7, 2010”). The CARD
regional director began working withustent in November 2010. Aug. 3, 2011
Admin. Decision at 3 (FOF 4), Dkt. N&08-5. Student begaattending AMS five
days a week in early or mid-April 2015eeAug. 15, 2011 Admin. Decision at 10
(FOFs 51-52), Dkt. No. 49-but cf.Aug. 3, 2011 Admin. Decision at 4 (FOF 14),
Dkt. No. 108-5 (“From March 2010 téeebruary 2011, Student was the only

student at AMS.").



Administrative Hearing®fficer (“AHO”) RichardA. Young held a two-day
evidentiary hearing on the January 2810 Due Process Complaint in early
August, 2010. In his September P010 written decision on the matter, AHO
Young concluded that multipissues with respect to the September 14, 2009 IEP
resulted in a denial of free appropriateblic education (“FAPE”) to Student,
noted that the “CARD program was gopaopriate placement” for Student, and
declared Parents to be the “pading party” in the matterSeeSept. 10, 2010
Admin. Decision at 16—18, Dkt. Nd6-7. Based on these findings, AHO Young
“awarded reimbursementrfany educational and rééal expenses incurred from
[Student’s October 2009 removal frdD©E School #1], through the end of 2010
summer ESY,” and concludghat Parents were “entitled to compensatory
education, including any expses related to Student’s placement in the CARD
program through the end of 2010 summer ESY.” Sept. 10, 2010 Admin. Decision
at 18, Dkt. No. 46-7.

AHO Haunani H. Alm conducted a foahhearing on the May 6, 2010 Due
Process Complaint on August 17, 20BkeSept. 21, 2010 Admin. Decision at 2—

3, Dkt. No. 93-1. In a written dexion filed on September 21, 2010, AHO Alm

3Under the IDEA, Free Appropriate Public Edtion means special education and related
services that: (a) have begrovided at public expense, ungeiblic supervision and direction,
and without charge; (b) meetetistandards of the &e educational agey; (c) include an
appropriate preschool, elementaihool, or secondary schoaugation in the State involved;
and (d) are provided in conformity with thedividualized educabin program. 20 U.S.C.

§ 1401(9); 34 C.F.R. 8 300.1Maw. Admin. R. § 8-60-2.
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concluded that Student’s April 6, 2010AEMpeded Student’s right to a FAPE

under the IDEA Sept. 21, 2010 Admin. Decision at 12—-13, Dkt. No. 93-1.

Accordingly, AHO Alm ordered the DOt “reimburse Parents for Student’s

educational and relatedenses, upon presentation of proper documentation of

educational and related expes, from April 6, 2010 tand including the time that

an appropriate IEP is dewgled for Student with pareparticipation.” Sept. 21,

2010 Admin. Decision at 12—-13, Dkt. N@B-1. AHO Alm’s decision regarding

the April 6, 2010 IEP also states, ineneant part, that “the Private Home

Program,” which “Parents procured . . . on or about March 2010,” is “appropriate

for Student.” Sept. 21, 2010 Admin. Decision at 6 (FOF 36), 12, Dkt. No.*93-1.
Student’s father contacted DOE Sch#8lon September 27, 2010 to request

a meeting to develop a new IEP for StudedgeAug. 15, 2011 Admin. Decision

at 4 (FOF 15), Dkt. No. 49-2. The maxwgito replace the April 6, 2010 IEP, which

eventually took place on November 4, 20@6¢urred at DOE School #1, and the

resulting IEP identified Student’s “CumneSchool” as DOE School #1 despite the

fact that Student no longer livea that public school districtSeeAdmin. R.,

Ex. 3 [Nov. 4, 2010 IEP], Dkt. No. 17-Dissatisfied with the November 4, 2010

IEP, Parents filed another complaint and request fpaitral due process hearing

“The DOE sent Parents a lettited October 14, 2010, statingtthdditional documents would
be needed in order to “assist[] [Parentspbycessing th[e] reimbursement[s]” ordered by AHO
Young on September 10, 2010 and AHO Alm on September 21, 2010. Kuwabe Decl., Ex. F
[DOE Reimbursement Letter (Oct. 14, 2010)], Dkt. No. 108-7.
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on November 17, 20105eeKuwabe Decl., Ex. A [Novl7, 2010 Compl.] at 5-6,
Dkt. No. 109-1. In the November 12010 Complaint, Parents prayed for an
award of “reimbursement . . . for angluieational and relatlkexpenses incurred
from the date of the IEP until the start of the 2011-2012 school year; student is in a
private CARD program,” and they asked trearings officer to “enter such other
and appropriate relief deemed just avegessary by this court.” Nov. 17, 2010
Compl. at 5-6, Dkt. No. 109-1. Follang an evidentiary hearing on the
November 17, 2010 CompldjrAHO Young issued his decision on August 3,
2011, recommending dismissal and findingtttjb]ased upon the testimonies of
Father and the CARD regional director, the CARD program is an appropriate
placement for Student where he is ablentike meaningfulducational gains.”
Aug. 3, 2011 Admin. Decision at 17, Dkt. No. 108-5.

Parents initiated the instant lavts—appealing AHO Young’'s August 3,
2011 Administrative Decision (Dkt. No. 108-f) this District Court—on August
25, 2011. Compl., Dkt. No. 1. InJaine 29, 2012 Order Affirming in Part,
Vacating in Part and Remanding in Part the Decision of the Administrative
Hearings Officer (“June 29, 2012 Order”), Judge Ezra determined “that the
evidence failed to demonstrate that {November 4, 2010] IEP would provide
one-to-one instruction’ral “expressly remanded for the hearing officer to

determine whether [the Studgrequired it.” June 22012 Order at 30, Dkt. No.



27 (stating that “a determination on réarsement” was “premature” in light of
the remanded question). AHO Youngcited the single issue presented on
remand without an evidentiary hearing, fingliand concluding that “the November
4, 2010 IEP was not substantively adequateddress Student’s needs and provide
Student the opportunity to achieve mewyfiul educational gains, and denied
Student a FAPE.” Dec. 20, 2012 Admin. Decision at 3, 12, Dkt. No. 108-3. Based
upon this denial of FAPE, and becatise August 3, 2011 Admin. Decision found
that the CARD program “is an appropriate placement for Student where he is able
to make meaningful educational gaihnAHO Young “recommendeéthat [Parents]
be granted reimbursement for the sast Student’s private program from
November 4, 2010 through the annual revaate of November 4, 2011.” Dec.
20, 2012 Admin. Decision at 4 (FOF, 2)1-12, Dkt. No. 108-3. The DOE
appealed the December 20, 2012 Adstiative Decision to this Court by
initiating a separate lawsubep’t of Educ. v. G.1:13-cv-00029-DKW-KSC, Dkt.
No. 1 (D. Haw. Jan. 17, 20),3vhich was thereafter consolidated with Judge
Ezra’s existing caséjoward G., et al. v. DOE et al1:11-cv-00523-DAE-BMK
(D. Haw. Aug. 25, 2011)SeeEntering Order, Dkt. No. 31.
Following a series of motions inithCourt and an appeal to the Ninth
Circuit Court of Appeals, CA 14-15545 (9@ir. Mar. 24, 2014), this Court issued

a January 29, 2018 Order Affirming Admsiriative Hearings Officer's December



20, 2012 Decision on One-To-One Servjdasding a Deprivation of FAPE, and
Denying Without Prejudice Remedy Requested in Plaintiffs’ Remand
Memorandum.SeeJan. 29, 2018 Order at 811, Dkt. No.’8@fter the Court
denied Parents’ February 25, 2018tMao for Reconsideration (Dkt. No. 90),
Parents filed the instant “Request for Judgment Granting Reimbursement of
Private Tuition” on February 27, 2018KDNo. 93), in which they seek
“Reimbursement for J.G.’s Private Placemi@etroactive to 09/21/10[.]” Mot. for
J. Granting Reimbursemeat 16, Dkt. No. 93.

For the reasons set forth below, the Motion For Judgment Granting
Reimbursement (Dkt. No. 93) is GRANTED.

DISCUSSION

l. Leqgal Framework for Remedies Under the IDEA

Courts have discretion on how to d¢rappropriate relief for a denial of

FAPE, 20 U.S.C. 8§ 1415(i))(2)(C)(iii), which must be “dp®d to ensure that the

®In the January 29, 2018 Order, this Court explathatl Parents had neither “detail[ed] the basis
for” their request for reimburseme“for 25 months and 10 days private placement plus the
legal rate of interestom February 1, 2012 to March 11, 201@an. 29, 2018 Order at 17

(citing Mem. on Remand Issues as Per Order oatC3, Dkt. No. 86)), nor had they specifically
requested such reimbursement in their November 17, 2010 Complaint (Jan. 29, 2018 Order at 17
(citing Nov. 2010 Compl. at 4-5, Dkt. No. 15-1;a05.C. § 1415(f)(3)(B)). Accordingly, this
Court limited its order of reimbursement to tieest of Student’'s AMS program from November
4, 2010 through the start of the ESY 2011-12 school year.” Jan. 29, 2018 at 18, Dkt. No. 89
(citing Dec. 20, 2012 Admin. Decision at 11, Dkb.NLO8-3) (specifying that the Court declined
to “make any determination with respect tormeursement of AMS costs from February 1, 2012
through March 11, 2014, or with respéatany other relief that Parents may seek, without a full
record,” and inviting Parents to “submit sucreguest seeking fees aoalsts within 30 days”).
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student is appropriately educatedhin the meaning of the IDEA Park ex rel.
Park v. Anaheim Union High S¢l64 F.3d 1025, 1033 (9th Cir. 2006).

A. Reimbursement

When a public school fails to providestudent with free access to public
education and a parent establishes that placement at a private school is appropriate,
the IDEA authorizes reimbursementtbé student’s private school expensg&sh.
Comm. of Burlington v. Dep’t of Edud.71 U.S. 359, 370 (1985) (holding that
“appropriate” relief may include “retroaceweimbursement” for parents who “pay
for what they consider to be the appriate placement” rather than accept a
deficient public school IEP}:orest Grove Sch. Dist. v. T,A57 U.S. 230, 246-47
(2009) (citingFlorence Cty. Sch. Dist. Four v. Carférl0 U.S. 7, 15 (1993)3ee
also20 U.S.C. § 1412(a)(10)(C)(ii). Indeed, such reimbursement would represent
“expenses that [the student’s local edtional agency] should have paid all along
and would have borne in the firssiance had it developed a proper IEP.”
Burlington 471 U.S. at 370-71 (citing 34 C.F£300.403(b)(1984)). The IDEA
additionally allows a court to award paremeimbursement of attorney’s fees and
costs if they are the prevailing pargQ U.S.C. 8§ 1415(i)(3)(B)(i), so long as the
fees sought are “reasonablédguirre v. Los Angeles Unified Sch. Djgt61 F.3d
1114, 1117 (9th Cir. 2006). “A preliag party is one who succeed[s] on any

significant issue in litigation which achievesme of the benefit the parties sought

11



in bringing the suit.”Van Duyn ex rel. Van Duyn v. Baker Sch. Dist.5RP F.3d
811, 825 (9th Cir. 2007). If a plaintiff @vails on one but not all claims, such
plaintiff is entitled to all attorneyseks reasonably expended in pursuing the one
claim on which he or she prevaile@abrales v. Cty. of Los Ange)é&x35 F.2d

1050, 1053 (9th Cir. 1991).

In Florence County School District Four v. Cart&10 U.S. 7 (1993), the
Supreme Court set minimum criteria thatsnihe met before parent or guardian
may obtain reimbursement for the unilatgriacement of a child in a private
school during the pendency of review proceedings. Such parents “are entitled to
reimbursement only if a feda court” reachg two conclusions: “(1) that the
public placement violated the IDEA, and (Bat the private school placement was
proper under the [IDEA]."Cty. of San Diego v. Cal. Special Educ. Hr'g Offiga
F.3d 1458, 1466 (9t€ir. 1996) (citingCarter, 510 U.S. at 15). If these two
minimum criteria are satisfied, “the distrimburt then must exercise its ‘broad
discretion’ and weigh ‘equitde considerations’ to dermine whether, and how
much, reimbursement is appropriat€C’B. ex rel. Baquezo v. Garden Grove
Unified Sch. Dist.635 F.3d 1155, 1159 (9th Cir.) (quoti@arter, 510 U.S. at 15—
16), cert. denied565 U.S. 977 (2011). The Ninth Circuit has further explained:

In making this determination, thdistrict court may consider all

relevant equitable factors, includingter alia, notice to the school

district before initiating the alteative placement; #h existence of
other, more suitable placementse tharents’ efforts in securing the

12



alternative placement; and thevéé of cooperation by the school
district.

Anchorage Sch. Dist. v. M,A689 F.3d 1047, 1059 (9th Cir. 2012) (citi”rgrest
Grove Sch. Dist. v. T.A523 F.3d 1078, 1088-89 (9th Cir. 2008¥,d 557 U.S.
230 (2009)).
B. Stay Put
The IDEA also includes a “stay put” provision:
Except as provided in subsection (k)f4)during the pendency of any
proceedings conducted pursuant tes thection, unless the State or
local educational agency and thergrds otherwise agree, the child
shall remain in the then-currerduecational placement of the child, or,
if applying for initial admission ta public school, shall, with the
consent of the parents, be plagedhe public school program until all
such proceedings haween completed.
20 U.S.C. 8§ 1415(j). Although the statittelf does not address reimbursement
for expenses related to such a placentaetNinth Circuit has held that the stay
put provision contained in 20 U.S.C. § 1415(j) requires the school district to fund
the child’s “then-current educationalecement” at a private school, when
applicable, during the pendency of anymaaistrative or judicial proceedings
under the IDEA.Clovis Unified Sch. Dist. v. CaOffice of Admin. Hearing®03
F.2d 635, 641 (9th Cir. 1990) (per curianburther, although the statute similarly

does not define “current educational plaent,” the Ninth Circuit has interpreted

®IDEA subsection (k)(4) concerns a child’s ggaent pending a hearingfficer’s decision.
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the phrase to mean “the placement setfortthe child’s last implemented IEP.”
L.M. v. Capistrano Unified Sch. Dis&56 F.3d 900, 902—-03 (9th Cir. 2009) (citing
Johnson v. Special Educ. Hr'g Offi87 F.3d 1176, 1180 (9th Cir. 2002);
Thomas v. Cincinnati Bd. of Edu®18 F.2d 618, 625 (6th Cir. 199Mrinker v.
Colonial Sch. Dist.78 F.3d 869, 867 (3d Cit996)). Additionally, an
administrative or judicial determinationade after the placement “confirm[ing]
that the parental placement is appragai will “constitute an agreement by the
State to the change of placement’ {sat] the placement becomes the ‘current
educational placement’ for the purpssof the stay put provisionK.D. ex rel.
C.L. v. Dept. of Educ665 F.3d 1110, 1118 (9th Cir. 2011) (quotidigvis 903
F.2d at 641).

Il. The Proper Remedy is Reimbuisement for Student’s Private
Educational Expenses Retroatve to September 14, 2009

A. Parents Have Satisfied the Mininum Criteria for Reimbursement
Here, Parents have satisfied the first criterion set foridrence County
School District Four v. Carter510 U.S. 7 (1993), because there have been
multiple determinations that Student'sieaus 2009 and 2010 IEPs denied Student
a FAPE. E.g, Sept. 10, 2010 Admin. Decisiah 17-18, Dkt. No. 46-7 (finding
and concluding both that “[tlhe DOE'sili&re to provide Student access to [his]
general education [peers as was specifidgtie IEP] was a ntarial failure to

implement Student’s Septé@r 14, 2009 IEP and resulteda denial of FAPE,”
14



and that “[tlhe DOE is in violation dlAR Section 8-56-37(a)(1)” because “the
contracted private service provider was allowed to communicate with parents

to the extent that parents were abl&tow Student’s abilities and deficits so that
they could provide meaningful participani at the IEP meeting . . . , which resulted
in a denial of FAPE”); Sept. 21, 2010 Admin. Decision at 10-12, Dkt. No. 93-1
(concluding that “Student’s right to a IPk was . . . impeded¥hen the DOE “did
not properly inform Parents of the A, 2010 IEP meeting,” which meant that
“Parents were not able to attend theating and provide requested data regarding
Student’s current levels of functioningt communicate “their concerns for
Student’s education” althougBtudent had not been the [public] school setting
for five months” by that time); Aug. 12011 Admin. Decision at 16, Dkt. No. 49-
2 (finding that “Student was denied alF&” because “Father’s requests to conduct
an |EP for student [in Fall 2010] werenthrted when Father received incorrect
information from the [special educati teacher] regarding conducting an IEP
meeting for Student” and “Parents were never provided with the correct
information about holding an IEP ntew for Student”); Dec. 20, 2012 Admin.
Decision at 11-12, Dkt. No. 108-3 (findiagd concluding that “Student required
one-to-one services,” so “[i]n light oidge Ezra’s finding that the November 4,
2010 IEP did not offer one-to-one services, the November 4, 2010 IEP was not

substantively adequate to address Student’s needs and provide Student the

15



opportunity to achieve meaningful edional gains, and denied Student a
FAPE"), aff'd Jan. 29, 2018 Order at 14-17, Dkt. No. 89 (citations omitted).
Furthermore, Parents meet the@®t criterion—the specialized curriculum
developed by CARD and ipately implemented via AMS was “proper under the
[IDEA].” Carter, 510 U.S. at 15. Although the DOE attempts to refute the
propriety of placement at AMS for Stutteby arguing that AMS was determined
by AHO Young not to be an appropriate pla@nt in at least one separate case
involving a different child (Opp’n at 8—@kt. No. 108), such an argument makes
little sense for two reasons. First, gvé&HO presented with the question has
consistently concluded thttis CARD/AMS program was “appropriate” for
Studens individual needsE.g, Sept. 10, 2010 Admin. Decision at 17
(concluding, “[b]Jased upon the testimes of parents and the CARD
representative,” that “the CARD prograsnan appropriate placement for Student
where he is able to make meaningddlicational gains™)Sept. 21, 2010 Admin.
Decision at 3 (FOF 5), 11, Dkt. No. 93finding that “the Private Home Program”
Parents “procured . . . f@tudent” “[ijn February oMarch 2010” “is appropriate
for Student”); Aug. 3, 2011 Admin. Dexion at 1, 3 (FOF 3), 17, Dkt. No. 108-5
(concluding, “[b]ased upon the testimonad-ather and the CARD regional
director,” that “the CARD program is appropriate placemefar Student where

he is able to make meaningful edtiocaal gains,” and noting that “Student

16



receives his CARD services on the [Bieresa School] private school campus”);
Aug. 15, 2011 Admin. Decision at 7 (FOFs 43, 44), 10 (FOF 51), 16, Dkt. No. 49-
2 (explaining that “the AMS program” wshere Student “receives services . . .
based on [his] individual CARD dewsded program,” and “find[ing] by a
preponderance of the credible evidence 8tatlent's AMS program is appropriate
for Student’s individual needs and igrgeimplemented with fidelity”); Dec. 20,
2012 Admin. Decision at 1, 4 (FOF 2), 6 (FOF 12), 11, Dkt. No. 108-3 (affirming
the appropriateness finding made ie #hug. 3, 2011 Admin. Decision). And
second, what might be an appropripkgcement for one child would not
necessarily be appropriate for anoth8ee generall.B., 635 F.3d at 1159-60
(“To qualify for reimbursement undéne IDEA, parents . . . . need only
demonstrate that the placemenbvides educational instructi@pecially designed
to meet the unique needsa handicapped child, suppattey such services as are
necessary to perntite childto benefit from instruwon.” (emphasis altered))
(quotingFrank G. v. Bd. of Educ459 F.3d 356, 365 (2d Cir. 20069am K. ex

rel. Diane C. v. Dep’t of Educ2013 WL 638603, *13 (D. Haw. Feb. 13, 2013)
(noting that in the context of deterrmg whether “[a] private placement is
appropriate,” “[tlheterm ‘unique educational negds broadly construed to

include the ‘academic, and vocational n€eaf a [particular] student”) (quoting

Seattle Sch. Dist. v. B,82 F.3d 1493, 1500 (9th Cit996)). Moreover, the

17



record before the Court supports rding that Student achieved measurable
progress as a result of his privatejividualized, CARD/AMS curriculume(.g,

Sept. 10, 2010 Admin. Decision at 8 (FOFs 42, 45), Dkt. No. 46-7; Sept. 21, 2010
Admin. Decision at 7 (FOFs 42, 43), Dio. 93-1; Aug. 3, 2011 Admin. Decision

at 3 (FOF 8), 4 (FOF 10), 17, Dkt. Nt08-5; Aug. 15, 2011 Admin. Decision at

10 (FOFs 53-55), Dkt. No. 49-2; Dec. 20, 2012 Admin. Decision at 5 (FOFs 7, 9),
Dkt. No. 108-3), which also demnstrates its appropriatenesseg, e.g.Sam K,

2013 WL 638603 at *13 (noting that the student’s “actual progress in several
education areas . . . demonstrates ttmatAHO correctly concluded that [the

private placement] was apropriate placement”) (citinG.B, 635 F.3d at 1158—

60 (affirming full reimbursement award foost of private placement, deemed to

be “appropriate,” in part because thedsnt “showed ‘significant growth’ in many
learning areas and in social developmentijon Sch. Dist. v. Smiti5 F.3d

1519, 1526-27 (9th Cir. 1994) (affirming rdanrsement for private placement that
was “appropriate” because it provideddividually designed” instruction and
counseling to the specific child in questjavhose “educational benefit” from the
placement “was demonstrated by [thddk] significant progress in language

skills, and increased cooperatiamdanteraction with peers”)).

Accordingly, both minimum criteria areasily met for reimbursement here.
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B. The Equities Also FavorGranting Reimbursement

In exercising its discretion to shatbe appropriate rendy in this matter,
see C.B.635 F.3d at 1159 (citinGarter, 510 U.S. at 15-16), the Court also
concludes that equitable considtions favor reimbursemesge Anchorages89
F.3d at 1059 (citingrorest Grove 523 F.3d at 1088—89). That is, “[t{]he conduct
of both parties must be reviewed tdetenine whether relief is appropriate.”
Parents of Student W. v. Puyallup Sch. Dist., N813.3d 1489, 1496 (9th Cir.
1994) (internal citations omitted). Andrieethe AHOs havéound that the DOE
failed on numerous occasions to communiedath Parents sufficiently in order to
allow Parents to participate the IEP formulation processeSee, e.g.Sept. 10,
2010 Admin. Decision at 11, 14, 18, DNo. 46-7 (finding a denial of FAPE
where, among other things, Parents werable to fully participate in the
development of the September 14, 200B lkecause “the principal told the
paraprofessionals not to talk with par€ and told Parents that their data
“belonged to the school,” and where the B@ad failed to implement Student’s
September 14, 2009 IEP, which provided that “Studenttavas with the general
education class” for a variety of activitiggt “for 7 weeks Student had not left”
the special education classroom and Waot allowed to go to the general
education classroom”); Sept. 21, 2010 Adniecision at 10-11, Dkt. No. 93-1

(concluding that “Student’s right @ FAPE was impeded” by the DOE’s
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“untimely, paltry efforts to notify Parents of the April 6, 2010 IEP meeting” failed
to “ensure that Parents [would] be papants at the meeting,” which had impeded
Parents’ ability to provide requested deggarding Student’s current levels of
functioning and otherwise participatetire IEP formulation process (footnote
omitted)); Aug. 15, 2011 Admin. Decisi@t 15-16, Dkt. No. 49-2 (describing a
“loss of educational opportunity” for &dent when the DOE failed to “make a
FAPE available to Student[] until six andhalf months after” Father requested an
IEP meeting, where, although the DOBaol “was clearly aware that Student
continued to be eligible fa FAPE and that Father wisderested in scheduling an
IEP meeting,” Father’s efforts to do s®re “thwarted when [he] received
incorrect information” fronthe special education teaclaand was “never provided
with the correct information”). Parenthowever, acted reasably in securing a
private placement in order to ensurattBtudent would progress academically
during the pendency of proceeding®ee Anchorage School Djg89 F.3d at

1059 (holding that parents acted reasonabfjnohing private tutoring services for
their son);C.B, 635 F.3d at 1160 (affirming district court decision that gave great
weight to the fact that student receiggnificant educational benefits in private

placement).

"Moreover, the DOE had sufficient notice tiatident was being educated pursuant to the
CARD curriculum in a non-public school environme@ompare, e.gAug. 15, 2011 Admin.
Decision at 6—7 (FOFs 34, 36—38), Dkt. No. 49-2 (stpthat Parents reca letters from DOE
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C. Specific Reimbursement Awarded

In their briefing on the instant matter, Parents represented that they have

already received the followingimbursement payments from DOE:

Date Received Amount Received

Time Period Represented |

03/11/2011 $56,249.64 11/04/2010 — 02/2011
03/23/2011 $14,062.41 03/2011
04/26/2011 $14,062.41 04/2011
05/31/2011 $14,062.41 05/2011
06/22/2011 $14,062.41 06/2011
08/11/2011 $14,062.41 07/2011
09/23/2011 $42,187.23 08/20310/2011
12/05/2011 $14,062.41 11/2011
12/21/2011 $14,062.41 12/2011
01/24/2012 $14,062.41 01/2012
04/23/2014 $10,044.58 03/11/2014 — 03/31/201
05/22/2014 $14,062.41 04/2014
06/16/2014 $14,062.41 05/2014

Mot. for J. Granting Reimbursement ¥, 28, Dkt. No. 93 (citing Howard G.
Decl. 11 6, 9, Dkt. No. 75-1). Basedmpresentations made at the April 5, 2018

hearing, the Court infers that Parentsédalso been reimbursed for much of the

School #3 in November 2010 acknowledging that Studadtnot been enrolled in public school
since early September 201@)th Dep’t of Educ. v. Z.Y. ex rel. R.2013 WL 6210637, *16-17
(D. Haw. Nov. 27, 2013) (remanding for furth@nsideration of “whether Student’s private
placement was appropriate” where the AHO’s deaisvas “not sufficiently thorough or careful
to warrant more than minimal deference,’part because the AHO “did not make an express
finding as to whether [p]arents provided adequiatitce to the DOE before removing [s]tudent
from the [public] [s]chool for reimbursemeptirposes”) (citing 20 C.F.R. § 300.148(d)(1)(i)—
(i))); see als®OE Reimbursement Letter (Oct. 14, 2010), Dkt. No. 108-7; Mot. for J. Granting
Reimbursement § 13, Dkt. No. 93 (noting tRatents received payment from the DOE of
$56,249.64 on March 11, 2011, which represented reimbursement for Student’s private
educational expenses during the time periothfNovember 4, 2010 to February 2011 (citing
Howard G. Decl. at § 6, Dkt. No. 75-1)).
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time subsequent to May 201€&f. Fusco Decl., Ex. A [MS Invoices], Dkt. No.
95 at 5-56 (describing costs of “services rendered” from 02/2012 through
03/10/2014 and seeking reimbursement for those costs).

Notwithstanding the fact that Parsfiitave limited their reimbursement
request to the date of AHO ils decision on September 21, 20&0y( Mot. for J.
Granting Reimbursement at 18-20, Dkt..[98 (arguing that the Sept. 21, 2010
Admin. Decision effectively triggered thstay put” rule and requesting “an award
for reimbursement of private tuitionoim 9/21/2010 through the present plus
interest with a credit for payments made[[iyOE, payable to Plaintiffs within 30
days of the Judgement”)), howevBgrents are entitled to retroactive
reimbursement for the costs of Studeprvate education dating back to the
denial of FAPE related to Student’'sggember 14, 2009 IEP, wdh led Parents to
remove Student from public school in early October 20®8e, e.g.Sept. 10,

2010 Admin. Decision at 7 (FOF 33), 17-18, Dkt. No. 46-7 (concluding that the
DOE'’s failure to allow Parestto fully participate in t@ creation of the Sept. 14,
2009 IEP and the DOE's “failure toguride Student access to the general
education classroom,” thereby failibgimplement the Sept. 14, 2009 IEP,
“resulted in a denial of FAPE”; findintdpat “Student last attended the [DOE]
school on October 2, 2009”; concluding tRarents are “the prevailing party in

this matter”; and awarding Parents “réumsement for any edational and related
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expenses incurred from . . . OctoBe2009 through the end of 2010 summer
ESY” “including any expeses related to Studenptacement in the CARD
program”). Accordingly, tis Court awards to Parermesimbursement for any costs
or expenses related to Student’s prevatlucation retroackvto the deficient
September 14, 2009 IEP, upon their docuntentaf such costs or expensesq,
AMS Invoices, Dkt. No. 95 at 5-56), but claeg that DOE is to be credited for all
payments it has already made to Pardraswould otherwise be captured under
this Judgmentsee, e.g.Howard G. Decl. 1 6, 9, Dkt. No. 75-1).

1. The Court Need Not Reach the Issue of “Stay Put”

In light of the above conclusionahParents are entitled to reimbursement
for Student’s private educational costsaactive to September 14, 2009, the Court
need not address Parents’ alternatiem for reimbursement under the IDEA’s
“stay put” provision, 20 U.S.C. § 1415(jLf., e.g, Ashland Sch. Dist. v. Parents
of Student E.H.587 F.3d 1175, 1186 (9th Cir. 20Q@ffirming decision to deny
reimbursement under 20 U.S.C. 8§ 1415(i))(2)46d subsequently addressing the

reimbursement requeshder 20 U.S.C. § 1415(jj).

®#The Court notes that during the April 5, 2018 ivegin this matter, which was consolidated
with a hearing in the related cadeG. v. State of Hawaii, Dep’t of Edué:17-cv-00503-DKW-
KSC (D. Haw. Oct. 10, 2017), the DOE expresslsead that AMS is the stay put placement
based on the last implemented IEP in February 2016.
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CONCLUSION

For the foregoing reasons, the Court hereby GRANTS Plaintiffs’ Motion for
Judgment Granting Reimbursement of Private Tuition (Dkt. No. 93).
IT IS SO ORDERED.

DATED: May 17, 2018 at Honolulu, Hawai'i

DerricK K. Watson
United States District Judge
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Howard G., Individually And On Belaf His Minor Child, Joshua G.; And
Joshua G. v. State Of Hawaii, Departm@ftEducation, Kathryn Matayoshi, In
Her Official Capacity As Amg Superintendent Of €iHawaii Public Schools,
CIV. NO. 11-00523 DKW-KSCORDER GRANTING PLAINTIFF'S

MOTION FOR JUDGMENT GR ANTING REIMBURSEMENT OF
PRIVATE TUITION
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