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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII
HONOLULU DATA ENTRY

PROJECT, LTD. dba HDEP
INTERNATIONAL

Civ. No. 12-000467 BMK

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Plaintiff,

D. BELLO ASSOCIATES,
DOUGLAS W. BELLO, and
JEFFREY A. BATES

Defendants.

)
)
)
)
)
)
VS. )
)
)
)
)
)
)
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This case involves clainend counter-claims rda by Honolulu Data
Entry Project ("HDEP”) and D. Bello Associates (“DBA”), two one-time business
partners, arising from the demise of their twenty-plus year cooperative business
venture to pursue contracts for and provide til&a plant, andtar search and exam
services to the title industry. Despite fact HDEP ad DBA collectively
conducted millions of dollars in anduausiness, the two entities’ business
relationship was largely defined by arabihandshake agreement dating from the
early 1990’s — a conflict in the waiting.

The twelve separate chas and counterclaims generally fall into three
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categories: retrospective, current, and peasive claims. First, HDEP’s principle
claims are retrospective, alleging tifiam 2005 until HDEP’s termination of the
parties’ oral agreement in August of 20DBA effectively failed to perform its
obligations. In connection with this alleyeetrospective breach of contract, HDEP
claims it incurred over $2 million in daages based on the cost of performing
services that otherwise shouiddve been performed by DBA.

Second, both parties assert currdaims. DBA ass#s that pursuant
to the parties’ written commission agreent, notwithstanding the August 2012
termination of the oral agreementween HDEP and DR, HDEP owes DBA
commissions on all then-existing customentracts for the duration of those
contracts. For its part, HDEP contertkat its August 2012 termination of the
parties’ oral agreement ended HDEBIsigation to pay further commissions.
HDEP also alleges that DBA is liabfor defamation and various forms of
contractual interference involving the solititen of existing third-party customers.

Third, DBA asserts prospective afas to a share of HDEP’s future
income from all previously joint, third-py customers for ten years. DBA claims
that HDEP lacks the authty to act unilaterally tonot renew existing joint
third-party contracts, and that DBAmains entitled to continued commissions

based upon its prior work under thatpes’ cooperative arrangement.



The Court held a bench trial dwharch 11, 2014, ttough March 25,
2014. After careful consideration of teeidence, the Court concludes HDEP has
failed to prove its retrospective clainmyolving DBA'’s breach of its contractual
duties. Likewise, DBA has failed to p@vhat it is entitled to a prospective share
of future income from clients with whiaghno longer has any relationship, and for
which DBA provides no ongoing services. tghe claims the Court has classified
as current claims, the Court finds that EH®is required to pay commissions to DBA
as specified in the parties’ 2012 writt€ommission Agreement. As to HDEP’s
current claims, the Court finds thatly HDEP’s claim for breach of
non-competition provisions holds water, and that HDEP has failed to prove either
causation or damages for its remaining claims.

This Court has original jurisdicn pursuant to 28 U.S.C. § 1332(a)(1),
and venue is proper pursuant to 28 U.&@391(a) and (c).Having heard and
weighed all the evidence and testimongganted at trial, having observed the
demeanor of the witnesses and evaldi#teir credibility and candor, having heard
plaintiff's and defense counsel's argents and considered the memoranda
submitted, and pursuant toderal Rules of Civil Proedure 52(a)(1), the Court
makes the following findings of fact amdnclusions of law. Where appropriate,

findings of fact shall operat&s conclusions of lawnd conclusions of law shall



operate as findings of fact.
FACTS

l. Parameters of the Parties’ Early Collaboration

HDEP is a Hawaii based companmygaged in offshore data entry,
including the operation of Datascope, a Manila outsourcing facility that performs
data entry and data procesgiservices to the title inding. DBA is a California
company, which prior to iteelationship with HDEP, performed consulting work
within the title industry. Until 2003, DB had one employee, Douglas W. Bello
(“Bello”) the owner of DBA. Jeffrey Bage(“Bates”), hired in 2003, is currently
the Chief Operating Officer of DBA.

Virendra Nath (“Nath”), the Presideat HDEP, first met Bello in 1991
while Bello was doing consulting workrfanother company that was utilizing
HDEP’s outsourcing services. Sometithat same year, HDEP and DBA entered
into an informal, oral agreement to wddgether to pursue contracts with title
companies to provide dagmtry services for title documents. Under this
agreement, DBA handled prary sales and marketingrovided project setup and
management, billed customers, and pdledi instruction and training to HDEP
employees during occasional trips to HD& Manila facility. HDEP, in turn,

provided the resources necessary to exeantl deliver title services to customers



including equipment, real estate, softwaned a workforce. The distinct roles of
DBA and HDEP were not, howey, set in stone. HDEPsal engaged in marketing
and performed some of the employee tragmat its Manila facility. While each
company maintained its naraed independent control,ah also jointly marketed
their services, along with a third coarnp, under the name “Title Team.”

In the early years of this relationphthe projects undertaken for clients
were typically one-time data entry projeuih defined end dates. These projects
entailed building databases “back plants” for title companies by keying in
historical data. For back plant woiRBA was generally charged with initial
project setup during which DBA would workiti clients to establish the parameters
of the work required and thereafter cesatstruction sets and manuals for HDEP
employees’ data entry work. After wockmmenced, DBA was also charged with
some level of responsibility for qualigontrol and ensuring that the production
fulfilled the client's needs. Becausetbk one-time naturef back plant work,
DBA'’s “project management” duties were sigignificant during project setup, and
limited during actual production through peof completion. At the time that
HDEP and DBA initially joined forceshere were no other companies providing
comparable out-sourcing services for the title industry.

During this initial period of collabaition, there was no standardized



third-party customer contract. Somesnlks had contracts solely with DBA and
others had contracts solely with HDEM either case, the two companies shared
duties as described abovegdaeach received a portion of customer revenues.

Il. The Evolutionof HDEP and DBA'’s Business

Beginning sometime in 1997, thetaee of HDEP/DBA'’s work began
to evolve from discrete, data entry badant work, to the ongoing or “day-forward”
provision of various title services. This waghtailed the daily dry of title data to
update existing title plants, and accessiingnts’ existing electronic title databases
to perform title “searches™mal create title reports regamd property insurability.

As compared to backaht work, day-forward work required a significantly
increased level of ongoing customer interaction and daily oversight or project
management.

As the nature, as well as the volume of the work evolved, so too did the
responsibilities of HDEP and DBA. l#ough HDEP pressured DBA to hire
additional staff, DBA did not do so. Aocrdingly, by default or acquiescence,
HDEP took over much of the daily projeanagement work as well as customer
billing that had previously been handleg DBA. To accomplish these tasks,
HDEP hired additional staff. DBAontinued to take primary, though not

exclusive, responsibility fosales and marketing and paipated in initial project



setup, and some level of ongg client communication.

It was also around this time of shifting to daily work, in 1998, that
HDEP and DBA adopted the practice of emtgrinto joint third-party contracts with
clients, under which botBhBA and HDEP were expressly identified as the
“Contractor.” (Exh. 643, e.g. Contraet8-80.) Unlike back plant work with a
defined project scope andadate, day forward work was typically contracted for
specified terms subject to automatioeeval for successive terms unless the
customer or Contractor acted to prelveatomatic renewal as provided in the
contract.

While these joint customer contracts formally obligated both
companies to the customer and the @aorgr to both companies, they did not
delineate the respective duties of HDER ®BA or specify how either company,
individually, would be compensated. d&Hivision of revenugbetween HDEP and
DBA was controlled solely by agreemebetween the companies themselves.

1.  Revenue Sharing Under the Collaborative Agreement

Under HDEP and DBA's initial oral agement, HDEP would define its
per document price for a particular prdjand DBA would tack on an additional per
document charge. Per docurhpayment varied from cliend client based on the

complexity of the work involved. In 200dather than continuing to calculate a per



document payment for each project, Natiol Bello agreed that DBA’s commissions
for day-forward jobs would come fromstéandard 12-15% markup over HDEP’s
price. (Exhs. 21, 31.)

Compensation to DBA was further foatized in July of 2005, when
the parties signed a written commissagreement to “confirm the following
business relationship” between DBA and HDEP:

1. Existing Commissions. HDEP is currently paying

DBA the commissions specified on Exhibit A for the

existing contracts specified on Exhibit A and will continue

to pay such commissions for the duration of such
contracts, including all renewals.

2. New Contracts. DBAral HDEP will continue to
solicit new contracts,ral HDEP will pay DBA a
commission on new contracts msitually agreed or in
accordance with the scheduatached as Exhibit B.

(Exh. 48.) Additionally, this letter cashed a stipulation that any third party
purchaser of HDEP would be similarly obligated.

In November of the same yearetBuly 2005 agreement was renewed,
with the inclusion of a new section, igh provided that, “[i]f the rates payable
under any existing contract or renewal @nanged, HDEP ardBA will negotiate a
new commission for such contract or relaé” (Exh. 53.) Finally, on January
12,2012, the parties executed a third wriigreement, substantially identical to the

November 2005 agreement, save fouadated “Exhibit A” of then active



third-party contracts on which commissiomere to be paid. (Exh. 190.) These
three written commission agreements agedhly writings defining the relationship
between HDEP and DBA.

Notably, the 2005 and 2012 formalian of commission payments to
DBA paralleled changes within DBA. R0O05, Bello took a leave of absence from
work to undergo cancer treatment. Ugnos successful recovery and return to
work, Bello initiated the first 2005 commission agreement. Thereafter in 2006 and
2007, Bello began to slowly step back frday to day operatiorst DBA and turned
more and more of the operation over to Bates, who he had hired in 2003. Then in
2012, in conjunction with announcing ligmal retirement from DBA, Bello
initiated the 2012 updated commission agredmedhwas Bello’s intention that
Bates would take over DBA’operations. By exeting an updated commission
agreement, Bello sought to ensure DBA would continue to receive the same
income stream.

IV. The End of HDEP and Di8s Collaborative Venture

Beginning in 2006, the steady grondhHDEP/DBA business came to
a halt and revenues declined due to a nurobkactors. The recession and collapse
of the housing market led to a downtun the title industry, and numerous

low-priced outsourcing competitors hadexed the market that HDEP/DBA had



previously solely occupied. Then in 2007, following a trend of title industry
consolidation, HDEP/DBA's largest customBrata Trace, movedll of its business
to its own outsourcing facility. As a rdsof these combined factors, and perhaps
others, from 2005 to 2008, HDEP/DBA reverdexlined by almost 50%. (Exh.
588.)

Although revenues beganrebound from 2009 onward, Nath
expressed dissatisfactiontyHDEP/DBA's performane, and demonstrated a
desire to restructure their business. (ExX32.) Nath apparently blamed much of
their poor performance on DBA'’s marketiagd sales effortsna expressed some
dissatisfaction with errors in some of BB project setups. Nath, however, also
continued to express hope that HDEP B&A could collectively rejuvenate their
business.

This hope eventually evaporatedit a meeting in Kansas City in
March of 2012, Nathanveyed to Bello that their relanship could not continue in
its present form. In April, Nath folloveeup on this conversation with an email to
Bello formally laying out three possible patforward: 1) the two companies simply
go their separate ways; @structure the “compensation to better reflect the
responsibilities” of each party and incemts increased sales; or 3) HDEP could

buy out DBA and merge the tvammpanies. (Exh. 223.)
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Lacking agreement from DBA on any lois proposed paths forward,
on May 17, 2012, HDEP presented DBA wétlproposed separation agreement.
(Exh. 230.) The Separation Agreemerdgwsed terms that would govern the
winding up of the parties’ business relationship, including the payment of
commissions and the disposition of joiointracts, if no new long-term agreement
was reached on or befofeigust 15, 2012. (1d.)DBA, however, refused to
execute the Separation Agreement andew long-term agreeemt was reached by
August 15, 2013. Accordingly, on Augi, 2012, HDEP notified DBA via email
that “it understands the business relatiopslatween HDEP and DBA is at its end.”
(Exh. 240.) Although a unilatal action on the part of HDEP, this August 22,
2012, email served as the formal teratian of HDEP and DBA’s 1991 cooperative
oral agreement to solicit for work atmljointly provide title services.

V. Post-Termination

After HDEP terminated its colberative agreement with DBA, the
future of HDEP/DBA joint customer camaicts and their respective revenue became
an obvious bone of contention.

A. Disposition of Joint Customer Contracts

Upon notice of termination in #gust of 2012, HDEP ceased making

11



commission payments to DBAand began unilaterally excising the non-renewal
clauses in joint customer coatts as they reached the end of their respective terms.
To exercise non-renewal, HDEP sertsting joint customers a notice of
non-renewal within the notification periggecified in their respective customer
contracts. (See e.g. Exh. 642 at4.) HENotice letters informed customers that
HDEP would no longer be entering imew agreements in which both HDEP and
DBA are listed as contractors. The lefteontinued to expressly invite existing
customers to enter in new contracts soleiyn HDEP, or solely with DBA. (Id.)

At the time that HDEP terminatet$ collaborative agreement with
DBA, there were 41 existing stomer contracts. (Exh. 644.) Of this total, 13
have since reached their ergiion date. Of these 13 customers, one acted on its
own accord not to renew its contract, andtaer elected to enter into a replacement
contract with DBA only. HDEP sent the remaining 11 customers notices of
non-renewal. Of the 11 companies tleataived HDEP’s notices of non-renewal, 8
entered into HDEP only contracts, 2 eatkinto DBA only contracts, and 1 opted
not to renew with either company.

Of the 41 contracts in effect artgination, 12 were oral agreements

1 Pursuant to this Court’s Orders of August 20, 2013, and September 20, 2013, Granting
Plaintiff’'s Motion to Deposit Commissions, HDERs been depositing disputed commissions that
may have be owed to DBA on continuing gawts into a Court-hé account pending the
conclusion of this litigation. (Docs. 112, 124.)
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with no expiration dates. HDEP selogiently entered into HDEP only written
contracts with all 12 customers. Of theethtracts in effect at termination, 15
remain in effect in their previous forand one was effecily terminated by the
customer going out of business. Odgl 15 still in effect, 9 are written joint
customer contracts, and the remainingébaal contracts witho expiration dates
that have not been replaced by writteneggnents with either HDEP or DBA.

In sum, of the 41 contracts in efit on August 22, 2012, 3 have been
canceled or have ceased to exidia8e been converted to DBA only written
contracts, 20 have been converted to HRBR written contracts, and 15 continue
as joint HDEP/DBA contracts. Of the$b ongoing contracts, 9 are written with
defined expiration dates and 5 are orahwio defined expiration date or term.
(Exh. 644.)

B. Competition for Customers

In a series of emails betweentGer 16 and 24, 2012, Bello contacted
existing joint customer Old Republigtle (“ORT") regarding DBA picking up

“policy work.”?

In addition, Bello discussed ORT's existing “searching
agreement” with HDEP/DBANd its provisions for non-newal and cancelation in

generalized terms. f&. 405: ORTC002-0011.)

2 ORT had been a joint customer of HDBEBA since September 1, 2007. (Exh. 643 at 516.)
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Shortly after DBA'’s solicitation oORT, on October 29, 2012, HDEP
and DBA entered into a Maation Agreement that providehat neither party would
solicit existing customers during metican. (Exh. 241.) The Mediation
Agreement also provided that HDEP w resume paying commissions to DBA
during the mediation process. (Exh. 24IHDEP made commission payments to
DBA for September, Octobeand November of 2012. The mediation, however,
was unsuccessful and the non-competitiore@gent and agreemt to continue
paying commissions expired on November 30, 2012.

Then in December of 2012, the twompanies entered into a Partial
Settlement Agreement that set terms ahpssible competition for “new business”
with existing customers, while precludj either party from soliciting existing
customers for business predating the termination of the parties’ collaborative
agreement on August 22, 2012. (Exh. 249he Partial Settlement Agreement
defined “new business” as: a) “servicestfperformed for any of the customers in a
new county” after August 22, 2012; or beaching or keying services first begun
for any of the customers in any coyhafter August 22, 2012. _(Id.)

On March 18, 2013, pursuant to aigstomer contract, ORT presented
HDEP/DBA with notice of non-renewal fats existing search agreement, which

was set to expire in Gaber of 2013. (Exh. 405: ORTCO049.) After ORT’s notice
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of non-renewal, Bello, wo had refrained from soliciting business for DBA from
ORT after executing the Migation Agreement andtler Partial Settlement
Agreement, reinitiated contact with BBseeking ORT’s “search” work after
October. (Exh. 405: ORTCO064.) May 29, 2013, ORT provided HDEP/DBA
with notice that it was terminating iitsourcing agreement. (Exh. 405:
ORTC143.) Thereafter ORT elected tongrits title work in house and did not
execute further agreementshveither HDEP or DBA.

After ORT issued its notice of contract termination, on May 30, 2013,
DBA sent a letter entitled ‘ille Team Update,” to approximately twenty existing
joint customers. (Exh. 405 at 54.) Tle#er informed customers that HDEP had
made “an aggressive and susmg push to seize controf the Title Team,” and
notified customers that HDEP had filedtdo dissolve the business. The letter
continued to inform customersaiHDEP cutoff DBA from project
communications and noted that DBA hageh made aware of errors in HDEP's
work. Finally, the letter requested tltaistomers copy DBA on all communication
with HDEP and asked thattfue payment for services beade jointly to HDEP and
DBA.

At the time of HDEP’s termination of its agreement with DBA,

HDEP/DBA was providing services to Kb Dakota Guaranty and Title (“NDGT")
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pursuant to a contract entered intoF@bruary 29, 2012. (Exh. 720.) This
contract included an exclusivity claysehich provided that NDGT would provide
“Contractor” with not less than 50% of aeports” and shall not enter into any
agreement with any third party for the praersof services in North Dakota._ (ld. at
2.) “Reports” are defined in the @aurcing agreement as ownership and
encumbrance reports (“O&E’s”), title commments (“commitments”), and policies
of title insurance (“policies”).

Prior to termination, HDEP/DBAvas performing “O&E,” “abstract,”
and “commitment” work for NDGT, butvas not performing policy work, although
NDGT’s outsourcing agreement contemplateat policy work would eventually be
performed under its HDEP/DBA joint contraand that quantitiesf all work would
slowly increase accordirtg a “ramp up” scheduf®. (Exh. 700.) After HDEP
terminated its oral agreement with DBAd after executing the Parties’ Partial
Settlement Agreement, DBA entered iat®BA only contract with NDGT to
provide “policy” work, while at the sae time continuing to solicit “O&E,”

“abstract,” and “commitment” worknder the HDEP/DBA joint contractt. In

® The precise services to be performed under ND@iitsourcing agreement were in theory to be
specified by placing check marksappropriate boxes in an athment to the agreement titled
“Schedule A.” In actuality, no boxes wezeer checked on Schedule A. (Exh. 720.)
Accordingly, information regarding what servicgsre and were not actually performed comes
solely from testimony at trial

* DBA was able to enter into independent outsag@ontracts with customers because it formed
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addition, DBA performed test “searctork for NDGT with a new outsourcing
partner, but never actuallpitracted to perform search work and was never paid for
search work. As of the tindd trial, the NDGT joint corract was still in effect with

a February 29, 2017 expiratidate. (Exh. 644 at 4.) Due to an array of factors
including internal problems at NDGhd related problems at HDEP meeting timely
completion goals, the volume of work aagkociated revendie®m NDGT has never
risen to the levels specified NDGT’s ramp up schedule.

C. Start of Litigation

On August 16, 2012, HDEP filed itsitial three-count Complaint
against DBA. (Doc. 1.) This Complairi) sought declaratory judgment that
HDEP had the authority not to renew andfterminate thirgsarty contracts, and
had no continuing duties to DBA outsidetbése contracts; 2) alleged a claim for
breach of contract based upon DBA's failtwdully perform its obligations under
the parties’ collaborative agreement; an@lBged a breach of the duty of good
faith and fair dealing.

Shortly thereafter, DBA filed reladecounterclaims against HDEP: 1)
seeking declaratory judgment that thetigarhad formed a partnership or joint

venture; 2) claiming that HDEP had breacledounting duties associated with this

a new partnership with a&rate outsourcing firm sometime in February of 2013.
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joint venture; 3) alleging a breach of fiday duty; 4) asserting a breach of the
implied covenant of good faitand fair dealing; and 5) requesting the judicial
dissolution of the parties’ joint venture. (Doc. 9-1.)

HDEP later filed a Second Amendedr@alaint, which, in addition to
reiterating the claim for declaratory judgmieegarding HDEP'’s right to terminate
or not renew joint contracts, sought ageetory judgment that HDEP and DBA did
not form a joint venture. (Doc. 87.) d&lparties later stipulated to dismiss all
claims and counterclaims based upon the exigt®f a partnership or joint venture.
(Doc. 159.)

DBA's “Title Team Update” letter texisting customers and continued
dispute over commissions proragtan array of pretriahotions. The issue of
disputed commissions owed to DBA wasnporarily resolved by this Court’s
Orders of August 20, 2013 and September 20, 2013, which required HDEP to
deposit disputed commissions for continuing contracts into a Court-held account.
(Docs. 112, 124.) The issue of contidwmmpetition for customers was to some
extent resolved by a September 30, 2@tipulation that, for the duration of
litigation, the parties would limit their communications with continuing customers
solely to normal project communications telg to services under agreements with

those customers in effect prior to Aug@g, 2012. (Doc. 129.) This stipulation
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expressly excluded permissible solicitatafrfnew business” as defined in the
December 2012, Partial @ement aAgreement.

On December 5, 2013, this Coudard HDEP’s Motion for Partial
Summary Judgment on Count | of itsc6ed Amended Complaint, seeking a
declaratory ruling that all existing agmaents between HDEP and DBA had been
validly terminated. The Court held tH#éhe oral agreemerbetween HDEP and
DBA, as to all future, prospective busss collaboration between the parties was

validly terminated.” _Honolulu Data EntBroject , Ltd. v. D. Bello Assoc., Civ.

No. 12-467 BMK, 2013 WL 6838276, *7 (D. WaDec. 26, 2013). The Court also
held however, that “this holding has effect on any current or ongoing duties and
obligations of the parties, including any obligation to pay commissions on
third-party contracts, enteredanprior to termination.” (1d.)
In the current iteration of its Cortgint, HDEP asserts eight Counts
against DBA, Bello, and Bates:
Count | — Declaratory Judgment tha¢ thral agreement between HDEP and
DBA has been validly terminated atidht HDEP has no continuing obligation
to pay commissions to DBA or to remeontracts with existing customers and
DBA;
Count Il — Breach of Contract andtble Covenant of God Faith and Fair
Dealing, alleging that since 2005, DBYs failed to fully perform all its

obligations under the parties’ original oral contract;

Count Il — Breach of Contract, alleging that DBA violated the
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non-competition provision of the s’ December 2012 A&l Settlement
Agreement;

Count IV — Unfair Competition in wilation of Hawaii Revised Statute
(“HRS”) § 480-2, alleging that DBAnade dishonest and disparaging
representations about HDEP to customers;

Count V — Defamation, alleging thBBA, Bello, and Bates made false and
defamatory statements concerning HDEP;

Count VI — Tortious Interferenceith Prospective Business Advantage,
alleging that Bell and Bates purposefuliyerfered with HDEP’s exclusive
business relationships;

Count VIl — Tortious Intéerence with Contractli&elationships, alleging
that Bello and Bates intentionally incked customers to breach their existing
contracts with HDEP; and

Count VIII — Fraudulent Inducement|eging that Bates and Bello conspired
to interfere with and steal awaxisting customers from HDEP.

(Third Amended Complaint, Doc. 204.)
DBA in turn asserts four counter-claims against HDEP:

Count | — Breach of Contract, aiimg that since terminating their
collaboration, HDEP hasifad to pay commissions IOBA as specified in
the parties January 2012, written conmsios agreement, including for all
reasonably foreseeable contract renewals;

Count Il — Accounting, alleging that DBis entitled to an accounting of all
amounts owing and unpaid to DBA sincentenation of the oral agreement;

Count Il — Breach of the Implied Covemtaof Good Faith and Fair Dealing
by refusing to pay commissionsdcunilaterally terminating joint
DBA-HDEP customer contracts aneentering into HDEP only customer
contract;
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Count IV — Declaration as to DBA's rights to Intellectual Property including
matrices, manuals, instructions, prota;@nd software utilized in servicing
customers.

(Amended Counterclaim, Doc. 152.)

DISCUSSION

l. RetrospectiveClaims

HDEP’s primary claim in terms @flleged damages (Count Il) is that
from 2005 until termination of the partie®al agreement in August of 2012, DBA
failed to perform its obligations und#re agreement “as revised over time by
agreement of the parties.” The meaH®EP’s claim is that DBA was obliged
under the parties’ 1991 oral agreemenpéoform daily “project management,”
which DBA largely ceased to do as tieture of HDEP/DBA business evolved from
back plant to day forward services. donnection with this alleged breach, HDEP
seeks a refund of $3,857,036.64, the amigaid to DBA in commissions since
2005, or alternatively, $2,212,287.25 ikpenses HDEP incurred to perform DBA'’s
project management functions. In éotoh, HDEP seeks a refund of $219,277.79
for commissions paid to DBA from Sephber to November of 2012 under the
parties’ Mediation Agreement.

In the first instance, there is nodmmfor the complete refund of all

commissions paid to DBA since 20031DEP admitted at trial that DBA
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contributed significant value to their cdilarative agreement. There is no evidence
that a failure of partial performancessaming there was suehfailure, rendered

DBA's contribution valueless.  See G@hrts, Inc. v. Mid-Pacific Country Club,

493 P.2d 1338, 1339 (Haw. 1972) (“rescissionaswarranted by a mere breach of
contract not so substantial and fundameasatio defeat the object of the parties in
making the agreement.”).

As to HDEP'’s alternative claifor reimbursement of costs, DBA
asserts two defenses to HDEP'’s claimrstfithat HDEP, by its actions, agreed to a
modification of the parties’ 1991 oragreement under which it would perform
project management; or, second, that HMEfved DBA'’s performance of project
management by expressly agreeing tp @ad by actually paying DBA unmodified
commissions.

“In order for an oral contract to lmmnforceable, there rstibe an offer,

an acceptance, and consideration.’buBlass v. Pflueger Kaii, Inc., 135 P.3d

129, 134 (Haw. 2006). Additionally, “it isfandamental principle of law that there
must be mutual assent or a meeting oftireds on all essential elements or terms in

order to form a binding contract.” _&a&n v. Saito, 489 P.Z&B6, 638 (Haw. 1971).

Neither HDEP nor DBA dispute that 991, the parties entered into an

oral agreement under which they wojdatly solicit and perform outsourcing
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services for the title industry. Bogarties agree that DBA was primarily
responsible for sales and marketing, progattip, project management, and training
of HDEP staff. Project managementli®91, entailed specific discrete tasks:
perhaps an initial client meeting to estabtish parameters of the client’s needs, the
creation of project specific instructiaets and manuals,rse level of initial

training, and some level of intermittesuality control during the project.

By 2005, due to the evolution BIDEP/DBA business from back plant
to day-forward work and the expansiontitle services, the meaning of “project
management” had dramatically change@ihe nature of the services that
HDEP/DBA was then providing require@dntinual, ongoing daily oversight and
client interaction. In this changedvironment, it is undisputed that HDEP
performed most of the pre¢t management required fday-forward projects after
2005.

HDEP argues that, because thers waver new consideration, there
was never a valid modificatn of the parties’ oral agreement such that DBA was

never relieved of its obligation to pro@groject management. See Shanghai Inv.

Co., Inc., v. Alteka Col,td., 993 P.2d 516, 530 (Ha®000) (“a modification of a

contract must be supportbgl new consideration.”) This argument cuts both ways,

however, because it is alsoi@dent that there was never a valid modification of the
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contract so as to redefine the practiveaning of “project management.”

As business evolved, there was mexveevised “meeting of the minds”
setting out precisely what the duties arudigations of each party would be.
Rather, HDEP assumed the new tasks aasmtiwith project management without
ever clearly informing DBA that it cordered DBA to be in default of its
obligations. To be sure, HDEP ocamlly complained about DBA'’s sales
performance, but never, until the end, deded a rebalancing oévenues based on
changes in the parties’ respectoantribution to the business.

Moreover, HDEP executed an exgsavritten agreement in 2012 that it
would pay DBA commissions on thenigting accounts in precisely the same
fashion that it had in 2005. HDEP entenat this agreement with full knowledge
of the work that DBA was and was notfeeming. The Court finds that this
express written agreement coupled VHIDEP’s course of conduct constituted
either waiver of HDEP'’s rights to receiaeditional project management services
from DBA, or simply an acceptancethie adequacy of the limited project

management that DBA still provided._e&Coon v. City an@ounty of Honolulu,

47 P.3d 348, 376 (Haw. 2002@aiver may be expressed implied and it may be
established by express statement or agee¢nor by acts and conduct from which

an intention to waive maye reasonably inferred.”).
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Accordingly, the Court holds thaiDEP has failed teshow that DBA
was in breach of contract from 2005-201Rleither a refund of commissions paid to
DBA during this period, nor a paymentidDEP’s purported additional costs is
warranted.

. CurrentClaims

A. DBA's Counter Claim fo Commissions Owed Under 2012
Commission Agreement

DBA's claim for breach of contract (Count I) asserts that, by failing to
pay commissions to DBA on existing joirdrdracts since August 2012, HDEP is in
breach of the parties’ cooperative agreatrand January 2012 written Commission
Agreement. HDEP asserts that its termirtiof its collaborative agreement with
DBA relieved it of any obligation toantinue commission payments to DBA.

This Court has determined that HDEP’s termination of its oral
collaborative agreement relieved HDEP of the obligation of pursuing future
third-party contracts in collaboratiornitty DBA, but reserved judgement on any

duties or obligations established prioteéomination. _Honolwl Data Entry Project,

Ltd. v. D. Bello Assoc Civ. No. 12-467 BMK, 2013 WL 6838276 at *6. Now that

the record has been more fully developkd,Court holds that HDEP’s obligation to

> The Court considers the prospeetportion of DBA’s Count | reganag future renewals of joint
customer contracts in the latfiscussion of prgsective claims.
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pay commissions to DBA under the pasti@anuary 2012 Commission Agreement
was not eliminated by the termination of the oral agreement.

To maintain a cause of action foelch of contract, DBA must prove:
(1) that a contract exists between thdipar (2) that the plaintiff performed their
contractual duties or was excused fromrthen-performance; (3) that the defendant
failed to perform their contractual duties)d (4) that plaintiff's damages were a
result of defendant’s failure to perform. _See, Hawaii Civil Jury Instructions,

Instruction No. 15.8 (1999); see als@@itv. State Farrkire & Cas. Co., 927

F.Supp. 1330, 1335 (D. Haw. 199@ff'd in part, rev'd in part on other grounds).

Both parties agree that a valid orahtract existed between the parties.
The parties’ 2012 Commission Agreement, though it did not supplant the oral
agreement, imposed the specific obligatibat HDEP pay commissions to DBA as
specified in the attached list of thensg joint contracts. These commissions
were bargained for and paid in recognitafrDBA’s sales and nmieting efforts in
establishing the various accounts, as waslfor some level of ongoing work on the
accounts.

As already discussed above, the thtds that DBA substantially met
its obligations under the parties’ collaborative agreement and was not, as asserted by

HDEP, in breach such that HDEP wouldrbkeved of its obligations under the
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agreement. These obligations include the payment of commissions as specified in
the 2012 Commission Agreement. HDEP mayrelieve itself of this obligation

by choosing to exclude DBA from its ongoing business. To the extent that any
ongoing work that DBA would have beperforming on continuing joint contracts

has ceased, the court holds that DBAbn-performance is excused by HDEP’s
unilateral actions.

HDEP’s refusal to pay commissions is therefore in breach of its binding
obligations established prior to terratron. Accordingly, HDEP owes DBA
commissions from August 22, 2012, sgeecified in the 2012 Commission
Agreement, subject to the following qualifications:

(1) On those joint contracts that readhieeir natural expitgon and were then
replaced by either HDEP or DB&nly written contracts, HDEP owes
commissions to DBA only until their respective dates of expiration;

(2) On those joint contracts that wereal and later @nverted to HDEP only
contracts, HDEP owes commissions oaiyil the date a wtten contract was
executed,;

(3) On written joint contracts thate still ongoing, HDEP owes DBA
commissions until the contracts reach their respective expiration dates, or
until a party to the joint contract avails itself of the joint contract’s termination
provisions;

(4) On ongoing joint contracts that amal, with no expiraon date, and that
have not been supplanted by a writtemtract, HDEP’s obligation to pay

commissions ceased on August 22, 2012.

To effectuate the Court’s ruling, HDEPathprovide DBA with an accounting of all
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revenues received frontl austomers listed in the January 2012 Commission
Agreement from August 22, 2012 throudpe various dates described above.
DBA'’s claim for breach of contractsd asserts that HDEP is obligated
to pay continuing commissions on all joguntracts into the future, based upon the
premise that joint customeontracts almost always @adrenewed, and the January
2012 commission agreement states that commissions would be paid on listed
contracts “including all renewals.” As discussed in more detail in part 11l below
devoted to DBA’s prospective claims, theutt holds that neither the parties’ oral
agreement, nor the January 2012 cossion agreement bound HDEP to continue
renewing joint customer contracts awsiits will. Accordingly, HDEP’s
obligation to pay commissions to DBA ceasédsn a joint contract ends and does
not continue based upon a presumption of joint contract renewal.

B. Counter Claim IV - DBA'laim for a Declaation of DBA’s
Rights to Intellectual Property

DBA seeks a declaration as toritghts to jointly created matrices,
manuals, instructions, protocols, and otimellectual property used to provide
services to HDEP/DBA joint customersAdditionally DBA asks that the court
require HDEP to provide DBA with copies all such items. HDEP concedes the
joint ownership of these materials, lmointends that DBA has no legal basis to

compel HDEP to provide copies.
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Because DBA failed to present argurnenevidence at trial regarding
HDEP’s obligation to provide copies ofifo intellectual property, the Court limits
its ruling to hold that DBA is a joint ownef all intellectual property prepared in
performance of joint customer contracts.

C. HDEP’s Current Claims for Bach of Contract, Defamation,

Unfair Competition, Tortiousnterference, and Fraudulent
Inducement

HDEP’s current claims, though basepon multiple causes of action,
focus on purported losses due to DBAleged interference with existing joint
contracts with Old Republic Title (“OR7}’and North Dakota Guaranty and Title
(“NDGT™), and from more generalizethmage allegedly caused to HDEP’s
business and reputation by DBA's May, 2013, “Title Team Update” letter.

I Breach of Contract (Count IIl)

HDEP alleges that DBA violated the non-competition provision of the
parties’ December 2012, Ral Settlement Agreement by soliciting business from
existing customers ORT and NDGT. THRiartial Settlement Agreement precluded
either party from soliciting existing custorsesave for the permissible solicitation
of “new work,” as defined in #Partial Settlement Agreement.

In regard to ORT, HDEP assetlmt as a result of DBA'’s breach,

HDEP suffered: 1) $40,607 in lost proffta three months due to ORT'’s early
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cancelation of its joint contract, 2) $26,lid3lamages arising from a drop in profits
over seven months precedi®RT’'s cancelation; and $653,275 in five years of
expected future profits. Inregard to NDGT, HDEP assestdfered $116,016 in
lost profits due the failure of NDGT’s woduantities to ever reach expected levels.
In regard to ORT, DBA'’s solicitatin of “policy work” via emails in
October of 2012, and DBA'’s general dission of ORT’s con#ct termination and
non-renewal provisions predate the pa‘tl@ecember 2012, Partial Settlement
Agreement. Therefore these convémas cannot constitute breach of an
agreement that did not yet exist. MéIDBA did solicit ORT for “search work”
after the non-solicitation provisions oftlrartial Settlement Agreement became
effective, this came after ORT hadesdy provided notice that it would not be
renewing its HDEP/DBA joint contractAccordingly, DBA'’s solicitation for
“search work” cannot have caused ORT’s pdecision to not renew its outsourcing
agreement. There is therefore no b&mishe claim that DBA'’s solicitation caused
HDEP five years of projected losses arising from non-renewal of ORT’s contract.
In regard to early terminatiothe parties argue about whether
solicitation for search work was or wast ipoohibited by the Partial Settlement
Agreement. The court holds that the distion is irrelevant because HDEP failed

to prove that DBA'’s solicitation for searglork caused ORT's early termination or
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any prior drop off in business leading up@éomination. DBA did not receive any
work from ORT before or after terminati. ORT simply chose to do the work
itself, something that it had apparentbelm considering for some time. Without
more than the couple of brief emails beftre court, the clan that DBA’s actions
caused the decline and eventually ebos of ORT’s business is merely
speculative.

As to NDGT, at the time of HDEPt®&rmination of its collaborative
agreement with DBA, HDEP/DBA had a joint contract with NDGT to perform 50%
of all reports within the state, which imcled policy work. This contract, to which
DBA was a party, expressly precladsDGT from entering into any other
third-party contracts for provision of titkervices within the state. NDGT's
business was planned for a gradual raqppand at the time of termination,
HDEP/DBA had not yet actually begunperform the policy work. After
execution of the non-competition provisiohthe Partial Settlement Agreement,
DBA solicited and began to perform pglizvork for NDGT at the same time
HDEP/DBA continued to perform O&Ebstract, and commitment services under
the joint contract. DBA asserts thathese HDEP had not yet begun to perform
policy work, its policy work would be coitered “new business” outside of the

non-competition provision the Real Settlement Agreement.
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The Court disagrees. In reletgart, the Partial Settlement
Agreement defined “new busgrs” as “services first performed for any of the
customers in a new county” after August 22, 2012. The exclusivity clause in the
joint outsourcing agreement with NDGguaranteed work on reports including
policy work will be offered only t¢tiDEP/DBA. The outsourcing agreement
further provided that the exclusivity provs applied to all of NDGT work in North
Dakota. Because the outsourcing agredroevered the entire state of North
Dakota, there was neew county outside the existing joint outsourcing agreement.
Moreover, as the outsourcing agreebmyaecluded NDGT from contracting with
any other third-party sers# provider, surely it would be illogical to then permit
DBA, a party to the joint outsourcing agreeméa itself becomanother third-party
service provider for NDGT.

Accordingly, the Court holds & DBA breached both the NDGT
outsourcing agreement, to which itsva party, and thRartial Settlement
Agreement’s non-competition provision. But for DBA’s breach, the Court
concludes that HDEP would have penfied NDGT's policy work just as it
continued to perform other title services.

Because HDEP/DBA's continuing joint outsourcing agreement with

NDGT runs until February 29, 2017, the Cdurtds that DBA is liable to HDEP for
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85% of revenues received from NDGT @l policy work done from August 22,
2012, until February 29, 20£7.This holding is in keeping with the Court’s ruling
on revenue sharing for all other joint c@uts since HDEP acted to terminate its
collaboration with DBA.

As to HDEP’s claim that DBA ialso liable for damages for overall
shortfalls in work promised by NDGinder the joint outsourcing agreement, the
Court holds that HDEP has failed to provattBBA caused the failure to ramp up to
expected volumes. While evidence demmal problems at NDGT and performance
problems at HDEP/DB were presentediril, there was no convincing evidence
that DBA caused any other shoti$an work provided by NDGT.

il Unfair Competition(Count IV) and Defamation

(Count V)

HDEP'’s claims for unfair competition and defamation are both

premised on alleged dages caused to HDEP’s bosss with ORT and NDGT

from DBA’s May 31, 2013 “TitleTeam Update” letter to stomers. HDEP asserts
that it suffered damages identical to thassuffered from DBA’s breach of contract
discussed above, but also claims gmitled to treble damages under HRS § 480-2

in the amount of $2,508,123.12.

® Whether DBA wishes to continue performing pgheork for NDGT for theterm of the existing
joint outsourcing agreement is up to DBA.
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“To state a claim for unfair competia a plaintiff must allege facts
showing (1) a violation of HRS chapte8@ (2) which causes an injury to the
plaintiff's business or property; and (&oof of the amount of damages.”

BlueEarth Biofuels, LLC v. Hawaiian &t. Co., 780 F. Supp. 2d 1061, 1074 (D.

Haw. 2011). A violation of HRS § 480, occurs when a defendant makes “(1) a
representation, omission, or practice tf2atis likely to mislead consumers acting
reasonably under the circumstances [whé¥the representation, omission, or

practice is material.” _Courbat Bahana Ranch, Inc., 141 P.3d 427, 435 (Haw.

2006).

DBA's Title Team Update lettewas sent after ORT had already
terminated it outsourcing contract with HB/DBA. Accordingly, the Court holds
that, with regard to ORT, DBA's letter wast a cause of injury to HDEP. As to
NDGT, as discussed above, HDEP's cldimat DBA caused the failure of NDGT's
work volumes to ramp up &xpected is speculatiat best. No compelling
evidence was presented that would I#edCourt to the conclusion that DBA'’s
letter led to this shortfall. Accordingly, HDEP has fied to prove its claim for
unfair competition.

To prevail on a claim of defaman, a plaintiff must prove four

elements:
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(a) a false and defamatornastment concerning another;
(b) an unprivileged publicatioio a third party; (c) fault
amounting to at least negéigce on the part of the
publisher [actual malice whetke plaintiff is a public
figure]; and (d) either actionability of the statement
irrespective of special harm or the existence of special
harm caused by the publication.

Lucas v. Citizens CommcinCo., 409 F. Supp. 2d 1206, 1223-24 (D. Haw. 2005).

In determining whether statements are falsgefamatory, courts consider “whether
general tenor of the entire work negatiee impression that the defendant was
asserting an objective fact,” and thusgenting non actionable “opinions that do not

imply facts capable of being proved troiefalse.” _Miracle v. New Yorker

Magazine, 190 F.Supp.2d 1192, 1198 aw. 2001). “Moreover, even if a
statement falls outside of the categofypure opinion, it must be reasonably
susceptible of a defamatory meaning tabgonable.” Id. at 1199. “A statement
has defamatory meaning when it tends tarth the reputation @nother as to lower
him in the estimation of the community deter third persons from associating or
dealing with him.” _1d.
DBA'’s Title Team Update letteratied that HDEP had “began an

aggressive and surprising push to seizgrod’ of joint business, “removed [DBA]

from project communications in a likely attpt to keep [DBA] ‘in the dark’,” and

made efforts to exclude DBA “from all infimation of work being performed.” In
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addition, DBA'’s letter informed customettgat it had become aware of errors in
HDEP work that cocerned DBA “greatly.”
The Court holds that none of thegatements qualify as defamatory.
HDEP had indeed taken action to take sdéewel of control ovejoint business and
had ceased paying DBA consrions. DBA's description of these actions as
“aggressive” or “surprising” is non-actionable opinion. HDEP did remove DBA
from some communication and DBA’saitacterization of HDEP’s “likely”
intention is merely opinion. Similarithere was evidence of some errors and
DBA'’s expression of “great” concernagyain only opinion. Though HDEP clearly
did not cut DBA off from all communicatiomhis statement is not “reasonably
susceptible of defamatory meaningA&ccordingly, HDEP has not proven that
DBA'’s “Title Team Update’letter caused cognizable hatmits reputation or
business.
lii.  Tortious Interference With Prospective Business
Advantage (Count VI), Tdious Interference with

Contractual Relationspi(Count VII), and
Fraudulent Inducement (Count VIII)

Both of HDEP’s claims for tortioumterference effectively restate the
same claims for damages agated with its ORT and NDGT joint contracts. Both
causes of actions require a plaintiffjive causation and actual damages. See

Robert’'s Hawaii Sch. Bu$nc. v. Laupahoehoe Trangpo., Inc., 982 P.2d 853, 887
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(Haw. 1999) (stating the elements for tou interference with prospective business

advantage); see also Lee v. Aiu, $3@2d 655, 668 (Haw. 1997) (discussing the

elements for tortious interference with a@ctual relations). As already discussed
above, the Court finds thEIDEP failed to prove DBA caed either the termination
of ORT's contract or the low volurseof work under the NDGT contract.
Accordingly, HDEP has failed to provts claims for tortious interference.

As to HDEP’s Fraudulent Inducemedlaim, fraudulent inducement
entails “1) a representation afmaterial fact; 2) mader the purpose of inducing
the other party to act; 3) known to be &lsut reasonably believed to be true by the
other party; and 4) upon which the othertpaelies and acts to his or her damage.”

Matsuura v. E.l. dupont De Nemow&sCo., 172 P.3d 1021, 1029 (Haw. 2007).

HDEP asserts that DBA fraudulently irmhd HDEP to enter into the Partial
Settlement Agreement that precluded ceting for existing customers, knowing
full well that DBA would not adhere to¢hagreement, and that HDEP was damaged
by its reliance DBA's false representation.

As has already been discussed,EHailed to show that DBA'’s
solicitation of ORT’s busires caused any injury to HEP, and, aside from the
policy work already address by the Cotatled to show that DBA caused lower

then expect volumes of work from NDGTBecause it has not been proven that
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DBA caused either ORT's termination DGT low volumes, HDEP has not been
damaged by DBA'’s actions. Nor has HD&#bwn that it was induced to act in a
way that caused it damages vis a vis@&T of NDGT contracts. Accordingly,
HDEP’s claims for tortioughterference and for frauduleimducement must fail.

1.  Prospective Claims

DBA asserts that HDEP breacheeé ttovenant of good faith and fair
dealing (Part of Count | ardount IIl) by unilaterally actig, after termination of its
oral agreement with DBA, to not renew jooustomer contracts they reached the
end of their terms. DBA asserts tlaicause these joint contracts were
auto-renewing, HDEP’s unilateral amii deprived DBA of $8,001,305 in
commissions projected over ten years. ADBclaim is premised upon the idea that
even though DBA may not be actively prowidiany services to clients over this
future ten year period, it is due a comss based upon its initial efforts to secure
clients, and setup up the accouatsgd based upon the 2005 and 2012 written
Commission Agreements that state dB8nall receive “commissions for the
duration of such contracts, including all renewals.”

In this Court’'s December 26, 2013ler granting in part and denying in
part HDEP’s motion for partial summanydgment, the Court held that the oral

collaborative agreement between HDE ®BA was a contract of perpetual
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duration and therefore terminable at will &yher party. _See Honolulu Data Entry

Project , Ltd. v. D. Bello Assoc., CiWo. 12-467 BMK, 2013 WL 6838276, at *5.

At that time, because of an incompleteard and in light of the summary judgment
standard, the Court held that thisimg did not speak to HDEP’s power to
unilaterally cancel or refuse to remé¢hird party contracts.__Id.

With the benefit of a complete record, the court extends its earlier
ruling and holds that just as DBA may notgeel HDEP to remain party to an oral
contract of perpetual duration, it may matmpel HDEP to renew joint contracts
with third party customers indefinitely éor an arbitrary period of ten years. The
2012 Commission Agreement, which provddéat DBA shall receive commissions
for the “duration of such contracts incladiall renewals,” does not by itself compel
HDEP to renew joint contracts against its will.

If no party empowered to do so actgtevent auto-renewal of a joint
contract, then the plain languagettté Commission Agreeemt would obligate
HDEP to continue paying DBA a comrsisn as specified. But where either
HDEP, DBA, or the customer acts to end the auto-renewal of a joint contract, no
continuing obligation to pay commissions é&gis Accordingly, the Court holds that

DBA has failed to prove its claim that HIP breached the covenant of good faith

and fair dealing.
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CONCLUSION

For the foregoing reasons, judgment shall be entered as follows:

l. HDEP’s Claims

(Count I) — Declaratory Judgment.udgment shall be éered in favor

of HDEP and against DBA tihe extent that HDEP valiterminated it cooperative
agreement with DBA on Augug2, 2012, and has no camiing obligation to renew
joint contracts with existing joint custars. Judgment shall be entered against
HDEP and for DBA to the extent that HDEP’s termination of its cooperative
agreement did not relieve HDEP of thigligation to pay commissions to DBA as
established under the parties’ coopweagreement and their January 2012
Commission Agreement. _ (8®BA'’s related Count I)

(Count Il) — Breach of Contract awfithe Covenant of Good Faith and

Fair Dealing. Judgment shall betered against HDEP and for DBA.

(Count Ill) — Breach of ContractJudgment shall be entered against

HDEP and for DBA to the extent thBBA did not breach the non-competition
provisions of the parties’ December 2012tR&Settlement Agreement with respect
to joint customer ORT. Judgment shadl entered for HDEP and against DBA to
the extent that DBA did breach the noompetition provisions of the parties’

December 2012 Partial Settlement Agreemeatit mespect to joint customer NDGT.
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In connection with this breach, DBAahpay HDEP 85% of the revenues it
received from NDGT for prading policy services. DBA shall continue to be
liable to HDEP for 85% of such revenues until February 29, 2017, or until DBA
ceases to perform policy work for NDGT.

(Count IV) — Unfair Competition. Judgment shall be entered against

HDEP and for DBA.
(Count V) — Defamation. Judgmestiall be entered against HDEP
and for DBA.

(Count VI) — Tortious Interferece with Prospective Business

Advantage. Judgment shall beemed against HDEP and for DBA.

(Count VII) — Tortious Interferenogith Contractual Relationship.

Judgment shall be enteradainst HDEP and for DBA.

(Count VIII) — Fraudulent InducementJudgment shall be entered
against HDEP and for DBA.

I DBA’s Claims

(Count I) — Breach of ContractJudgment shall be entered for DBA

and against HDEP to the ertehat HDEP has breachgs obligations to pay DBA
commissions as set out in the partidghuary 2012 Commission Agreement. In

connection with this breach, HDEP 8h@may DBA commissions from August 22,
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2012, as specified in the 2012 Commissi@reement, subject to the following
gualifications:
(1) On those joint contracts that reaghleeir natural expitéon date and were
then replaced by either HDEP or DBAly written contracts, HDEP owes
commissions to DBA only until the coatits respective dates of expiration;
(2) On those joint contracts that weneal and later @enverted to HDEP only
contracts, HDEP owes commissiongyomntil the date a written HDEP only
contract was executed;
(3) On written joint contracts thare still ongoing, HDEP owes DBA
commissions until the contracts reach their respective expiration dates, or
until a party to the joint contract avails itself of the joint contract’s termination
provisions;
(4) On ongoing joint contracts that amal, with no expiraon date, and that
have not been supplanted by a writtemtract, HDEP’s obligation to pay
commissions ceased on August 22, 2012.
Judgment shall be entered against DBA famdHDEP to the extent that HDEP is
under no contractual obligation to renew joint contracts that were in existence on
August 22, 2012. Therefore, HDEP’s olaligpn to pay commissions to DBA ends
when a joint contract ends.
(Count Il) — Accounting. Judgmeshall be entered for DBA and
against HDEP. HDEP shall provide BBvith an accountig of all revenues
received on joint customer contraftsm August 22, 2012 until each contracts

respective expiration date.

(Count I1l) — Breach of the ImplieGovenant of Good Faith and Fair
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Dealing. Judgment shall be entered agaDBA and for HDEP to the extent that
HDEP was within in rights to act uni&xally to not renew HDEP/DBA joint
customer contracts. Judgment shalebeered for DBA and against HDEP to the
extent that HDEP was in breach wheodased paying commission on existing joint
customer contracts after August 22, 201Because the subsize of this breach
mirrors DBA’s Count I, however, nalditional damages are due to DBA.

(Count 1) — Declaration as to DBA’s Rights to Intellectual Property.

Judgment shall be entered for DBA and ageHDEP to the extent that the Court
declares that DBA and HDE#&te co-owners of Intellectual Property (“IP”) utilized
in servicing their joint customers. Judgnt shall be entered against DBA and for
HDEP to the extent that DBA failed to dsliah a right to com@l HDEP to provide
DBA with copies of all such IP.

IT IS SO ORDERED.

DATED: Honolulu, Hawaii, July 2, 2014

/S/ Barry M. Kurren
Barry M. Kurren
United States Magistrate Judge
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Honolulu Data Entry Project, Ltd. dba HDEP Intgromal v. D. Bello Associates, et al., Civ. No.
12-467 BMK, FINDINGS OF FACTAND CONCLUSIONS OF LAW.
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