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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI'I

In the Matter of CIVIL NO. 12-00698 DKW-BMK
Anthony C., by and through his ORDER AFFIRMING THE
Parents, Linda C. and Lionel C., ADMINISTRATIVE HEARINGS
OFFICER’S DECEMBER 18, 2012
Plaintiffs, DECISION
VS.

DEPARTMENT OF EDUCATION,
STATE OF HAWAII,

Defendant.

ORDER AFFIRMING THE ADMINIST RATIVE HEARINGS OFFICER’S
DECEMBER 18, 2012 DECISION

INTRODUCTION

Before the Court is Plaintiffs Antimy C. (“Student”), by and through
his Parents, Linda C. (“Mother”) arkdonel C. (“Father”) (collectively,
“Plaintiffs”) appeal, pursuant to the Inaliluals with Disabilities Education Act of
2004 (“IDEA™), 20 U.S.C. § 1406t seq., from the Administrative Hearings
Officer’s (“Hearings Officer”) Decembet8, 2012 Findings of Fact, Conclusions
of Law, and Decision (“Decision”). O@ctober 18, 2013, the Court heard oral

arguments on the appedfter careful consideration of the supporting and
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opposing memoranda, the adhsirative record, and threrguments of counsel, the
December 18, 2012 Decision is AFFIRMED.

BACKGROUND

Student has autism and was 16 attime of the Due Process Hearing
in 2012. Student has attended Variety School of Hawaii (“Variety”), a small
private school specializing in studemtgh autism, ADD and other learning
disabilities, since the 2001-2002 schoehy. At the time of the Due Process
Hearing, the Department of Educati@tate of Hawai‘i (‘DOE”), had been paying
for Student’s attendance at Variety for appmately 10 years. Decision at 3 1 1,
3. Student's DOE home school at three of the DudProcess Hearing was
McKinley High School.

Student has a Behavioral Support Plan (“BSP”), which was created by
Student’s behavioral instructional suppservices provider (“BISS”), Fred Yuen,
who has worked with Student at Varietpse 2003. Decision at 5. According to

the BSP, Student can exhibit inappropriaédaviors when heants to “[a]void

non-preferred tasks,” “[o]khin a preferred object/actiy/conversation,” “[c]ope

with anxiety,” “[o]btain control of a situsn,” or “obtain sensory input or relief.”

Pet. Ex. 5 (BSP) at 0050. Such behaviors include:

e Making inappropriate noiseslking to himself, making
faces, tapping objects on his teeth, tapping hands and fingers
with objects, and raising h&gms above his head for a



sustained period of time (up to 20 seconds or until prompted
to put his arms down)

e Asking questions continuousand talking about negative,
sadistic, violent, conspiratorial and corrupt topics

e Complaining inappropriately, whining, swearing, crying,
being aggressive toward others, name calling, and sticking
the middle finger

¢ Informing people when he has done something wrong,
blaming others or lying about what he did wrong

e Repeatedly asking, “Am | having a good day?” when
anxious and not accepting “no” for an answer

e Repeatedly asking if his mowill be informed of any
wrong doing

e Saying, “l love you” ad “Do you want a hug?” to
inappropriate people or at inappropriate times

e Gagging when overeatingnd repeatedly burping

Id.; seeid. at 0051 (explaining that Student can exhibit these same behaviors when
he “becomes frustrated with a task, doesr@ht to complete a task, wants a denied
item, is anxious or overwhelmed and lmyan internal stimulation need”); Pet.
Ex. 3 (IEP) at 010 (listing the same behaviors).

This appeal centers on Studseriflay 9, 2012 Individualized
Education Program (“IEP”). The IEPguided Student with special education,
occupational therapy, speech and language therapy, dognsad transportation,
as well as a variety of other supplentary aids and services, program
modifications, and supportsd. at 034—35. The Present Levels of Educational
Performance (“PLEPS”) section of the |IBBdressed assessments of Student in

reading, writing, math, and bavior and social skills. The PLEPS also addressed a



subject-by-subject review of Studengerformance from recent Variety progress
reports, as well as his progress in spdanguage therapy coupational therapy,
and his behavior support plan.dditionally, the PLEPS summarized the
observations of Student that wexnducted on different occasions by, among
others, DOE Special Education Teached Care Coordinator Maile White, DOE
Autism Consultant Teacher (“ACTYerna Choy, DOE School Psychologist
Melissa Faulkner, and DOE clinical psychologist Ronnie Shtocat 013-18.
Finally, the PLEPS includedéidetailed report from Pares that was provided at
the IEP meetingld. at 019-23.

The IEP enumerated annual measle goals and objectives for
Student in the areas of reading comprenan, writing, math, oral communication,
self-managing behaviors, decision nrakiinterpersonal communication, and
physical educationld. at 026—33.

In terms of Student’s mainséming placement, the IEP established
that:

[Student] will not participat&vith non-disabled peers for

English, Math, Social StudieScience, and required Electives

because he requires specially dasd instruction in these areas

that cannot be met in the geakeducation setting even with

the provisions of accommodations and modifications.

Additionally, he requires 1:4nd small group services to

addres[s] his behavior, conumication and academic skill
needs.



[Student] will receive speciabeication services in a special
education setting at his home school on a DOE public school
campus.

Id. at 036. In a notice to Rents following the May 9, 201IEP meeting, the DOE
summarized the IEP team’s rationale &udent’s special education placement
within a DOE setting:

[Student] requires a smallelassroom environment with
supports and services tlennot be met in the general
education class setting. Due tdayes in reading, writing, math,
he is not able to participate ihe general education setting for
academic subjects.

With supplementary aids and sees and supports this IEP can
be implemented on a DOE public school campus where he will
have opportunities to integrateth non-disabled peers during
recess, lunch, and non[-]Ja@adic school activities. DOE

public school may prepare himrfthe post-high school goals
and current path of study to obtardiploma. Private separate
facility does not provide [Stuad] with access to typically
developing peers or access te tfeneral education curriculum.

Resp. Ex. 4 (May 21, 2012 Pri@/ritten Notice) at 0048.
On June 12, 2012, Parents sent an email to the vice-principal of
McKinley High School, stating that they veenot in agreement with the IEP, and

thus would not be participating in the transfer meetings that the DOE had proposed



in order to discuss Student’s transfer from Variety to McKinldgesp. Ex. 8
(June 6, 2012 email) at 00474.

On June 27, 2012, Parents subed a Request for Due Process
Hearing. Pet. Ex. 1 (Due Process Resfjuat 001-03. On December 18, 2012, the
Hearings Officer issued his Decision after holding a due process hearing on
October 29-30, 2012. The Hearings Officencluded that the IEP did not deny
Student a free and appropriate public etiooedbecause, among other things: the
PLEPS, goals, and objectives in tB#® had sufficient keeline data, were
measurable, and appropriatelgdressed Student’'s bei@s and levels; the IEP
placed Student in the least redixie environment and the DOE did not
predetermine placement; and the IEP teamsidered the potential harmful effects
in determining placement. Decision at 15-24.

Plaintiffs’ subsequent appeal ofatiDecision is presently before the
Court.

STANDARD OF REVIEW

l. IDEA Overview

“The IDEA is a comprehensivalacational scheme, conferring on

disabled students a substantive right to public educatidmpeoviding financial

Although not in the record below, DOE counsgresented in briefingral at oral argument
that Student has, in fact, susstully transitioned to, and is wently attending, McKinley High
School.
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assistance to enable states to meet their educational nétmift’ex rel. Hoeft v.
Tucson Unified Sch. Dist., 967 F.2d 1298, 1300 (9@ir. 1992) (citingHonig v.
Doe, 484 U.S. 305, 310 (1988)). It ensures tiadltchildren with disabilities have
available to them a free appropriate pulkelkication [(“FAPE”)] that emphasizes
special education and related servidesigned to meet their unique needs and
prepare them for further education,@oyment, and independent living[.]”
20 U.S.C. § 1400(d)(2)(A). The IDEA deéis FAPE as special education and
related services that—

(A) have been provided ptublic expense, under public

supervision and direction, and without charge;

(B) meet the standards ofetlstate educational agency;

(C) include an appropriategschool, elementary school, or

secondary school education in the State involved; and

(D) are provided in confority with the individualized

education program required under section 1414(d) of this title.
20 U.S.C. § 1401(9). To provide a FAREcompliance with the IDEA, a state
educational agency receiving federal famdust evaluate a student, determine
whether that student is eligible for spaducation, and formulate and implement
an [EP. 20 U.S.C. § 1414. The IERade developed by an “IEP Team”
composed ofinter alia, school officials, parentsgachers and other persons
knowledgeable about the child. 20 U.S.C. § 1414(d)(1)(B).

“Procedural flaws in the IEP press do not always amount to the

denial of a FAPE.”L.M. v. Capistrano Unified Sch. Dist., 556 F.3d 900, 909 (9th



Cir. 2009) (citations omitted). Once abpedural violation of the IDEA is
identified, the court “must determinenether that violation affected the
substantive rights of the parent or childd. (citations omitted). “[P]rocedural
inadequacies that result in the loss of educational opportunity, or seriously infringe
the parents’ opportunity to participatetire IEP formulation process, clearly result
in the denial of a FAPE.'Id. (alteration in original) (citations and quotation marks
omitted).

Compliance with the IDEA does niquire school districts to provide
the “absolutely best” or “potential-maximizing” educatiahW. v. Fresno Unified
Sh. Dist., 626 F.3d 431, 439 (9th Cir. 2010)t&tion and internal quotation marks

omitted). Rather, school digtts are required to provide only a “basic floor of
opportunity.” Id. (quotingBd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v.
Rowley, 458 U.S. 176, 201 (1982)). The PE need only be “appropriately
designed and implemented so asdowey [the][s]tudent with a meaningful

benefit.” Id. at 433 (citations and quotation marks omitted).

Il. Standard of Review

The standard for district cougview of an administrative decision
under the IDEA is set forth in 20.S.C. 8§ 1415(i)(2)(C), which provides:
In any action brought underighparagraph, the court—

() shall receive the records of the administrative proceedings;



(ii) shall hear additional evidene the request of a party; and

(i) basing its decision on the preponderance of the evidence,
shall grant such relief as thewrt determines is appropriate.

This standard requires that the ditgourt give “due weight™ to the
administrative proceeding<apistrano, 556 F.3d at 908 (quotirfgowley, 458

U.S. at 206) (some citations omitted)he district court, however, has the
discretion to determine the amount ofatence it will accord the administrative
ruling. JW. exrel. J.EW. v. Fresno Unified Sch. Dist., 626 F.3d 431, 438 (9th Cir.
2010) (citingGregory K. v. Longview &h. Dist., 811 F.2d 1307, 1311 (9th Cir.
1987)). In reaching that teemination, the court shaliconsider the thoroughness
of the hearings officer’s findings, ingasing the degree of deference where said

findings are “thorough and careful.’Capistrano, 556 F.3d at 908 (quoting
Capistrano Unified Sch. Dist. v. Wartenberg, 59 F.3d 884, 892 (9th Cir. 1995)).
The district court should give tbstantial weight” to the hearings
officer’s decision when the decision “evindas careful, impdral consideration of
all the evidence and demonstrates hisisigitg to the complexity of the issues
presented.”Cnty. of San Diego v. Cal. Special Educ. Hearing Office, 93 F.3d
1458, 1466—-67 (9th Cir. 1996) (citatiand quotation marks omitted). Such
deference is appropriate besa “if the district court ted the case anew, the work

of the hearing officer would not receive ‘due weight,” and would be largely

wasted.” Wartenberg, 59 F.3d at 891. “[T]he ultiate determination of whether
9



an |[EP was appropriate,” howay “is reviewed de novo.A.M. ex rel. Marshall v.
Monrovia Unified Sch. Dist., 627 F.3d 773, 778 (9th Cir. 2010) (citing
Wartenberg, 59 F.3d at 891).

A court’s inquiry in reviewing IDEA administrative decisions is
twofold:

First, has the State complied witle procedures set forth in the

Act? And second, is the inddwalized educational program

developed through the Act'squedures reasonably calculated

to enable the child to rese educational benefitsRpwiey,

458 U.S. at 206-07] (footnotes dtad). If these requirements

are met, the State has complieitvthe obligations imposed by

Congress and the courts can require no mideat 207.

J.L.v. Mercer Isand Sh. Dist., 592 F.3d 938, 947 (9th IC2010) (some citations
omitted).

The burden of proof in IDEApeal proceedings is on the party
challenging the administrative rulingdood v. Encinitas Union Sch. Dist., 486
F.3d 1099, 1103 (9th Cir. 200{@itations omitted). The challenging party must
show, by a preponderance of the evidence, that the hearing decision should be

reversed.J.W., 626 F.3d at 438 (citation omitted).

DISCUSSION

Plaintiffs assert that the Hearin@#ficer was incorrect in concluding
that the IEP did not deny Student a FAREpecifically, Plaintiffs contend that the

Decision erroneously determined that: R1intiffs failed to prove that the IEP

10



lacked baseline information and had insuéidi goals; (2) Plaintiffs failed to prove
that the DOE did not properly consider thast restrictive environment or that the
DOE predetermined placemeand (3) Plaintiffs failed to prove that the DOE
neglected to address the potential hatreftects of transfer to McKinle$.

See Opening Br. at 2. The Court concludeattRlaintiffs have not satisfied their
burden of showing that the Decision should be reversed for any of the
aforementioned reasons and therefore affithe Decision. Each of Plaintiffs’
contentions on appeal is discussed in turn below.

l. The IEP Contained Baseline Infomation and Measurable Goals

Plaintiffs contend that the PLEP8&csion of the IEP fails to address
Student’s actual needs and present lewaid does not include measurable goals
and objectives. The DOE counters tha BFLEPS and IEP gaalvere developed
using the most current information, assments, and data available on Student and
provide an accurate and thorough dedmn of Student’s achievements, needs,
and objectives. The Courtrags with the DOE.

An |IEP is required to hae, among other things]a] statement of the

child’s present levels of academic amlement and functional performance”; “[a]

> The DOE contends that some of Plaintifisjuments raised on appeal were not properly
alleged in the Due Process Request. The DoeeBs Request, howevelteged that the IEP did
not provide baseline informati and measurable goals, the DA& not properly consider the

least restrictive environment and predetermined placement, and the DOE did not consider the
potential harmful effects ofansfer. Pet. Ex. 1 (Due Rmss Request) at 001-02. Regardless,
the Court concludes (as discusselbwg that Plaintiffs have failetb establish that any of these
arguments warrant reversal of the Decision.

11



statement of measurable annual goalduising academic and functional goals”;
and “[a] description of . . . [h]Jow thehild’'s progress toward meeting the annual
goals . . . will be measured . . . and [w]hen periodic reports on the progress the
child is making toward meeting the anngakhls . . . will be pvided.” 34 C.F.R.

8 300.320(a)(1)—(3).

The Hearings Officer correctly ttsmined that the PLEPS contain
baseline data and sufficiently state Stuttkepresent level of achievement and
performance. Decision at 16—17. The PiSzadequately detail Student’s present
levels of educational performance, nees] strengths in the areas of reading,
writing, math, behavior, functional skiJland communication. The PLEPS also
describe Student’s thergent performance and prograsshe subject areas of
language arts, vocational education, comitydipased instruction, math, life skills,
social studies, physical education, grosstor therapy, speech/language therapy,
and occupational therapy. tPEx. 3 (IEP) at 007-13.

The Hearings Officer correctly concluded that:

[a] review of the goals and ddgtives in the May 9, 2012 IEP

show that they were written such that Student’s progress could

be measured. For example, thath goal seeks to have Student

understand various types of patterns and functional

relationships, and use symboliarits to represent, model, and

analyze mathematical situationStudent is to complete the

math related tasks with 80%aracy 5 out of 5 times. The

short terms objectives includanslating between word

problems and equations; computations; using formulas;
working on multi-step problems; and using a calculator. A

12



language arts goal called fStudent to use appropriate

communication skills during structured and unstructured

activities/events 5 out of 5 times with 100% accuracy. The

short term objectives include Student working on his

conversational skills, initiatingerbal interaction, and

demonstrating appropriate social skills and rate of speech.
Decision at 16. The goals and benchmanesspecific, capable of measurement
and directly relate to Student’s focugas, as identified ithe PLEPS. As a
further example, in addition to thosesdabed by the Hearings Officer, the PLEPS
delineate sixteen different reading strengths, including Student’s ability to
“recognize stated and/or implied detdrsm text” and his ability to “predict
events and outcomes.” Resp. Ex. 3 (IBPJ07. The IEP then establishes a
correlating annual goal to “demonstratenpyehension at his 7th—8th grade level
on 5 out of 5 passages with 75% ae@y;” and lays out 2 specific interim
objectives for that annual godld. at 026. These are nitte vague and cryptic
goals that some courts have determineoketaleficient, and that Plaintiffs argue are
present hereSee Virginia S v. DOE, 2007 WL 80814, at *9 (D. Haw. Jan. 8,
2007) (discussing the differembetween the specific, m®urable goals in that
case—that are similar to the goalsgent here—in comparison to the vague,
deficient goals irescambia County Board of Education v. Benton, 406 F. Supp. 2d

1248, 1271 (S.D. Ala. 2005), that plaintiffs\irginia S—and the Plaintiffs

here—relied on to support their argument).
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Plaintiffs also argue that the FEnaccurately set goals for Student
which he had already mastered. The PBEand goals were $&d on a variety of
assessments and reports, and the input of the IEP &=sResp. Ex. 4 (May 21,
2012 Prior Written Notice) at 0049 (lisgrthe evaluation procedures, tests,
records, and reports thatged as the basis for theRE In particular, as the
Hearings Officer found, the IEP teantied heavily on the input from Variety’s
director and the Variety progress reports to develop the goals and objectives.
Decision at 17. This reliapovas appropriatend well-placed. Indeed, it would be
curious if the DOE electedot to use Variety’s progress reports and input from
Variety officials as an important resaerfor information on Student’s strengths
and needs, given that Student had ending Variety exclusively for the past
10 years. Further, the Court agrees whih Hearings Officer that Plaintiffs have
not substantiated their claim that Studert heastered certain goals set forth in the
IEP. See Decision at 17 (“[E]ven if the annual goals in the May 9, 2012 IEP are
verbatim or substantially similar in natunéth that of the por year, the evidence
does not support the allegation that thgeals were already mastered.”).
Argument is not evidence before this Cpuior was it apparently sufficient to
persuade the Hearings Officer.

The Court notes that the IEP is maimpletely clear as to “[w]hen

periodic reports on the progress the csldhaking toward meeting the annual

14



goals . . . will be provided.” 34 C.F.R.300.320(a)(3)(ii)). The IEP does provide,
however, that “[t]he school will condtiperiodic progress moni[tor]ing of
behavior and progress in counseling, gdiehavior rating scales and observations
to update the present levels of perforcgon the IEP at least annually, not[e]
progress, and adjust serviaasl supports as necessaryet. Ex. 3 (IEP) at 035.
Regardless, to the extdhtat a failure to explicitly state the period in which
progress reports would be provided is alaition of the IDEA, the Court concludes
that it is ade minimis procedural violation that did not result in the loss of
educational opportunity or infringe on Pat® opportunity to participate in the
IEP process.

[I.  The DOE Considered, and Appropiately Employed, the Least

Restrictive Environment (“LRE” ) Requirements and Did Not
Predetermine Placement

Plaintiffs contend that the Deamsi should be reversed because the
DOE predetermined placement and did cartsider Parents’ concerns, all in
violation of the LRE requirements. The@t, however, agreesith the Hearings
Officer that “[Plaintiffs] have notlswn that parents had no input in the
determination of placement at the home school, or that the DOE had pre-
determined Student’s placement.” Decision at 19.

The education of a disabled child should take place in the least

restrictive environmentSee 20 U.S.C. § 1412(a)(5)(A) To the maximum extent

15



appropriate, children with glabilities . . . are [to bedecated with children who
are not disabled . . . .”). “While every effas to be made to place a student in the
least restrictive environment, it must be the least restrictive environment which
also meets the child’s IEP goalsCounty of San Diego v. Cal. Special Educ.
Hearing Office, 93 F.3d 1458, 1468 (9th Cir. 1996). In determining the least
restrictive environment, the following dio factors are considered: “(1) the
educational benefits of placement full-tinmea regular class; (2) the non-academic
benefits of such placement; (3) the effitudent] had on thieacher and children
in the regular class; and (4) thest®of mainstreaming [Student]Sacramento
City Unified Sch. Dist. v. Rachel H., 14 F.3d 1398, 1404 (9th Cir. 1994). Plaintiffs
do not specifically challenge any of the abdaetors. Instead, Plaintiffs generally
contend that the DOE predetermined Shi@eplacement in a special education
setting at McKinley and gave no meaningéohsideration to Parents’ input to the
contrary.

Plaintiffs have not established tithe DOE predetermined placement.
At the IEP meeting, the IEP team dissad the benefits, impacts, and costs of
placing Student in the general educasetting, special education setting (and the
different sub-categories of special education settings)aamanbination of
general and special education settings. Resp. Ex. 4 (May 21, 2012 Prior Written

Notice) at 049; Resp Ex. 3 (IEP Meeting Aniddisc 2) at 2:21:20-2:43:00. Other

16



than Parents’ testimony of their perceptions, there is eree that the DOE

predetermined placement. T contrary, the vice-princih testified that prior to

the IEP meeting, there had been no defteaston of placement (Hearing Tr. Vol. 2

at 246:16-20), a message thats conveyed repeatedythe IEP meetingSee

e.g. Resp. Ex. 3 (IEP Meeting Audio Disc &)2:39:46 (noting that a transition

plan would be put into placef‘{Student] was placed at a public school setting”)

(emphasis addedil. at 2:40:00 (If thisis the placement, we are not planning to

bring [Student] in without a plan”) (gohasis added). Indeed, if placement had

been already determined prior to May29,12, there would have been no reason

for the IEP team to discuss the various LRE placement options set forth above.
Consequently, although Plaiffis do not argue any of tHeachel H.

LRE factors specifically, the Court determines that the DOE adequately considered

these factors in placing Student in the@pl education settinigr his classes.

See Decision at 23-24 (explaining whyeh.RE factors were all properly

considered and why Student’s placemens W LRE). Parents’ contention that

DOE did otherwise appears to be essentially based on their disagreement with the

IEP team’s conclusion that Student shduddplaced at a DOE school. However,

“[jJust because the DOE beved (and [Student’s] panés did not believe) that

[McKinley] High School could provide theervices of the IEP does not indicate

17



that [Student’s] placemémvas ‘predetermined.”Virginia S, 2007 WL 80814,
at *11.

Plaintiffs also have not shown that the DOE disregarded or did not
investigate Parents’ concerns about agilde placement in a DOE school. To the
contrary, the evidence indicates tRatrents were vocal in expressing their
concerns regarding a transfer of Stotd® the DOE school, and that these
concerns were addressed. Parents prdwdeport on the strengths and needs of
Student in functional skills, behaviors andisbinteraction, and academics. This
three-and-a-half pagdetailed report was not gnhot ignored, but was
incorporated in full into the IEPResp. Ex. 7 (Parents’ PLEPS) at 00190-95;
Resp. Ex. 3 (IEP) at 019-23.

Parents and the Variety director additionally expressed concerns at the
IEP meeting about Student’s behaviangl @dow those behaviors could interfere
with his success in a larger DOE school settifge Resp. Ex. 3 (IEP Meeting
Audio Disc 2) at 2:33:00-2:34:15. The record indicates, however, that the DOE
considered these concerns, and disaipsssible ways to mitigate difficulties,
while emphasizing that the specifics rethte transition from Variety to McKinley
would be developed as part of the transition pl8se Hearing Tr. Vol. 2 at 238:9—
17 (testimony from McKinley’s vice-prinpal that “[the IEP team] ha][s] to

weigh—what we do as the IEP team ishéxe to weigh that, and we do consider

18



what mom’s concerns weredmwhat [the Variety direot’s] concerns were. But
based on the information that we hfdye felt that we could duplicate the

services that Variety provided and muchren). Thus, Student’s placement in the
IEP “simply reflects a difference of eduiaal philosophy with the parents, not a
denial of opportunity to participate. Saidlistricts have expertise in educational
methods that may be given appropriatEght in assessing an IEP’s compliance
with the IDEA.” Virginia S, 2007 WL 80814, at *11 (internal quotation marks
and brackets omitted). The Court deesrio second-guess the DOE’s employment
of that expertise here.

In addition, the DOE conducted seakobservations of Student, just
prior to the IEP meeting, in order to @l further data on Student’s behaviors.
Resp. Ex. 7 (Observation Reports) at 172-80conjunction with the behavioral
observations, the DOE asked Parents weeks before the IEP meeting to
complete a 150-item Parenttitg Scale that would provide further information on
Student’s behaviors going into the IEfeeting. Parents, however, did not
complete the Parent Rating Scale, let aliokécate specific concerns that the IEP
team could address. &g Ex. 8 (April 23, 2013 letter to Parents) at 279-85.

Moreover, Student’s placement was not immutable. Student was
coming from Variety, where he had ngpesure to nondisabled peers and thus no

inclusion opportunities. However,&ghEP team recognized that Student’s
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performance could change and thatl&R could be adapted accordingigee

Resp. Ex. 3 (IEP) at 035 (“The schoallwonduct periodic progress moni[tor]ing

of behavior and progress in counseling, using behavior rating scales and
observations to update the present levélserformance on the IEP at least
annually, not[e] progress, and adjust serveaned supports as necessary.”). In sum,
the Court determines that the DOE did p#determine placement, that the IEP
placed Student in the least restrictive eonment to meet his IEP goals, and that
the DOE investigated and addregsiee concerns of Parents.

1.  The DOE Addressed the Potential Hanful Effects of Placement at a
DOE School

Plaintiffs assert that the DOEdIhot consider the potential harmful
effects in deciding that the LRE wasthe DOE home school in a special
education setting. The DOE counters thatharmful effects of a transfer to
McKinley were discussed at the IEP megtand that the Hearings Officer was
correct in concluding th&fPlaintiffs] have not shown that the DOE failed to
conduct an evaluation to determine the dasdnarmful effect of the change in
placement offered through the May 9,120EP.” Decision at 21. The Court
agrees with the DOE.

“In selecting the LRE, considerati is given to any potential harmful
effect on the child or on the quality of sees that he or she needs . . . .”

34 C.F.R. § 300.116(d). the IEP meeting, the IEP team discussed the possible
20



issues in changing Student’s placenfenn Variety to a DOE school and, in
particular, to a large school like McKinleyn fact, it was Parents, and the Variety
school director, who initially raised sometbe possible harmful effects related to
moving to a larger campus setting in aorgtion with Student’s known behaviors.
Seeeg. Resp. Ex. 3 (IEP Meeting Audio Dig} at 2:33:00-2:34:15 (Variety
director discussing potential difficulties with integrating into a larger campus and
general education peers); at 2:39:00-2:39:45 (discussion of how Student’s
observed behaviors may manifest in a @éacement at McKinley). Plaintiffs
ignore the fact that a largeart of the LRE discussion tte IEP meeting was about
weighing the benefits against the potential harmful effects (even if the term
“harmful effects” was noénumerated repeatedi@nd how any potential
difficulties with placement at McKinleyould be mitigated in the various settings
that the team was considerin§eeid. at 2:37:20-2:37:48 (vice-principal
discussing mitigation of change in cans size); Hearing Tr. Vol 2 at 215:4-217:3
(explaining the discussion at the IEP megtof how the pros and cons of various
placements were weighed). Pliis may not be pleased witiow the IEP team
considered the potential harmful effects, Bldintiffs’ argument that those effects
werenot considered is unavailing.

Despite Plaintiffs’ argument to tle®ntrary, this case is nothing like

Carriel.v. DOE, 869 F. Supp. 2d 1225, 1240 (D. Haw. 2012)Cé#rriel., there
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was no evidence that the IEP team dised any of the student’s behavioral
iIssues—or the details of how the lar@@DE home school would deal with those
behaviors—prior to the decision to plabe student at the DOE home scholl.

By contrast, in this case, Student’s behavioral issues, and how they would be
iImpacted by exposure to a large DOE campus, were discussed at length and in
detail at the IEP meeting. Resp EXIBP Meeting Audio Disc 2) at 2:21:20—
2:43:00. Thus, Plaintiffs’ reliance @arriel. is misplaced.

Finally, according to Plaintiffs, DEJs decision to await development
of a transition plan until after the IEP atang indicates that the potential harmful
effects of placement at McKinley wemnet considered at the time of the IEP
meeting. This argument has no merit. hreshold matter, a transition plan may
be created (and appropriateleveloped) after an FEhas been completed.

Rachel L. v. DOE, 2012 WL 4472263, at *15-1®( Haw. Sept. 25, 2012) (citing
cases). In developing a transition pldre IEP team would engage in a discussion
of how to transition Student in orderaddress the potential harmful effects that
had already been identified and considexethe IEP meeting. Although Plaintiffs
may have misinterpreted the message, ¢kberd reflects that this is what the DOE
communicated in indicating that the tsaron plan would address the potential

harmful effects, and the Court sees naghsinister, unusual or inappropriate about
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DOE’s approachSee Hearing Tr. Vol. 2 at 234:10-12; Resp. Ex. 3 (IEP Meeting
Audio Disc 2) at 2:40:45-2:41:24.

CONCLUSION

The Administrative Hearings Offer's December 18, 2012 Decision
is hereby AFFIRMED.
IT IS SO ORDERED.

DATED: HONOLULU, HAWAI‘l, February 14, 2014.

i = Da—

DerricK K. Watson
United States District Judge

Anthony C. v. DOE; CV 12-0069BKW-BMK; ORDER AFFIRMING THE
ADMINISTRATIVE HEARINGS OFFICER’S DECEMBER 18, 2012
DECISION
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