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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

READING INTERNATIONAL INC., a CIV. NO. 13-00133IMSKSC
Nevada Corporatign
ORDER GRANTING

Plaintiff, DEFENDANT THE MALULANI
GROUP LIMITED’S MOTION

VS. FOR SUMMARY JUDGMENTON
ISSUE ON REMAND, ECF NO.
THE MALULANI GROUP, LIMITED, a 197

Hawaii Corporation,

Defendant.

ORDER GRANTING DEFENDANT THE MALULANI GROUP
LIMITED'S MOTION FOR SUMMARY JUDGMENT ON ISSUE ON
REMAND, ECFEF NO. 197

l. INTRODUCTION

OnMarch 19, 2013, Plaintiff Reading Internationaic. (“Plaintiff”
or “Reading”) filed this action alleging that Defendant The Malulani Group,
Limited (“Defendant” or “TMG”) breached duly 2, 200%ettlemenagreement
(the“Settlement AgreementBetweerthe partiedbased on thalleged failure:

1) to provide timely financial statements for certain leased propertiés;p2pvide
access to financial books and records; and 8iely certify compliance with

8 5.2(b) ofthe Settlement Agreement
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In two separate Orders, this court granted summary judgment in favor
of TMG. SeeECF Nos. 96, 164Reading Int’l, Inc. v. Malulani Grp., Ltd16 F.
Supp. 3d 1185 (D. Haw. 201HReading Int'l , Inc. v. Malulani Grp., Ltd40 F.
Supp. 3d 1312 (D. Haw. 2@). On appeal, the Ninth Circuatffirmed in part,
reversed in part, and remandeda determination of a single issueeading Intl,
Inc. v. Malulani Grp., Ltd 694 F. Appx 571 (9th Cir. 2017) Now before the
court isTMG’s Motion for Summaryudgmenbn thatsingleremand issue—
whetherTMG “materially breached the Settlement Agreement when two
individual Defendant Parties failed to timely certify their compliance with § 5.2(b)
of the Settlement Agreementld. at 572.

The court concludethatthefailure to timely certiffcompliance with
8 5.2(b) of the Settlement Agreement was not material. TMG’s Motion for
Summary Judgment is thus GRANTED.

. BACKGROUND

A. Factual Background'
In 2006, Plaintiff purchased stock TMG’s subsidiary, Malulani

Investments Limited (“MIL") for $1.8 million.SeeECFNo. 198 Def.’s Concise

! When not in dispute, the court cites directly to TMG's concise statement off&its
No. 198. Reading does not controvert or even address many of TMG’s statement wiifiabts
the court deems admitte&eel.ocal Rule 56.1(g).



Statement of Facts (“CSF”) § Approximately $x months later, Plaintifand
otherscommenced litigation against MIL and its direct(iaston Manson, John
Dwyer, Jr, Kenwei Chong, and Philip Grayn Hawaii state court, after which
TMG intervened.ld. After mediationthe parties reached a settlement ity Ju
2009. Id. § 3. This overallsettlementvas documented in fiveelatedagreements
includingthe Settlement Agreemenrd,Note,a Mortgage, and two Pledge
documents.id. { 6.

The Settlement AgreemetetweerPlaintiff, Magoon Acquisition
and Development, LLC, and James Cottelléctivelydefined as “Plaintiff
Parties” in the Settlement Agreement), dMG, MIL, Easton Manson, John
Dwyer, Jr., Philip Gray, and Kenwei Chorgpllectivelydefined as “Defendant
Parties” in the Settlement Agreememyludes monetary compensation in return
for stock ECF No. 20€4. Specifically, itprovides that in exchange for Plaintsf’
surrender of all of Plaintif§ stock inTMG companies and other consideration,
Defendant Parties shatiake a2.5 millionpaymento Plaintiffand issue
Promissory Nain the amount of $6.75 millionld. These payments were made,
and are not the subject of the instant motion.

The Settlement Agreement also includes a provision regarding the

confidentiality and destruction of an investigatory report regarding Jantes Co



(the “Kroll Report”), and an April 2, 2008 “Order Regarding Allegation of
Improper Purpose by Special Master Michael N. Tanoue” (the “Tanoue Otder”).
Under 8§ 5.2(a) and (b), the Settlement Agreemegfuireshe Defendant Parties
to destroy all copies of thi€roll/Tanoue Documentm their possession or custody,
andto use best efforts to procure and destroykhal/Tanoue Documents the
possession of certarelated persons/entitiedext, the Settlement Agreement
requires a cdification that best efforts were used by the Defendant Parties to
complywith 88 5.2(a) and (h)

Within forty-five (45) days of the Closing Date, the
Defendant Parties (a) shall destroy all copies of the

Kroll Report and the Tanou@rder (as defined above)
within their possession or custody, (b) shall use their best
efforts to procure and destroy all copies of the Kroll
Report and the Tanoue Order in the possession or control
of the Defendant Parties’ past or current affiliates,
paitners, subsidiaries (including subsidiaries of
subsidiaries), parents, agents, principals, directors,
officers, investors (direct or indirect), owners (direct or
indirect),employees, attorneys, representatives,
successors, predecessors, and assignse psiag(l

certify in writing to the Plaintiff Parties that the

Defendant Parties have used their best efforts to comply
with Subsections (a) and (b).

Id. 8 5.2(emphasis added).

2 For ease of reference, the Kroll Report and Tanoue Order are collectivelgdetess
the “Kroll/Tanoue Document’



The Settlement Agreement further outlimesfidentiality restrictions
on Defendant Partieggardingthe Kroll/Tanoue Documentsd. 8 5.2(d}(g), and
states that “this Section is material to this Agreement and has been necessary to
induce Plaintiff Parties to enter thAggreement.”ld. 8§ 5.2. Finally, the Satement
Agreement elsewhewsgates that “[t]ime is of the essence as to each and every
provision of this Agreement.1d. § 8.18.

In his declaration, TMG President Easton Manson (also President and
Director of MIL) sets forth TMG’s compliance with § 5.Eirst, he states that all
six of the Defendant Partiésomplied with Section 5.2(a) by destroying all copies
of the [Kroll/Tanoue Documents] in their possession within th®4¥ Period.”
Manson Declq 13; ECF No. 198. As to 8§ 5.2(b), on July 6, 2009, Manson sent
a letter of behalf of the Defendant Parties “to their respective agents reguestin
that, in accordance with Section 5.2 of the Settlement Agreement, they each return
or destroy all copies of tH&roll/Tanoue Docunentg in their possessioi. Id.
9 14. All recipients of that letter, including Chong and Gsdaw firm, confirmed
that they hadsearchedor and destroyedr deleted all copies of tH&roll/Tanoue
Documentsjn their possession with the 43ay Period.” Id. 15;see alscECF
No. 1988. “Thus, all six Defendant Parties, including Directors Chong and Gray,
also complied with Section 5.2(b) of the Settlement Agreement by requesting and

receiing confirmation from their agents that their agents had destroyed all copies
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of the [Kroll/Tanoue Documentsj their possession within the £y Period.”
Manson Declf 16. The 45day period ended on August 16, 2004. 1 10.

The § 5.2(c) certificatbn of compliance with 85.2(a) and (b),
however, was incomplete. As explained bynstan, on August 14, 2009 (again,
within the 45day time period) the six Defendant Parties submitted to Reading a
“Certification by Defendant Parties,” signed by all sid. § 17;see alsd&ECF No.
1989 at3. This document certified that all six Defendant Parties complied with
the requirements of § 5.2(djut onlylistedfour of the Defendant Parties
certifying compliance with § 5.2(b). That is, the certification states that TMG,
MIL, Manson, and Dwyer used their best efforts to comply ®ifh2(b) of the
Settlement Agreement, but does not mention Chong or Gray. According to
Mans, the certification “inadveently failed to note similar compliance by
Chong and Gray, even though that compliance had occuri@d’17; ECF No.
1989.°

On November 13 and December 4, 2009, Reading sent two notices of
default relating to TMG’s financial reporting obligationisl. § 18. Then, on

December 16, 2009, for the first time Reading notified TMG that the August 14,

% Without offering an alternative explanatidteading challenges Manson’s
characterization of the omission of a 8 5.2(b) certification by Chong and Gtiapdgertent’
But whether inadvertent or not, the court determines that the failure of Chong and Gmnaslyo ti
notify Reading of their actual compliance is not material.



2009 certification was deficient because Chong and Gray had failed to certify
compliance with 8§ 5.2(b)ld. § 19;see alsc=CF No. 19812. Five daydater, m
Decmber 21, 2009, Chong and Gray each executed a certification, stating that
theyhad indeedised— before the expiration of the 4fay period— “best efforts

to comply withSubsections (agnd(b) of Section 5.2f the Settlement

Agreement Manson Declf 20;see als&ECF No. 19813.*

With this background, TMG now moves for summary judgment on
thesingle questiomemanded by the Ninth Circui- whether TMG “materially
breached th&ettlementAgreement when [Chong and Gréailed timely to
certify their compliance with § 5.2(b) of the Settlement AgreemeRéading
Int'l, 694 F. Appx at 572.

B. Procedural Background

Based on two of this court’s previous summagment orders, on
July 26, 2017, the Ninth Circuit reversed in part, affirmed in part, and remanded.
On January 5, 2018, Defendant filed its Motion for Summary Judgment on Issue

on Remand ECFNo. 197. Plaintiff filed an Opposition on March 12, 20E€F

* Reading presents no evidence to show any harm or damage to it from the late
certification of compliance with § 5.2(b).oFthis untimely certificationReading seek&
invoke an acceleration clause, resulting in over $448,000 in default fees, $337,000 in late fees,
and $618,000 in attorney fees and coflef.’s CSF{ 30.



No. 202, and Defendant filed a Reply on March2(®,8,ECFNo. 205. A hearing
was held on May1, 2018.

[ll. STANDARD OF REVIEW

Summary judgment is proper where there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law. Fed.
R. Civ. P. 56(a). Rule %8) mandates summary judgment “against a party who
fails to make a showing sufficient to establish the existence of an element essential
to the party’s case, and on which that party will bear the burden of proof at trial.”
Celotex Corp. v. Catretd 77 US. 317, 322 (1986%ee also Broussard v. Univ. of
Cal. at Berkeley192 F.3d 1252, 1258 (9th Cir. 1999).

“A party seeking summary judgment bears the initial burden of
informing the court of the basis for its motion and of identifying those portions of
the pleadings and discovery responses that demonstrate the absence of a genuine
issue of material fact.'Soremekun v. Thrifty Payless, 809 F.3d 978, 984 (9th
Cir. 2007) (citingCelotex 477 U.S. at 323%kee also Jespersen v. Harrah's
Operating C0.392 F.3d 1076, 1079 (9th Cir. 2004). “When the moving party has
carried its burden under Rule 56[(a)], its opponent must do more than simply show
that there is some metaphysical doubt as to the material facts [and] come forward
with specific facts showinthat there is genuine issue for tridl Matsushita

Elec. Indus. Co. v. Zenith Radi75 U.S. 574, 5887 (1986) (citation and internal
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guotation signals omitted$ee also Anderson v. Liberty Lobby, |#Z7 U.S. 242,
247-48 (1986) (stating that a party cannot “rest upon the mere allegations or
denials of his pleading” in opposing summary judgment).

“An issue is ‘genuine’ only if there is a sufficient evidentiary basis on
which a reasonable fact finder could find for the nonmoving party, and aelispu
‘material’ only if it could affect the outcome of the suit under the governing law.”
In re Barboza545 F.3d 702, 707 (9th Cir. 2008) (citiAgderson477 U.S. at
248). When considering the evidence on a motion for summary judgment, the
court musdraw all reasonable inferences on behalf of the nonmoving party.
Matsushita Elec. Indus. Ga175 U.S. at 58&ee also Posey v. Lake Pend Oreille
Sch. Dist. No. 84546 F.3d 1121, 1126 (9th Cir. 2008) (stating that “the evidence
of [the nonmovant] is tbe believed, and all justifiable inferences are to be drawn
in his favor.” (citations omitted)).

IV. ANALYSIS

TMG argues that the failure of Chong and Grayirteely certify their
compliance with § 5.2(b) was not material. In response, Reading clatimsy;
flippantly, that “a deal is a deadind the breach was materidlhe court first sets
I
I

I



forth relevant law, and theaddressethe materiality of the breach
A. The Law Regarding Materiality

“[A]s a general rule, the construction and legal effect to be given a
contract is a question of lawFound. Int'l, Inc. v. E.T. Ige Const Inc,, 102 Haw.
487, 49495, 78 P.3d 23, 381 (2003) (citation and quotations omitt&dContext
matters— “a contract should be construed as a whole and its meaning determined
from the entire context and not from any particular word, phrase, or cladae:’
Med. Ass’'n v. Haw. Med. Serv. Ass'n,.Jriid 3 Haw. 77, 92, 148 P.3d 1179, 1194
(2006) (citations anduotations omitted).

In Hawaii, “[a] materialdefault or breach does not result simply
because a party to a contract violates one of the agresmemntisions.” Aickin v.
Ocean View Invs. Co84 Haw 447, 460, 935 P.2d 992, 1005 (199¢Mmphasis
omitted). And in Golf Carts, Inc. v. MiePacific Country Clup53 Haw.357,493
P.2d 133§1972) theHawaii Supreme Qurtexplained the general rule of

materiality in the context of a claim for contractaigsion:

> In its analysis, the court addresses the question raised by TMG’s Ntot®ammary
Judgment on Remand, whittacksthe specific question remanded by the Ninth Cireuitether
TMG “materially breached th8ettlementAgreement when [Chong and Gray] failed timely to
certify their compliance with § 5.2(b) of the Settlement Agreemdreading Intf, 694 F.
App’x at 572. To the extent Reading offers facts or objects to facts that are inconsigtethe
guestion on remand, the court does not consider such matters.

® Section 8.8 of the Settlement Agreement provides that Hawaii law applies to the
interpretation and enforcement of the agreement.
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A rescission is not warranted by a mbreach of

contract nososubstantial and fundamental as to defeat
the object of the parties in making the agreemémtiore
partial failure of performance of one party will give the
other the right of rescission, the act failed to be
performed must go tthe root of the contract or the
failure to perform the contract must be in respect of
matters which would render the performance of the
remainder a thing different in substance from that which
was contracted for.

Id. at 359, 493 P.2d at 1336iting Yuc@ Mining & Petroleum Co. v. Howard C.
Phillips Oil Ca, 69 N.M. 281, 285, 365 P.2d 925, 927 (1961))

Many aher courts havalsoapplied this “root of the contract” test.
Seee.g.,Process Am., Inc. v. Cynergy Holdings, L1839 F.3d 125, 136 (2d Cir.
2016)(stating that foa breach to be materiahder New York lawit must“go to
the root of the agreement between the pdjtids re Interstate Bakeries Corp
751 F.3d 955, 96@th Cir. 2014)applying lllinois law and statinthat “if it is
deternined that a breach is material, or goes to the root or essence of the contract,
it follows that substantial performance has been rengeraterbank Ing., L.L.C.

v. Vail Valley Consol. Water Distl2 P.3d 1224, 1229 (Colo. App. 200fmding

that a material breach “goes to the root of the matter or essence of the coftract”).

" And many other states apply a simiktandard, although worded differgntSee e.g.
Mitchell v. Straith 698 P.2d 609, 612\(ash.Ct. App. 1985)stating thath material breach of
contractis often defined “as one that substantially defeats the purpose of the ¢yntract
Specialized Commercial Servs., Inc. v. WeB009 WL 532603, at *3 (Ariz. Ct. App. Mar. 3,
2009)(“A generally accepted definition of material breach is a breach that goesasstnce of

(continued . . .)
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Finally, the Hawaii Supreme Court has@foundthe Restatement
(Second) of Contracts § 241 (19783tructive. It provides:

In determining whether a faile to render or to offer
performance is material, the following circumstances are
significant:

(a) the extent to which the injured party will be deprived
of the benefit which he reasonably expected;

(b) the extent to which the injured party can be
adegately compensated for the part of that benefit of
which he will be deprived;

(c) the extent to which the party failing to perform or to
offer to perform will suffer forfeiture;

(d) the likelihood that the party failing to perform or to
offer toperform will cure his failure, taking account of
all the circumstances including any reasonable
assurances;

(e) the extent to which the behavior of the party failing to
perform or to offer to perform comports with standards of
good faith and fair dealing

Aickin, 84 Haw at460n.27, 935 P.2d at 1005 n.27

(. . . continued)

the contract, defeating the partiparpose in entering the contrdg¢t(emphasis omitted);

Marion Family YMCA v. Hese| 897 N.E.2d 181, 186 (Ohio Ct. App. 2008) (defining a material
breach as “a failure to do something that is so fundamental to a contract tlagttiead

perform defeats the essential purpose of the cohjtr&tansbury v. Fed. Home Loan Mortg.

Corp., 2017 WL 3821669, at *3 (W.D. Va. Aug. 31, 2017) (“The Supreme Court of Virginia has
defined & material breach of contraas'a failure to do something that is so fundamental to the
contract that the failure to perform the obligation defeats senéial purpose of the contract.”)
(quotingCountryside Orthopaedics v. Peyi&@41 S.E.2d 279, 285 (Va. 2001)).
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B.  Application of the Law Regarding Materiality

Applying the Hawaii standardhé court concludes that the breach was
not material— thatis, it did not go to théroot’ of the Settlement Agreement. The
undisputed evidence establishes thasialDefendant Partiesncluding Chong
and Graytimely complied withthe substantiveequirement of § 5.2(and(b) of
the Settlement Agreemest that is, within 45 days of the closing date they had
destroyed all copies of th&oll/TanoueDocuments within their possession and
control (as required by 5.2(a)), and had used best efforts to procure and destroy
copies in the control aklated permsns/entitiegas required bg 5.2(b)) See
MansonDecl. 113-16.

The breach camenly in thepartially untimelycertificationof this
compliance. While four of the six Defendant Parties certified full compliance
within the 45day window Chong andsray certified compliance with 8 5.2(a), but
not § 5.2(b).Specifically, although Chong and Gray certified that they had
destroyed th&roll/TanoueDocuments within their own possession or control,
they failed to certify pursuant to 8§ 5.2(b) that they tiseld their best efforts to
procure and destroy all copies of these documertgejpossession of related
personntities(although, again, they had in fact used such efforts within the 45
day window) SeeECF Na 1989.

Butthe clear objectiveor “root” of § 5.2 ofthe Settlement Agreement
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was theprocurement and subsequeéestructionof theKroll/TanoueDocuments
within 45 day<f closing. And that was done. The fact that Reading was not told
of full compliance within the 45 days simply isn'afarial to the objective to

locate and destroy th€&roll/TanoueDocuments.And, although late, Chong and
Gray did eventually certify their full complianoa DecembeR1, 2009 only five

days after being notified of their namompliance Stated differery, § 5.2’s

primary objective was fully satisfied within the 45 day windevithat Reading

was not formally notified of full compliance until outside of that 45 day window is
not material. Defendant substantially complied, and lingted breachwasnot

related to a matteiw hich would render the performance of the remainder a thing
different in substance from that which was contracted fGolf Carts, Inc, 53

Haw.at 359 493 P.2d at 339 (quotingYucca Mining & Petreum Co, 69 N.M.

at 285, 365 P.2dt 927)

Reading argues, in part, that the court sheoaltsider the breach
material because “the express terms of the Settlement Agreement provide that it
was a material provision.” ECF No. 202 atdd while it's certainly true that the
Settlement Areement states that § 5i2 material to this Agreement and has been
necessary to induce the Plaintiff Parties to enter this Agreement,” it does not
follow thatanybreach ofanyprovision of § 5.2 is necessarily matet@lthe entire

SettlemenAgreement
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Instead, tk Settlement Agreementakes clear that, regardless of
context of the entire Settlement Agreement, § 5ta ks considerethaterial®
But todetermine whethex specificbreachof 8§ 5.2 ismaterial the court musstill
consider te “root’ or objective of § 5.As to the overall Settlement Agreement
and not apply a blanket rule thatybreach is per se material, no matter how
minor or insignificant. For instance, under Reading’s theory, had the Defendant
Parties complied with §.2(c) one day latéor, for that matter, onleouror one
minutelate), the breach would be materiglving rise to its claim of damages.
And the weakness of this argument is demonstrated by Readirlg'slaim of the
damage it suffered‘Reading has been permanently deprived of the benefit of
receiving the certifications by the required datECFNo. 202 at 10. But Reading
never explains, or attempts to explain, how the late certification of compliance
with 8 5.2(b)deprived it of anyactual‘benefit.” It has alleged no harandno

damagemuch less produced any evidence to meet its burden at this summary

8 Without the provisionspecifying § 5.2 as materjahe entirety of § 5.2 could be
deemed immaterial whenewingthe Settlement Agreemeas a whole.See Aicken84 Haw. at
1006 (stating that to determine a breach cuts to the “root” of an agreement, t\wokro the
contract as a whole to shed light on the intent of the parties in entering intordenjagt].”).
And the primary conderation of the Settlement Agreement whsar— TMG'’s repurchase of
stock in return for $2.5 million in cash aadhreeyear interesbearing note for $6.75 million.
ECF No. 200-4. That ishe “root” of the overall Settlement Agreement \@asubstamal
amount of money, andhis monetary consideration was fully satisfied.

The materiality provisioserves to specifthat 85.2 was important or “material” to the
overall Settlement AgreemenAnd the Ninth Circuit remanded for the court to address whether
Defendant materially breached the ovegattlement Agreememiot whether it breached one
aspect of that agreement.
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judgment stageInfact, Reading claims that it cannot be compensatethisr
“deprivation” adequatel§due to the difficulty of showing damagesld. This
“deprivation” argument falls flat— Reading has offered no evidence in opposition
to show that it was damaged in any w&eading proffers nothing indicating it
needed the certificatidior any external reasorin other wordsReadin¢s sole
“damagg@ is the breach itself, not arharmflowing fromthe breach

Applying the test set forth ithe Restatement (Second) of Contracts
8 241, the court reaches the same reshitst, Reading received the bendiiat it
reasonalyl expected. In fact, Reading has not provided any evidence toasshow
deprivation of any benefit, but instead simply claims that “a deal is a deal.”
Reading got the full and timely benefit of § 5.2(a) and (b). Second, Reading can
receive no adequate coensation for its injury because it can prove no injury.
The substantiahonetary requirements of the Settlement Agreement were fully
satisfiedoy TMG. Third, the penalty under the Settlement Agreement’s

acceleration clause that Reading sdek$otal, an amount in excess of

° Indeed, as TMG argues, the uncontested evidence indicates that Readinigestiehn
consider the certification materiat Reading did not notify TMG about the two missing names
until Reading'’s third notice of default, four months aftex deficient certification. If timely full
certification had been so critical, Reading woubd Imave waited.
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$1,400,000)ould result in an unconscionable forfeitdfeAgain, Reading has

shown no injury or prejudice from the breach. FouftiG did correct Chong'’s

and Gray'’s failure to certify compliance with § 5.2(b) by filing a certification on
December 21, 2009. And fifth, Reading has produced no evidence to suggest that
TMG acted in bad faithln short, applying the 8§ 241 factors also demonstrates that

the breach was not materfal.
/1

I

9 The court also agrees with TMG that, even if the breasfe material, the
acceleration clause would be unenforceable. First, the court predicts that thie $laweme
Court would find thathe acceleration clause in this case isrenfof liquidated damagesSee
The Edward Andrews Grp., Inc. v. Addressing Servs.2005 WL 3215190, at *5 (S.D.N.Y.
Nov. 30, 2005) (“Armacceleratiorclause is ongype of liquidateddamagegprovision . . . ."”);
Bank One, Texas, N.A. v. Prudential Ins. Co. of, 818 F. Supp. 943, 967 n.31 (N.D. Tex.
1995) (“Accelerateduture rents are not a measure of actual harm, bumstesada form of
liquidateddamages.”).And under Hawaii law, a liquidated damages provision will be enforced
if there is a “reasnable relation” between the amount of liquidated damages and the party’s
actual damagesSeeg e.g, OWBR LLCv. Clear Channel Comm’s, In@266 F. Supp. 2d 1214,
1226 (D.Haw.2003). Here, there is no relation whatsoever between the damages Reading seek
under the acceleration clause and its actual damaegtesvaii law is clear that a liquidated
damages clause that constitutes a penalty will not be enforgemhd Hawaiian Assocs. v.
Pacific Grp, 680 F. Supp. 1438, 1449 (D. Haw. 1988).

X The court recognizes that the Settlement Agreement also contains a “time is of the
essence” clause. ECF No. 128 8.18. But in applying such a clause, the court “look[s]
through form to substanceRothenberg v. Follmari72 N.W.2d 845, 85Mich. Ct. App.

1969) (cited with approval idenkins v. Wiseb8 Haw. 592, 597-98 n.3, 574 P.2d 1337 n.3
(1978) andKaiman Realty, Inc. v. Carmichadé5 Haw. 637, 639, 655 P.2d 872, 874 (1982)).
Even taking into consideration the “time is of the essence” gl#uséailure to timely certify
compliance with &.2(b) is not material given that the Defendant Parties in fact substantively
complied with the required 45 days.
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V. CONCLUSION

For the foregoing reasons, the cdBRANTS Defendant’s Motion for
SummaryJudgmenbn Issue on RemandBecause there is another pending matter
before the court, the clerk of court is directed not to close the case file at this time.

IT IS SO ORDERED.

DATED: Honolulu, HawaiiMay 25, 2018.

/s/ J. Michael Seabright
J. Michael Seabright
United States District Judge

Reading Int'l, Inc. v. The Malulani GrpCiv. No. 13-00133 JM&SC, OrderGranting
Defendant ie Malulani Group Limited’s Motion for SummaryJudgment on Issue on Remand,
ECF No.197
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