Reading International, Inc. v. The Malulani Group, Limited Doc. 96

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

READING INTERNATIONAL,a ) CIV.NO. 13-00133 JMS-KSC
Nevada corporation, )
) ORDER (1) GRANTING IN PART
Plaintiff, ) AND DENYING IN PART
) DEFENDANT’'S MOTION FOR
VS. ) SUMMARY JUDGMENT, OR, IN THE
) ALTERNATIVE, MOTION FOR
) PARTIAL SUMMARY JUDGMENT,
) DOC. NO. 39; AND (2) DENYING
) PLAINTIFF'S COUNTER-MOTION
) FOR SUMMARY JUDGMENT, DOC.
)

NO. 58

THE MALULANI GROUP,
LIMITED, a Hawaii corporation,

Defendant.

ORDER (1) GRANTING IN PART AND DENYING IN PART
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT, OR, IN THE
ALTERNATIVE, MOTION FOR PARTIAL SUMMARY JUDGMENT,
DOC. NO. 39; AND (2) DENYING PLAINTIFF'S COUNTER-MOTION

FOR SUMMARY JUDGMENT, DOC. NO. 58

|. INTRODUCTION

On March 19, 2013, Plaintiff Reading International (“Plaintiff” or
“Reading”) filed this action alleging th&tefendant The Malulani Group, Limited
(“Defendant” or “TMG”) breached a settteent between the parties by failing to
provide timely financial statements for tan leased properties, provide access to
financial books and records, and certifattbefendant used its best efforts to

destroy certain materials from a prior litigation.
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Currently before the court is Defendant’s Motion for Summary
Judgment, and Plaintiff’'s Counter-Motion for Summary Judgment, in which the
parties dispute whether Defendant breadhedparties’ agreement, whether any
breaches are curable, and whether Dadmt cured the breaches. Based on the
following, the court finds that the undispdtfacts establish that the breaches at
issue were subject to cure but thedthial questions remain as to whether
Defendant did indeed cure somelodse breaches. The court therefore GRANTS
in part and DENIES in part Defendant’s Motion for Summary Judgment, and
DENIES Plaintiff's Counter-Motion for Summary Judgment.

II. BACKGROUND

A. Factual Background

In 2006, Plaintiff purchased stock refendant’s subsidiary, Malulani
Investments Limited (“MIL") for $1.8 million.SeeDoc. No. 40, Def.’s Concise
Statement of Facts (“CSF”) 11Six months later, Plaintiff commenced litigation
against MIL and its directors in Hawaiagt court (the “Hawaii Action”), after
which time Defendant intervenedd. Plaintiff, a minority shareholder in MIL,

brought the Hawaii Action alleging that MIL refused to provide shareholder

! Where the parties do not dispute a particular fact (or a portion of a fact) contained in a
CSF, the court cites directed to that party’s CSF.
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information and blocked efforts by tih@nority-appointed director, James Cotter,

to participate in the management and direction of MbeeDoc. No. 59, Pl.’s CSF

1 1. From June 2008 to February 2009jmRiff and Defendant mediated their

dispute, resulting in a July 2009 settlement. Doc. No. 40, Def.’s CSF { 2.
Pursuant to the July 2009 settlement, Defendant repurchased its stock

from Plaintiff, and Plaintiff received $21&illion in cash and a three-year interest-

bearing note for $6.75 millionld. 3. This overall agreement was documented in

the following five interrelated agreements (“Settlement Documents”):

1. Settlement Agreement dated July 2, 2009
(“Settlement Agreement”), Doc. No. 40-3, Def.’s
EX. 2;

2. Secured Promissory Note (“Promissory Note”),
Doc No. 40-4, Def.’s Ex. 3;

3. Mortgage, Assignment of Leases and Rents,
Security Agreement, Financing Statement and
Fixture Filing dated July 2, 2009, encumbering
Defendant’s right, title, and interest in real
property referred to as the Kokua Market Property
(“Mortgage”), Doc. No. 40-5, Def.’s Ex. 4;

4, Shareholder Pledge Agreement dated July 2, 2009,
in which Defendant granted a security interest in
and pledged to Plaintiff all of its right, title, and
interest in the shares of MBL Maryland, Inc.,
whose sole asset is a property known as the West
Maui Center (“MBL Pledge Agreement”), Doc.

No. 40-6, Def.’s Ex. 5; and



5. Collateral Assignment of Membership Interests
dated July 2, 2009, in which Defendant granted a
security interest and pledged to Plaintiff all of its
right, title, and interest in its membership in
Lahaina C, LLC, whose sole asset is a property
known as the Kaiser Property (“Lahaina Pledge
Agreement”), Doc. No., 40-7, Def.’s EX. 6.
See alsd®oc. No. 40, Def.’s CSF | 3.
The court outlines the relevant provisions of these documents and the
facts regarding Defendant’s alleged breaches as follows:
1. The Settlement Agreement
The Settlement Agreement is between Plaintiff, Magoon Acquisition
and Development, LLC, and James Cotteithe one hand (defined as “Plaintiff
Parties” in the Settlement Agreemerad Defendant, MIL, Easton Manson, John
Dwyer, Jr., Philip Gray, and Kenwei Chong on the other hand (defined as
“‘Defendant Parties” in the Settlement Agreement).
The Settlement Agreement provides that in exchange for Plaintiff's
surrender of all of Plaintiff's sticin Defendant companies and other

consideration, Defendant Rias shall (1) deliver a cashier’s check to Plaintiff for

$2.5 million; (2) issue the Promissory Note in the amount of $6.75 million; and



(3) secure the Promissory Note by providing the Mortgage on the Kokua Market
Property, the MBL Pledge Agreemeand the Lahaina Pledge AgreemeSte
Doc. No. 40-3, Def.’s Ex. 2 § 2.2.

The Settlement Agreement also includes a provision regarding the
confidentiality and destruction of anvestigatory report regarding James Cotter
(the “Kroll Report™), and an Apri2, 2008 “Order Regarding Allegation of
Improper Purpose by Special Master Michael N. Tanoue” (the “Tanoue Order”).
The Settlement Agreement allows Defend@atties forty-five days to procure and
destroy all copies of these documents that are either in their possession (8 5.2(a) of
the Settlement Agreement) or in the passen of any related entities (8 5.2(b) of
the Settlement Agreement), and to cerifyvriting that their best efforts were
used to comply with these obligationsl. § 5.2(c). The Settlement Agreement
further outlines restrictions on Defend#&tdrties’ obligations to keep these
documents confidential going forwartd. § 5.2(d)-(g). The Settlement
Agreement states that “this Sectiommaterial to this Agreement and has been
necessary to induce Plaintiff Bias to enter this agreementd. § 5.2.

Finally, the Settlement Agreement provides that “time is of the
essence as to each and evepvmion of this Agreement.’Ild. § 8.18. The

Settlement Agreement also includes aegmnation clause, stating that “[t]his



Agreement (including the exhibits heretoiarhare an integral part hereof and the
documents and instruments whose execution and delivery are contemplated herein)
contains the final and entire agreemamtl understanding of the Parties regarding
the subject matter hereofld. § 8.13?
2. The Promissory Note

The Promissory Note states that Defendant promises to pay Plaintiff
$6.75 million, plus interest at the raie6.25 percent per annum starting on the
date of the Note. Doc. No. 40-4, DefEx. 3. These payments are due on a
guarterly basis starting January 1, 201d.

The Promissory Note further includes the following default provision:

3. Event of Default; Default Interest; Late Charge.

(@) Upon the occurrence of an Event of Default
(as hereinbelow defined),glindebtedness shall become
immediately due and payable at the option of Holder. If
Maker fails to pay any sums due under this Note or any
instrument securing this Note on the date when the same
is due, Maker shall pay to Holder upon demand a late
charge on such sum in an amount equal to the lesser of (i)
five percent (5%) of such unpaid amount, and (ii) the
maximum late charge permitted to be charged under the
laws of the State of Hawgia “Late Charge”). Maker
will also pay to Holder, aftesin Event of Default occurs,
in addition to the amount due and any Late Charges, all
reasonable costs in collecting, securing, or attempting to

2 The “documents and instruments whose execution and delivery are contemplated
herein” include the Mortgage, the MBL Pledge Agreement, and the Lahaina Pledge Agreement.
SeeDoc. No. 40-3, Def.’s Ex. 2 § 2.2.



collect or secure this Note or any instrument securing this
Note, including, without limitation, court costs and
reasonable attorneys’ fees (including reasonable
attorneys’ fees on any appeal by either Maker or Holder
and in any bankruptcy proceedings).

(b) As used herein, the term “Event of Default”
shall mean the occurrenoéone or more of the
following: (i) if Maker fails to make any scheduled
payment of principal or interest on the date such payment
is due, (ii) if Maker fails tgpay any other amount payable
pursuant to the Loan Documents (excluding principal due
on the Maturity Date) within five (5) days after written
notice from Holder, (iii) if Maker fails to pay the
outstanding Indebtedness on the Maturity Date; or (iv)
upon the occurrence of an “Event of Default” as such
term is defined in the Mortgage or an other Loan
Document.

Id. § 3.

3. The Mortgage, MBL Pledge Agreement, and Lahaina Pledge
Agreement

The Promissory Note was secured by the (1) Mortgage on the Kokua
Market Property, (2) the MBL Pledgggreement pledging TMG's interests in
MBL Maryland Inc., whose sole assetswhe West Maui Center, and (3) the
Lahaina Pledge Agreement pledging TM@iterests in Lahaina C, LLC, whose
sole asset was the Kaiser Prope®geeDoc. No. 40-3, Def.’s Ex. 2 § 2.2.3; Doc.
No. 40-4, Def.’s Ex. 3 8 6. The cowallectively refers to the Kokua Market
Property, the West Maui Center, and taiser Property as the “Collateral

Properties.”



The Mortgage, MBL Pledge Agreement, and Lahaina Pledge
Agreement all include similar languageu&ing Defendant to provide Plaintiff
“(i) annually within forty (40) days fitlowing the end of each calendar year, and
(i) within twenty (20) days followindhe end of each calendar quarter a true,
complete, correct and accurate copytbé Defendant company-at-issue’s]
unaudited financial statement” for therjogl, “including a statement of operations
(profit and loss), a statement of cash flows, a calculation of net operating income, a
balance sheet, an aged accounts receavaplort and such other information or
reports as shall be requested by [PlaintiffPboc. No. 40-5, Def.’s Ex. 4 § 2.5(b);
Doc. No. 40-6, Def.’s Ex. 5 § 15.3(b); Dddo. 40-7, Def.’s Ex. 6 § 15.3(b). The
Mortgage further requires that Defendant provide for the Kokua Market Property
“within twenty (20) days following tb end of each calendar quarter a true,
complete, correct and accurate rent aoldl occupancy report for such period and
such other occupancy and ratatistics” as Plaintiff shlarequest in its discretion.
Doc. No. 40-5, Def.’s Ex. 4 § 2.5(c).

The Mortgage, MBL Pledge Agreement, and Lahaina Pledge
Agreement also include similar provisions defining an “Event of Default” and
outlining the timing for an opportunity to cure. For example, the Mortgage

provides:



Section 7.11 Event of Default definedhe
occurrence of one or more tfe following events shall

be an “Event of Default” hereunder:

(i)  the occurrence of the emts identified elsewhere in
the Note, this Mortgage, t¢ine other Loan Documents as
constituting an “Event dDefault” hereunder or
thereunder;

(i)  any breach by the “Defendant Party” (as such term
is defined in the Settlement Agreement) of an obligation
of such party under the Settlement Agreement or any
other Settlement Agreement;

(vi) if Mortgagor shall fail to deliver to the Mortgagor
[sic] any of the Financial Statements as required pursuant
to Section 2.5 hereof;

(x) if a default shall be continuing under any of the
other obligations, agreements, undertakings, terms,
covenants, provisions or conditions of this Mortgage or
any other Loan Document not otherwise referred to in
this Section for ten (10) days after notice to the
Mortgagor, in the case of any default which can be cured
by the payment of a sum of money or for thirty (30) days
after written notice, in the case of any other default
(unless otherwise provided herein or in such other Loan
Document); providechowever that if such non-

monetary default under this clause (i) is susceptible of
cure but cannot reasonably be cured within such default
within such thirty (30) day period and thereafter
diligently and expeditiouslproceeds to cure the same,
such thirty (30) day period and thereafter shall be
extended for such time as is reasonably necessary for
Mortgagor in the exercise oiue diligence to cure such
default, but in no event shall such period exceed ninety
(90) days after the original date.




Doc. No. 40-5, Def.’s Ex. 4 § 7.11The Mortgage further defines “Loan
Document” to include “the Note, this Mortgage or any other instrument securing
the Note.” Id. at “GRANT.”

The MBL Pledge Agreement atite Lahaina Pledge Agreement
include similar clauses. For examplee MBL Pledge Agreement provides:

7.1. Definition of Events of DefaultAny of the
following specified events shall constitute an “Event of
Default” under this Agreement:

(@) the occurrence of the@ws identified elsewhere in
this Agreement or the Loddocuments as constituting an
“Event of Default” heeunder or thereunder;

(b) subject to subparagraph 7.1(i) below, any breach
by a “Defendant Party” (as sk term is defined in the
Settlement Agreement) of an obligation of such party
under the Settlement Agreement or any other Settlement
Agreement;

(g) if [Defendant] shall fail to deliver to [Plainitff] any
of the Financial Statements required pursuant to Section
15.3 hereof;

(i) if a default shall be continuing under any of the
other obligations, agreements, undertakings, terms,
covenants, provisions or conditions of this Agreement,
the Lahaina Pledge, Mortgage, Note or any other Loan
Document not otherwise referred to in this Section for ten
(10) days after notice to [Dexidant], in the case of any
default which can be cured by the payment of a sum of
money or for thirty (30) days after written notice, in the
case of any other default (unless otherwise provided
herein or in such other Loan Document); provided,
however that if such non-monetary default under this
clause (i) is susceptible of cure but cannot reasonably be
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cured within such default within such thirty (30) day

period and provided furtherah[Defendant] shall have

commenced to cure such deltawithin such thirty (30)

day period and thereafter diligently and expeditiously

proceeds to cure the sameglsthirty (30) day period

and thereafter shall be extended for such time as is

reasonably necessary for [[@eflant] in the exercise of

due diligence to cure suchfdalt, but in no event shall

such period exceed ninety (90) days after the original

notice.
Doc. No. 40-6, Def.’s Ex. 5 § 7.1. tomparison to the Mortgage defining “Loan
Documents” to include “the Note, this Mortgage or any other instrument securing
the Note,” Doc. No. 40-5, Def.’s Ex.at “GRANT,” the MBL Pledge Agreement
defines “Loan Documents” as “the Note, this Agreement, the Mortgage or any of
the other instruments referenced in the foregoing documents.” Doc. No. 40-6,
Def.’s Ex. 5 8§ 1.2. The language ofHaana Pledge Agreement -- in outlining the
opportunity to cure and definition of “LaaDocuments” -- is substantially similar
to the MBL Pledge AgreementeeDoc. No. 40-7, Def.’'s Ex. 6 § 7.1.

Like the Settlement Agreement, the Mortgage, Lahaina Pledge
Agreement, and MBL Pledge Agreemerdainclude provisions stating that time
Is of the essence with respect te fferformance the obligations under these

documents. Doc. No. 40-5, Def.’s Ex. 4 § 8.9; Doc. No. 40-6, Def.’s Ex. 5 § 23(f);

Doc. No. 40-7, Def.’s Ex. 6 8§ 23(f).
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4, Plaintiff's Allegations of Defaults by Defendant

Defendant did not provide Plaintiff quarterly financial information
within twenty days after the close of thiquarter of 2009. As a result, Plaintiff
sent Defendant a November 13, 2009 natisserting that this failure to provide
this information was an event défault under the Mortgage, MBL Pledge
Agreement, and Lahaina Pledge Agreeméic. No. 40-10, Def.’s Ex. 9, at 2-3.
Plaintiff demanded full payment of the principal of the Note, and further elected,
among other things, to inspect the books and records of MBL Maryland and
Lahaina C.Id. at 5.

Defendant responded on Novem#tér 2009, stating its understanding
that the obligation to make payments under the Promissory Note and provide
financial information did not begin untithe end of the first full quarter, which
would be December 31, 2009. Doc..M@-11, Def.’s Ex. 10. Defendant
nonetheless provided profit and loss statasarash flow statements, and balance
sheets for the Collateral Propertidd.

On November 19, 2009, Plaintiff notified Defendant that (1) it
disagreed with Defendant’s interprieda of when the financial reporting
obligations began, (2) the events of default were not curable, and (3) Plaintiff

wished to proceed with mediation. Dd&. 40-12, Def.’s Ex. 11. On December
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4, 2009, Plaintiff reiterated its request to inspect and copy the books for MBL and
Lahaina C, and asserted that such refwsal an additional event of default. Doc.
No. 40-15, Def.’s Ex. 14.

On December 16, 2009, Plaintifftifted Defendant that another
default occurred when Defendant faikedorovide a complete certification
regarding the Kroll Document and thenbaie Order as required by 8 5.2 of the
Settlement Agreement. Doc. No. 40-17, Def.’s Ex. 16. On August 14, 2009,
Defendant had provided Plaintiff two “Certiition[s] by Defendant Parties” -- the
first signed by all Defendatarties stating that they used their best efforts to
comply with § 5.2(a) of the Settlemehgreement requiring them to destroy all
copies of this documents, and thea@®at signed by all Defendant Parties except
Philip Gray and Kenwei Chong that they used their best efforts to comply with
8 5.2(b) of the Settlement Agreement requiring them to destroy all copies of these
documents in the possession or contraheir related entities. Doc. No. 40-9,
Def.’s Ex. 8. According to PlaintifRhilip Gray’s and Kenwei Chong’s failure to
certify compliance with § 5.2(b) constituted a defad@eeDoc. No. 40-17, Def.’s
Ex. 16. On December 21, 2009, TM@vided amended certifications under
8 5.2 of the Settlement Agreement foiliphGray and Kenwei Chong. Doc. No.

40, Def.’s CSF § 8; Doc. No. 40-18, Def.'s Ex. 17.
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On December 30, 2009, the parties began mediaSeeDoc. No.
40-14, Def.’s Ex. 13; Doc. No. 40-25, DefEx. 24. During this process, the
parties agreed for Plaintiff to perform its inspection of records on February 23,
2010,seeDoc. No. 40-25, Def.’s Ex. 24nd Plaintiff conducted an inspection on
this date. Doc. No. 57, Pl.’'s Resp.Def.’s CSF § 19. On October 26, 2010,
Plaintiff terminated mediation. @oNo. 40-37, Def.’s Ex. 36.

5. The California Action

In May 2011, Defendant notified Pidiff that it intended to prepay
the balance on the Promissory NateeDoc. No. 40-40, Def.’s Ex. 39, and on
June 7, 2011, Defendant made such paymBot. No. 40-43, Def.’s Ex. 42. As a
result of this prepayment, the MortgaddBL Pledge Agreement, and Lahaina
Pledge Agreement were terminatddoc. No. 40, Def.’s CSF | 25.

In the meantime, on May 12, 2011, Plaintiff filed a complaint in
California state court asserting that Defant breached the parties’ agreements
(the same alleged breaches as indltson) (the “California Action”).SeeDoc.
No. 40-54, Def.’s Ex. 51. On December 15, 2011, the California Action was
dismissed for lack of personal jurisdarti, Doc. No. 40-55, Def.’s Ex. 52, and on

February 17, 2012, Defendant was awarded its attorneys’ fees. Doc. No. 40-56,
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Def.’s Ex. 53. These determinationsrer@ffirmed on appeal. Doc. No. 40-57,
Def.’s Ex. 54.
B.  Procedural History

On March 19, 2013, Plaintiff filed this action alleging claims against
Defendant titled (1) Breach of Securedissory Note; (2) Breach of Contract;
and (3) Declaratory Relief. Plaintiff'sain for damages in this action includes not
only the payment of default penaltiescaglined in the parties’ agreements, but
also the attorneys’ fees and costs incurred in connection with the California Action.
SeeDoc. No. 40, Def.’s CSF { 30.

On January 22, 2014, Defenddired its Motion for Summary
Judgment. Doc. No. 30. Plaintiff filed an Opposition and Counter-Motion on
March 3, 2014, Doc. No. 58, Defenddited a Reply and Opposition to the
Counter-Motion on March 10, 2014, Doc. No. 62, and Plaintiff filed a Reply in
I
I
I
I
I

I
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support of its Counter-Motion on March 17, 2014. Doc. N&® Alhearing was
held on April 14, 2014.

lll. STANDARD OF REVIEW

Summary judgment is proper where there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law. Fed.
R. Civ. P. 56(a). Rule 56(a) mandates summary judgment “against a party who
fails to make a showing sufficient to edtab the existence of an element essential
to the party’s case, and on which that party will bear the burden of proof at trial.”
Celotex Corp. v. Catretd 77 U.S. 317, 322 (198&ee also Broussard v. Univ. of
Cal. at Berkeley192 F.3d 1252, 1258 (9th Cir. 1999).

“A party seeking summary judgment bears the initial burden of
informing the court of the basis for its motion and of identifying those portions of
the pleadings and discovery responsas demonstrate the absence of a genuine
issue of material fact.'Soremekun v. Thrifty Payless, In809 F.3d 978, 984 (9th

Cir. 2007) (citingCelotex 477 U.S. at 323kee also Jespersen v. Harrah'’s

? Defendant also filed Objections to thedbarations of Rex Y. Fujichaku and S. Craig
Tompkins, Doc. No. 63, and Plaintiff filed a pesise. Doc. No. 72. These Declarations are
largely unhelpful as they merely restate the language any of the Settlement Documents or
otherwise purport to offer Plaintiff's subjective intent as to certain provisions. As described
below, neither party asserts that the agreements are ambiguous and the court likewise sees no
ambiguity that would permit consideration of extrinsic evidence to interpret the Settlement
Documents.
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Operating Cq,.392 F.3d 1076, 1079 (9th Cir. 2004). “When the moving party has
carried its burden under Rule 56[(a)], sfzponent must do more than simply show
that there is some metaphysical doubt atéomaterial facts [and] come forward
with specific facts showing that there igenuine issue for tridl Matsushita

Elec. Indus. Co. v. Zenith Radi75 U.S. 574, 586-87 (1986) (citation and internal
guotation signals omitted3ee also Anderson v. Liberty Lobby, |#Z7 U.S. 242,
247-48 (1986) (stating that a party cannot “rest upon the mere allegations or
denials of his pleading” in opposing summary judgment).

“An issue is ‘genuine’ only if there is a sufficient evidentiary basis on
which a reasonable fact finder could find for the nonmoving party, and a dispute is
‘material’ only if it could affect the outcome of the suit under the governing law.”
In re Barboza545 F.3d 702, 707 (9th Cir. 2008) (citiAgderson477 U.S. at
248). When considering the evidence on a motion for summary judgment, the
court must draw all reasonable infeces on behalf of the nonmoving party.
Matsushita Elec. Indus. Ga175 U.S. at 58&ee also Posey v. Lake Pend Oreille
Sch. Dist. No. 84546 F.3d 1121, 1126 (9th Cir. 2008) (stating that “the evidence
of [the nonmovant] is to be believed, aniduastifiable inferences are to be drawn

in his favor.” (citations omitted)).
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IV. ANALYSIS
The parties raise opposing summary judgment arguments regarding
whether Defendant breached the Settleinilcuments, whether those breaches
were subject to the cure provisions provided in some of the Settlement Documents,
and if so, whether Defendatitnely cured any alleged breathrhe court first
outlines contract interpretation principlagplicable to the Settlement Documents,
and then addresses each alleged breach in turn.

A.  Contract Interpretation Principles Relevant to the Settlement
Documents

“[A]s a general rule, the construati and legal effect to be given a
contract is a question of lawFound. Int’l, Inc. v. E.T. Ige Const., Ind02 Haw.
487, 494-95, 78 P.3d 23, 30-31 (200&}ation and quotations omitted):Absent
an ambiguity, contract terms should be interpreted according to their plain,
ordinary, and accepted sense in common speddhdt 495, 78 P.3d at 31
(citation and quotations omittedyee also Amfac, Inc. v. Waikiki Beachcomber Inv.

Co, 74 Haw. 85, 108, 839 P.2d 10, 24 (1992) (providing that “[tjlerms of a contract

* Defendant also argued that Plaintiff is not entitled to its attorneys’ fees from the
California Action. Doc. No. 39, Def.’s Moat 2. At the April 14, 2014 hearing, Defendant
clarified that it was not asking the court to rule on this issue at this time.

®> Each of the Settlement Documents provides that Hawaii law applies, and the parties do
not dispute that Hawaii law applies.
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should be interpreted according to their plain, ordinary and accepted use in
common speech, unless the contract indgatdifferent meaning”). Context
matters -- “a contract should be constraes a whole and its meaning determined
from the entire context and not from anytmaular word, phrase, or clauseHaw.
Med. Ass’'n v. Haw. Med. Serv. Ass'n,.Jrid 3 Haw. 77, 92, 148 P.3d 1179, 1194
(2006) (citations and quotations omitted). The court looks “no further than the
four corners of the contract to determnvhether an ambiguity exists,” and “the
parties’ disagreement as to the meaning of a contract or its terms does not render
clear language ambiguousStanford Carr Dev. Corp. v. Unity House, Int11
Haw. 286, 298, 141 P.3d 459, 471 (2006) (otes and quotations omitted). An
“ambiguity is found to exist . . . only vem the contract, taken as a whole, is
reasonably subject to differing interpretatiorsturla, Inc. v. Fireman’s Fund Ins.
Co, 67 Haw. 203, 209-10, 684 P.2d 960, 964 (1984).

In this action, the parties’ aggment is not encompassed by a single
document. Rather, the Settlement Documsetaiken together, comprise the overall
agreement between the parties -- the Sa#le Documents reference one another
and they were executed as part and pdocsettle the Hawaii Action. Indeed, the
Settlement Agreement, the only Settlemiatument to include an integration

provision, provides that the parties’ agreement is encompassed by all of the
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Settlement Documents as a whole -- it provides that “[t]his Agreement (including
the exhibits hereto which are an intaigpart hereof and the documents and
instruments whose execution and delivery are contemplated herein) contains the
final and entire agreement and understanding of the Parties regarding the subject
matter hereof.” Doc. No. 40-3, Def.’s EX 8§ 8.13. Thus, the court interprets each
of the provisions at issue by considering not only the particular Settlement
Document in which the provision appears, but also in context of all the Settlement
Documents as a whole.
B. Failure to Comply with 8§ 5.2 of the Settlement Agreement

The Complaint asserts that Defendant breached the Settlement
Agreement by failing to timely certify compliance with 8§ 5.2 regarding the
destruction of the Kroll Report and the Tanoue Ord&seDoc. No. 1, Compl.
1 36. The undisputed evidence estabighat while all “Defendant Parties”
timely certified compliance with § 5.2(aj the Settlement Agreement that they
had destroyed these documents, PhilipyGand Kenwei Chong failed to certify
pursuant to 8 5.2(b) that they had used their best efforts to procure and destroy all
copies of these documents in possession of related engigefRoc. No. 40-9,

Def.’s Ex. 8. Once Plaintiff notifiebefendant of this deficiency, Defendant

20



provided a certification as to Section 5.2(b) signed by Philip Gray and Kenwei
Chong. Doc. No. 40-18, Def.’s Ex. 17.

The Settlement Agreement does not include a cure provision, and as a
result, the the parties dispute, among other things, whether a breach of the
Settlement Agreement takes benefit & ture provisions provided in the other
Settlement Documents, and whether a viotaof § 5.2 is susceptible to cufte.

1. Whether a Breach of the Settlement Agreement Is Subject to Cure

Although the Settlement Agreement does not itself contain a cure
provision, as explained above, the Settlei@ocuments together comprise the
parties’ entire agreement. The quesiotherefore whether the cure provisions
contained in either the Mortgage, Lat@aPledge Agreement, or MBL Pledge
Agreement are limited to each of th@geements or whether they apply to
breaches of the Settlement Agreemenwall. Although the parties present
opposing interpretations of the cure provisions, neither party argues that they are
ambiguous. The court agrees thereasambiguity, and construing the contract

terms “according to their plain, ordiry, and accepted sense in common speech,”

® The parties also dispute (1) whether a breach occurred, and (2) whether such breach
was material. Because the court finds that Defendant was permitted to cure a breach of
8 5.2 and in fact cured any purported breach, the court need not address these additional
arguments.
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finds that the cure provision in the MBRledge Agreement applies to breaches of
the Settlement Agreemengee Found. Int’l, In¢.102 Haw. at 495, 78 P.3d at 31.

The cure provision of the MBL Pledge Agreeméntludes (1) a
subsection outlining what events constitate“event of default,” and (2) a
subsection providing the deadlines by which a party has the opportunity to cure.
Doc. No. 40-6, Def.’s Ex. 5 § 7.1. Thest subsection outlines that an “event of
default” includes, among other things, “subject to subparagraph 7.1(i) below, any
breach by a Defendant Party . . . of an obligation of such party undeettifement
Agreemenbr any other Settlement Documentd. 8 7.1(b) (emphasis added).
Thus, a breach of the Settlement Agreenefgubject to subparagraph 7.1(i).” In
turn, 8 7.1(i), the notice and cure subsection, provides:

(i) if a default shall be continuing under any of the

other obligations, agreements, undertakings, terms,

covenants, provisions or conditions of this Agreement,

the MBL Pledge, Mortgage, Note or any other Loan

Document not otherwise referred to in this Section . . .

for thirty (30) days after written notice, in the case of any

[nonmonetary] default (unés otherwise provided herein

or in such other Loan Document); . . .

Although the notice and cure subsection does not expressly state that

it applies to breaches of the Settlementef&gnent, there is ample language in the

" The language in the Lahaina Pledge Agreement mirrors the language in the MBL
Pledge AgreementSeeDoc. No. 40-7, Def.’s Ex. 6 8 7.1. For ease of reference, the court refers
only to the MBL Pledge Agreement.
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MBL Pledge Agreement establishing thatldies. The opportunity to cure applies
to defaults of “this Agreement, the MBRledge, Mortgage, Note or any other Loan
Document not otherwise referred to in this Sectidn.” And this language

includes the Settlement Agreement -- BL Pledge Agreement defines the term
“Loan Documents” to include “the N, this Agreement, the Mortgageany of

the other instruments referenced in the foregoing docuriedig 1.2 (emphasis
added), and the Settlement Agreementasnb} an “instrument referenced” in the
Note, the Mortgage, and the MBL Pledge Agreement.

That a breach of the SettlementrAgment is subject to cure is
confirmed by § 7.1(b), which provides tlaat “event of default” includes, “subject
to subparagraph 7.1(i) below,” any breattthe Settlement Agreement. In other
words, a breach of the Settlement Agreeins “subject to” the cure provisions
outlined in subsection 7.1(i). To construe the cure provisiowtapply to
breaches of the Settlement Agreement would render this “subject to” language
meaninglessSee Stanford Carr Dev. Cord.11 Haw. at 297-98, 141 P.3d at 470-
71 (“We have long expressedr disapproval of interpreting a contract such that
any provision be rendered meaningless€e alsdRestatement (Second)
Contracts, § 203(a) (1981) (“[A]ln interpagion which gives a reasonable, lawful,

and effective meaning to all the termgpigferred to an interpretation which leaves
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a part unreasonable, unlawful, or of rifeet.”) and cmt b (“Since an agreement is
interpreted as a whole, it is assumed in the first instance that no part of it is
superfluous.”).

Additional support for this construction is found in § 7.1(i)’s recital
that the opportunity to cure appliesdefaults of “this Agreement, the MBL
Pledge, Mortgage, Nota any other Loan Document not otherwise referred to in
this Sectiorf (emphasis added). If “LaaDocuments” was limited to all
Settlement Documents except the Settlemgmeement, the “or any other Loan
Document not otherwise referred to in this Section” would be superfluous where
the sentence already expressly referepeed of the other Settlement Documents.
See Stanford Carr Dev. Cord.11 Haw. at 297-98, 141 P.3d at 470-71.

In opposition, Plaintiff relies entirely on the cure provision in the
Mortgage to argue that a breach of Bettlement Agreement is an “Event of
Default” under the Mortgage, and thaetture provision of the Mortgage does not
apply to such breaches. At the April 2014 hearing, Plaintiff's counsel further
clarified its argument, asserting thhagardless of whether the MBL Pledge
Agreement and Lahaina Pledge Agreenadioived Defendant to cure breaches of

the Settlement Agreement, the cure psan of the Mortgage does not allow such
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cure. Plaintiff therefore reasonatiDefendant’s breach of the Settlement
Agreement was a non-curableshch of the Mortgage.

The court recognizes that the cure provision of the Mortgage differs in
several minor respects from that o tiBL Pledge Agreement and Lahaina
Pledge Agreement. In particular, thi®rtgage defines “Loan Document” in a
more limited fashion than the MBL Pledge Agreement -- the Mortgage defines
“Loan Document” to include “the Noté)is Mortgage or any other instrument
securing the Note,” Doc. No. 40-5, DefEx. 4 at “GRANT,” while the MBL
Pledge Agreement defines “Loan Documeras™the Note, this Agreement, the
Mortgage or any of the other instrumemneéferenced in the foregoing documents.”
Doc. No. 40-6, Def.’s Ex. 5 § 1.2. &Mortgage also excludes the “subject to
subparagraph 7.1(i) below” phrasediefining that a breach of the Settlement
Agreement is an “event of defaultDoc. No. 40-5, Def.’s Ex. 4 § 7.11.

The court rejects, however, thaesie minor differences suggest that
Defendant was not permitted to cure brescbf the Settlement Agreement where
the plain language of the MBL Pledgerg&gment and Lahaina Pledge Agreement
suggest otherwise. The parties enter¢ol @ach of these agreements as a part of
an overall, integrated settlement, the agresim all relate to one another, and the

cure provisions of the agreements are &uiglly similar. Given these facts, it

25



would be absurd to interpret the agreetaesgparately such that a breach of the
Settlement Agreement on the one hand was subject to cure under the Lahaina
Pledge Agreement and MBL Pledge Agresrty but not subject to cure under the
Mortgage. The court instead determities parties’ intent by construing the cure
provisions in context of the Settlement Documents as a wisde.Haw. Med.
Ass’n 113 Haw. at 92, 148 P.3d at 1194.

In sum, the court finds that tlagreements grant Defendant the right
to cure breaches ofalSettlement Agreement.

2. Whether a Failure to Provide Guplete Certifications as Required
by 8§ 5.2(c) of the Settlement Agreement Is Curable

There is no language in 8 7.1(i) of the MBL Pledge Agreement
excluding any particular breaches from the opportunity to cure. Rather, § 7.1(i)
outlines that (1) “any default which can be cured by the payment of a sum of

money” must be cured within ten daykwritten notice, and (2) “any other

default” must be cured within thirty days of written notice, “provided, however

that if such non-monetary default under ttlesuse . . . is susceptible of cure but
cannot be cured within such thirty (3@9y period,” the time for cure shall be
extended for a period of time reasonably necessary to cure, so long as that period

does not exceed ninety days after the oapnotice. Doc. No. 40-6, Def.’s Ex. 5
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8 7.1(i). Thus, 8 7(i) suggests that #nare two types of non-monetary defaults --
those that are susceptible to cure (whethdrin thirty or ninety days of notice),
and those that are not susceptible to cure. And the plain language of § 7.1(i)
provides that “any” non-monetary defaidtprovided the opportunity for cure.
Although the phrase “susceptible to cure” is not defined in any of the
agreements, its meaning is clear enough on its face;apable of being curéd.
Defendant’s failure to provide a certificanti for all “Defendant Parties” that they
complied with 8 5.2(b) of the Settlemekgreement appears capable of cure --
Defendant could cure this purported breach by providing a certification for Philip
Gray and Kenwei Chong. And there is no languagmyof the agreements
excluding from cure breaches of § 5.2ludé Settlement Agreement (much less any
other obligation under the Settlement DocuragnRather, 8 7.1(i) allows a party
to cure “any” non-monetargefault, and that is exactly what Defendant did.
In opposition, Plaintiff points to the fact that the Settlement

Agreement provides that 8 5.2 “is material to this Agreement and has been

8 Based on the list of “events of defaults” enumerated in § 7.1, it appears that some
defaults are not capable of being cured. For example, an “event of default” includes “the
occurrence of a Transfer that is not a Permitted Transfer,” Doc. No. 40-6, Def.’s Ex. 5 § 7.1(c),
with “Transfer” being defined as including, amongeatthings, the transfer of any real property
or beneficial interest in the company at isslee.§8 15.1. If Defendant made a non-Permitted
Transfer, Defendant may not be able to cure the default -- the property transferred would be in
the hands of the third party and not within Defendant’s control.
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necessary to induce Plaintiff Parties téeerthis agreement,” Doc. No. 40-3, Def.’s
Ex. 2 § 5.2, to argue that Defendant’duige to comply with § 5.2 was a “vital”
and/or “material” breach that cannot beeni Doc. No. 71, Pl.’s Reply at 3.
Stringing together caselaw applying contract principles from other states, Plaintiff
argues that where Defendant materiallgdwhes the parties’ agreement, Defendant
is not permitted to cure. The court rejects this argument.

Plaintiff relies onL.K. Comstock & Co. v. United Engineers &
Constructors Ing 880 F.2d 219 (9th Cir. 1989), which held under Arizona law that
a party need not provide the contra¢tgy-eight hours notice before canceling a
contract where the defaulting party woblel unable to cure the default in that
amount of time.ld. at 231-32.L.K. Comstockeasoned that this breach was
“vital,” as opposed to “curable,” andemotice provision should be interpreted to
apply to only those breaches that could in fact be cukdat 232. In reaching
this conclusionl..K. Comstockelied onOlin Corp. v. Central Indus576 F.2d
642 (5th Cir. 1978), which dsK. Comstoclexplains, determined that a party may

rescind a contract without giving notice where the other party commits a vital
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breach that frustrates the purpose of the contidctat 232 (citing commentary on
Olin by 2Corbin on Contractg§ 1266, p. 442 (C. Kaufman supp. 1984)).

This caselaw stands for the unremarkable proposition that where a
party commits a non-curable breach, the non-breaching party may terminate the
contract without providing the notice outid in the parties’ agreement. This
caselaw does not apply here -- Defenddfiaiilsire to comply fully with § 5.2 was
curable, and in fact cured, withihirty days after Plaintiff's notice.

The court further rejects Plaintiff's suggestion that a party may not
cure a material breach as contrard@0 Old Pali Road Partners v. Lone Star of
Kaual, Inc, 10 Haw. App. 162, 163, 862 P.2d 2883 (1993), which confirms the
common sense notion that material brescare subject to the notice and cure
provisions provided in a contract. Specifical00 Old Pali Road Partnetseld
under Hawaii law that even where a lessee materially breached a percentage lease
by failing to record its sales figures,csubreach was subject to the notice and
opportunity to cure provided in the leadd. at 184, 862 P.2d at 292.

In sum, the court finds that a breach of § 5.2 of the Settlement

Agreement is subject to the cure provision provided in the MBL Pledge

° Plaintiff also cites to a number of Hawaii cases in defining when a breach is material.
SeeDoc. No. 58, Pl.’s Opp’n at 19-23. These cases, however, do not address when a material
breach is curable, and are therefore unhelpful to the court’s analysis.

29



Agreement. Because it is undisputed tbatendant submitted a certification as to
8 5.2(b) by Philip Gray and Kenwei Chong within thirty days of Plaintiff's notice
of default, the court GRANTS Defenutss Motion for Summary Judgment and
DENIES Plaintiff's Motion for Summary Judgment on Plaintiff’'s claims to the
extent based on Defendant’s failure to comply with 8§ 5.2 of the Settlement
Agreement.
C.  Failure to Provide Financial Documents

The Complaint asserts that Deflant breached the Mortgage, MBL
Pledge Agreement, and Lahaina Pledgeeement by failing to provide quarterly
financial information within twenty days following the end of the third quarter of
2009 {.e., by October 20, 2009). Doc. No. 1, Compl. 11 38-49. The parties
dispute, among other things, whether any breach was curable, and whether
Defendant in fact cured such bredéBased on the following, the court finds no
genuine issue of material fact that angdwrh was subject to cure and in fact cured.

1. Whether a Breach Is Subject to Cure
There is no language in any of the agreements suggesting that

Defendant’s obligation to provide financial information was excluded from the

10 Because the court finds that the breach was curable and in fact cured, the court need
not reach Defendant’s argument that it had no obligation to provide financial information for the
third quarter of 2009.
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cure provisions provided in the agreertsenRather, the agreements expressly
define that an “event of default” inaddes the failure “to deliver to the Mortgagor
any of the Financial Statements” (iretbase of the Mortgage), Doc. No. 40-5,
Def.’s Ex. 4, and/or a “default inéhperformance of [Defendant’s] obligations
under this Agreement” (in the case o thahaina Pledge Agreement), Doc. No.
40-7, Def.’s Ex. 6, and/or “if Pledgor shall fail to deliver to the Lender any of the
Financial Statements” (in the case of MBL Pledge Agreement). Doc. No. 40-6,
Def.’s Ex. 5. Further, failure to providmancial information is capable of being
cured by Defendant providing the informatioBee also 4000 Old Pali Rd.
Partners 10 Haw. App. at 186, 862 P.2d at 292.

In opposition, Plaintiff reiterates its argument that material breaches
are not curable, and that Defendant'syision of quarterly financial information
was a material term of the parties’ agment. As explained above, however, the
court finds that the cure provisions apply to both material and non-material
breaches. Thus, the court finds that Defnt was entitled to cure any failure to
provide quarterly financial information.

2. Whether Defendant Cured the Breach
It is undisputed that on November 16, 2009 -- within thirty days of

Plaintiff's notice of default -- Defendant provided Plaintiff a Profit and Loss
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Statement, Cash Flow Statement, anchBe¢ Sheet, together with the rent rolls
and occupancy reports for thmllateral Properties. Doc. No. 40-11, Def.’s Ex. 10.
Plaintiff argues, however, that Defendargfforts failed to cure the breach because
(1) “the certifications to the financial statements provided by [Defendant] failed to
state whether GAAP or other sound accounting principles were applied;” (2) the
statements did not include an aged accounts receivable report; and (3) the
statements did not include a balance shaethe Kokua Market Property. Doc.
No. 58, Pl.’s Opp’n at 30-31. Viewed @light most favorable to Plaintiff, the
evidence fails to support Plaintiff’'s arguments.

As to Plaintiff's first argument, none of the agreements requires
Defendant to attest that any particular accounting principles were applied. Rather,
the Mortgage provides:

All financial statements and other documents to be

delivered pursuant to this Mortgage shall (A) be in form

and substance acceptablévtortgagee in Mortgagee’s

reasonable discretion, (B) be prepared in accordance with

sound accounting principles castently applied, and (C)

be certified by Mortgagor as being true, correct, complete

and accurate in all materiadspects fairly reflecting the

results of operationsd financial condition of

Mortgagor for the relevant period, if applicable.

Doc. No. 40-5, Def.’s Ex. 4 § 2.5. The Lahaina Pledge Agreement and MBL

Pledge Agreement contain substantiaiiyilar language. Doc. No. 40-6, Def.’s
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Ex. 5 § 15.3(e); Doc. No. 40-7, Def.’s B8 15.3(e). Based on this language, the
agreements require only that Defendant prepare its financials using sound
accounting principles; they do not require Defendant to certify that it did Ebe
court therefore finds no genuine issue of material fact supporting that Defendant
breached such obligatidh.

As to the aged accounts receivable report, Defendant explains that it
had no information to report becausestaded in the balance sheets, Defendant
received all rent payments for 2009eeDoc. No. 62, Def.’s Reply at 16; Doc. No.
40-11, Def.’s Ex. 10 at TMG000247. Inher words, Defendant provided Plaintiff
the relevant information -- that there n@e@o aged accounts receivable to report.
As a result, the court finds no genuine issue of material fact that Defendant
complied with its obligation to provide an aged accounts receivable report.

Finally, as to Plaintiff’'s assertiaihat Defendant failed to include a
balance sheet for the Kokua Market PmtypePlaintiff provided a balance sheet

providing information for the Kokua Marké&roperty, the West Maui Center, and

1 Defendant complied with the certification requirement -- Defendant certified that the
financial statements provided “are true, correct, complete and accurate in all material respects
and fairly represent the results of operations and financial condition of the respective companies
...." Doc. No. 40-11, Def.’s Ex. 10.

12 plaintiff presented no evidence that the financial statements were not prepared with
sound accounting principles, whether by expert or otherwise.
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the Kaiser Property. This balanceeshincluded a column for each of these
properties, and provided within each oé$le columns the assets and liabilities for
these properiesSeeDoc. No. 40-11, Def.’s Ex. 10While the columns for the

West Maui Center and Kaiser Property wilted in with financial figures, the
column for the Kokua Market Property included dasless, for “total assets” the
column provides “-"), apparently deniog that it had no information to provide.

Id. And Defendant explains that thisléwace sheet is blank because “[tjhe Kokua
property has a $0 basis and $0 note liabil&.rent received is transferred to
[Defendant] and offset by a contra-assetolths eliminated during consolidation.”
SeeDoc. No. 62, Def.’s Reply at 16. Thudefendant provided Plaintiff a balance
sheet -- which in fact was accurate -- &taintiff comes forward with no evidence
showing that the balance sheet wascturate. Indeed, consistent with its
obligation of good faith and fair dealinBlaintiff could have asked for more
information from Defendant. That Plaintiff chose not to seek an explanation is no
basis for breach on Defendant’s parhe court therefore GRANTS Defendant’s
Motion for Summary Judgment on Plaintiff's claims that Defendant breached the
agreements by failing to provide qualyeinancial information for 2009.

I

I
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D. Inspection of Records

The Complaint alleges that Defendénéached its obligation to allow
Plaintiff to inspect the property and books, records, and accounts of MBL
Maryland, Inc. and Lahaina C, LLC. Doc. No. 1, Compl. 1 57-60. Itis
undisputed that both the Lahaina Pledggeement and MBL Pledge Agreement
provide Plaintiff the right to inspect the “books, records and accounts of [the
Defendant company] and to make suopies and extracts thereof as [Plaintiff]
shall desire, in each case at such redsdertanes as may be requested by Lender.”
SeeDoc. No. 40-6, Def.’s Ex. 5 § 15.2; Doc. No. 40-7, Def.’'s Ex. 6 8§ 15.2. ltis
also undisputed that Plaintiff first nogtl Defendant in a November 13, 2009 letter
that it wished to inspect the books dgyithe week of November 30, 2009, and
demanded Defendant’s confirmation ldgvember 16, 2009. Doc. No. 40-10,
Def.’'s Ex. 9 at 5. In its November 18009 response, Defendant did not reference
Plaintiff's request for inspection, Doc. No. 40-11, Def.’s Ex. 10, and Plaintiff did
not reiterate this request in its Nonker 19, 2009 letter requesting mediation.
Doc. No. 40-12, Def.’s Ex. 11. Rather, Plaintiff asserted in a December 4, 2009
letter that Defendant’s refusal to allowspection was an event of default under the
agreements. Doc. No. 40-15, Def.’s Ex. 14. After this December 4, 2009 letter,

the record reveals no discussions betwberparties regarding curing this alleged
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default until the December 30, 2009 mediati@eeDoc. No. 40-23, Def.’s Ex. 22
(discussing events of mediation). Tearties ultimately agreed to hold the
inspection on February 23, 2010. Doc. M0-25, Def.’s Ex. 24. The February 23,
2010 inspection is more thirty days after, but within ninety days, of Plaintiff's
December 4, 2009 assertion tBefendant had defaulted.

Defendant argues that it is entitled to summary judgment because the
parties mutually agreed to the Februasy 2010 inspection date such that Plaintiff
cannot now assert that a breach occuri2dc. No. 39-1, Def.’s Mot. at 23-24.
Defendant further argues that even thokgbruary 23, 2010 is more than thirty
days after Plaintiff's notice of defauDefendant was entitled to the ninety-day
period provided in the cure provisioid. In contrast, Plaintiff argues, among
other things, that Defendant “refused feonths” to allow Plaintiff to inspect the
records such that Defendant is not entitiedny extension of the initial thirty-day

cure period, and that thereuperiod ended December 13, 2699.

13 Plaintiff also argues that Defendand diot make available all records of MBL
Maryland, Inc. and Lahaina C, LLC given that Plaintiff received only a “handful” of financial
information. SeeDoc. No. 58, Pl.’'s Opp’n at 32; Doc. No. 56-2, Pl.’s Ex. C. In support of this
argument, Plaintiff relies on the DeclarationdRaix Fujichaku and S. Craig Tomkins, neither of
whom performed the inspection. As a result, Defendant objects that these Declarations lack
personal knowledge and foundatiddeeDoc. No. 63. Even if the court accepted this evidence
(an issue the court need not resolve), it would only raise the fact issue as to whether the
inspection was sufficient. In light of the other factual questions, the court need not resolve this
evidentiary dispute at this time.
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These arguments all raise fact digss that cannot be resolved on
summary judgment. In particular, it is question of fact whether Defendant
defaulted on its obligation to allow inspection where it did not immediately
respond to Plaintiff's request. It is also a question of fact whether the parties’
conduct extended the cure period to nirgys where it appears that Defendant
did not respond to Plaintiff's Decemb&r2009 assertion that Defendant was in
default until the December 30, 2009 mediation. The court therefore DENIES both
Defendant’s and Plaintiff’'s Motion for Summary Judgment on Plaintiff's claim that
Defendant breached the Settlement Documbnwtfailing to allow inspection of the
records.

E. Additional Alleged Breaches Raised by Plaintiff

Plaintiff raises two additionallleged breaches of the Settlement
Documents. First, Plaintiff arguesathiDefendant committed a new breach of
8 5.2 of the Settlement Agreement by including in its Motion information
contained in the Tanoue Orde®eeDoc. No. 58, Pl.’s Opp’n at 22. Second, at

the April 14, 2014 hearing, Plaintiff argued that Defendant breached the Settlement

14 To the extent the Tanoue Order is a public document, it appears that Defendant would
have no obligation to keep it confidenti@eeDoc. No. 40-3, Def.’s Ex. 2 8§ 5.2 (providing that
Defendant Parties must keep the Tanoue Order strictly confidential “except to the extent that
such information (i) has already been made public, including the inclusion of the same in
pleadings or other materials filed in the [Hawaii Litigation]”). This issue, however, is not
properly before the court.
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Documents by failing to provide finantiaformation for the second quarter of

2009. Neither of these alleged breadkgsed in the Complaint (and it even

appears that Plaintiff had never previgusiised with Defendant entitlement to

2009 second quarter information). Because these alleged breaches are not part of
Plaintiff's Complaint, they are not part of this action.

V. CONCLUSION

For the foregoing reasons, the court GRANTS in part and DENIES in
part Defendant’s Motion for Summary Judgment, and DENIES Plaintiff's Motion
for Summary Judgment. Remaining are Plaintiff's claims based on Defendant’s
alleged failures to allow full inspectiaf the records for Lahaina C, LLC and
MBL Maryland, Inc.

IT1S SO ORDERED.

DATED: Honolulu, Hawaii, April 22, 2014.

/sl J. Michael Seabright
J. Michael Seabright
United States District Judge
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Part and Denying in Part Defendant’s Motion for Summary Judgment, or, in the Alternative,
Motion for Partial Summary Judgment, Doc. No. 39; and (2) Denying Plaintiff's Counter-Motion
for Summary Judgment, Doc. No. 58

38



