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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

ERIC SCHROEDER,
Plaintiff,
VS.

ACE TOWING SERVICES, INC., E
AL.,

Defendants.

vvvvdvvvvvv

CIV. NO. 13-00706 BMK

ORDER GRANTING
DEFENDANTS' MOTIONS AND
DENYING PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT

ORDER GRANTING DEFENDANT S’ MOTIONS AND DENYING
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

Before the Court are (1) Defendsu@tity and County of Honolulu and

Christopher G. Chung’s (collectively the “City Defendants”) Motion for Judgment

on the Pleadings or in the Alternative, Motion for Summary Judgment, filed

September 4, 2014, (Doc. 44); (2) Dedant Ace Towing Services, Inc., Ace

Towing/Waialae Chevron’s (collectivelyalfAce Defendants”) Motion to Dismiss

and/or for Summary Judgment, filed Sepbem8, 2014, (Doc. 49and (3) Plaintiff

Eric Schroeder’s (“Plaintiff’) Motion foSummary Judgment, filed September 10,

2014, (Doc. 55) (collectively, “Dispositivdotions”). The parties filed their

respective Memoranda in Opposition te Mispositive Motions on November 24,
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2014, (Docs. 68, 69, 71), atitkir Replies on December 1, 201 (Docs. 75, 77, 79,
80.)

These matters came on for heammgDecember 15, 2014. (Doc. 82.)
Appearing on behalf of Plaintiff was Riafd D. Gronna; appearing on behalf of the
City Defendants was Curtis E. Sherwoadd appearing on behalf of the Ace
Towing Defendants was Lorrin A. Kau.__(ld.After careful consideration of the
Motions, the supporting and opposing meamala, and the arguments of counsel,
the Court: (1) GRANTS the City Defendahiotion for Judgment on the Pleadings
or in the Alternative, Motion for Sumary Judgment; (2) GRANTS the Ace
Defendants’ Motion to Dismiss and/fmr Summary Judgment; and (3) DENIES
Plaintiff's Motion for Summary Judgment.

BACKGROUND

Because this case is currently befivecourt on the parties’ motion for
judgment on the pleadings or, alternatyydbr summary judgment, pursuant to
Federal Rules of Civil Procedure (“FRCP”)IR12(c) and 56, respectively, as to all
of Plaintiff's claims, the following factualllegations are taken from Plaintiff's and
Defendants’ affidavits and submissions.

l. Factual Background

This case is a 42 U.S.C. 8§ 1983 action stemming from Plaintiff's



challenge to the City’s rules, ordinancaad polices relating to tow operations.
(Doc.1at2-3,13.) On@ber10, 2011, Plaintiff parkéds vehicle in a tow away
zone on Bethel Street. (Doc. 45-2 at 10n that day, at approximately 5:00 p.m.,
Honolulu Police Department (“HPD”) Officer Christopher G. Chung (“Officer
Chung”) issued a “Notice of Parking Infraction” (“Parking Citation”) to Plaintiff's
vehicle, alleging a violation of Revised Ordinances of Honolulu (“‘ROH") § 15-14.8,
prohibiting the parking of a vehicle in a tow away zdn¢Doc. 1-2 at 9, { 28; see
also Doc. 45-2 at 1-2.) After issuingetRarking Citation, Officer Chung contacted
HPD’s Communications Division to initiagetow pursuant to ROH § 15-13.9(a),
which provides that HPD officers are “auttzed to remove vehicles or cause them
to be removed from a street, highway odgstrian mall to a storage area or other
place of safety” when the vehicle is leftattended or parked atow zone “during

the time of restricted parking[.]” (Doc. 45-1 at 2, {1 5; ROH § 15-13.9(a).) Officer
Chung subsequently left Bethel Stresatd HPD, through its Communications

Division, contacted Ace Towing/Wdse Chevron (“Ace Towing”) to tow

! ROH § 15-14.8 provides, in relevant part:

(&) When official signs are erected dgsating a street or portions thefes a tow or tow away zone, no
person shall stop, stand or park a vehicle, evementarily, between the hours indicated on such signs;
provided, that:

(1) During hours other than the morning and afternoon peak traffic hours as defined in this code:
(A) Stops may be made by a vehicle displaying a \ddichl pursuant to the provisions on Section
15-15.5 for the expeditions loading or unloading of freight,

(b) .In no case shall the stop for the loadinginloading of freight exceed 30 minutes|.]
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Plaintiff's vehicle? (Doc. 44-1 at 9.)

Pursuant to a contract betwethe City and Ace Towing, HPD'’s
Communications Division notified Ace Towirmd the location of Plaintiff's vehicle,
and instructed Ace Towing to tow the vehipky its contract. (Doc. 49-1at6.) As
instructed, Ace Towing toweldlaintiff's vehicle from Bethel Street to its impound
yard. (Doc. 49-1 at 6.) Under Ace Tawis contract, it has no discretion to tow
and the company is fined for failing ton@s instructed. (Doc. 49-1 at 6-7.)

Plaintiff was told by another Biness operator that his vehicle was
being towed, and Plaintiff witnessed th&ttvuck leaving Bethel Street with his
vehicle intow. (Doc.55-1 at8.) Plaitifiearned that his vehicle was taken to Ace
Towing’s impound yard, and he went there timieze his vehicle. (Doc. 55-1 at 9;
Doc. 1-2 at 10-11, 11 37, 42, 43.) tdf asked an Ace Towing employee if he
would have an opportunity to contest tber and whether there was an indigent
release program to retrieve his vehicl@oc. 55-1 at 9.) Plaintiff maintains that
he was told to “pay the money or your @all be our car.” (Doc. 55-1 at 9.)
Plaintiff paid $137.50 to retrieve his vetacl (Id.) Plaintiff also retrieved the

Parking Citation Officer Chung issuedHion, Citation No. 10’P-11-150175, which

2 |t is uncontested that Officer Chungtiated the tow of Plaintiff's vehielunder HPD's “tag-and-go/tag-and-bag”

policy, which provides that when an officer issues a citation and informs the Communications Division of the tow
zone violation, “[i]t is not necessary for the officer to remain at the scene until the vehicle is towed, nor is it necessary
for the officer to complete an inventory form.” (Doc. 56-5 at 3; see Docs. 44-1 at tFHIA)
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alleged that Plaintiff had been parkediitow away zone, in violation of ROH 8§
15-14.8. (Doc. 55-1 at 9-10; Doc. 45-2.)

The Parking Citation notified PIdiff of his right to challenge the
parking violation in the State of Hawaii €rict Court of the First Circuit (“State
District Court”). (Doc. 45-2 at 2.) Specifically, the Parking Citation notified
Plaintiff of three options he could take wrégard to the charged parking infraction:
(1) admit committing the parking infracti@nd pay the necessary fines; (2) deny
committing the parking infraction by requesting a hearing to contest the infraction in
person or by submitting a written statemexyplaining the grounds on which the
infraction is contested; or (3) admitramitting the parking infraction, but explain
mitigating circumstances in person at a hearing or by written statement. (Doc. 45-2
at 2.) Plaintiff chose to avail himsef the second option, by submitting a written
statement to the State District Court, denying committing the parking infraction.
(See Doc. 45-4 at 1; Doc. 73-4 at 2;d84-2; Doc. 88-2 at 2-3, 1 5.)

In Plaintiff’'s written submission tthe State District Court, Plaintiff
requested that the court dismiss the RayKitation because, inter alia, his vehicle
was parked in a commercial loading/unloading zone with the proper “commercial
tags” displayed, and the street signagas unconstitutionallyague, confusing and

failed to provide reasonable notice.” & 84-2 at 2.) On December 2, 2011,



Plaintiff’'s submission was reviewed amambers, and a Judgment was issued
against Plaintiff. (Doc. 73-4 at 2.) Qanuary 9, 2012, Plaintiff requested a trial
de novo. (Doc. 73-4 at 2; see also Doc. 45-4 at 1.)

On May 30, 2012, during pretrial discussions with the Deputy
Prosecutor, the State reaclmdagreement with Plaintiff, who was then represented
by counsel. (Doc. 56-19 at 2, 1 2.) The State agreed to dismmsH ®prosequi
the one-count Parking Citan and vacate the December 2, 2011 Judgment, and
Plaintiff agreed to forfeit the bond postedrelease the registration hold. (Doc.
56-19 at 2, 1 2; Doc. 56-1 5.) The parties presented the agreement to the State
District Court and the agreementsvaccepted and ordered. (Id.)

Although Plaintiff did not request reimbursement of his towing
expenses during negotiations with the State, the City has a procedure in place
whereby claimants may submit a clainrézover towing expenses._ (See Doc.
73-2.) In order to initiate a claim fording expenses, a claimant needs to submit a
letter to the Department of the Corporation Counsel for review. (Doc. 73-2 at 3, |
9.) A claimant may also submit a claby using the City’s Standard Claim Form
(Form CC-16), (Doc. 73-6), which lists thges of supportingocuments necessary
for the claim. (Docs. 73-2 at 3, {1 9-13-6, 78-3.) When a claim is submitted,

an acknowledgment letter is geatd and sent to the claintaand the claim is then



assigned to an investigator. (Doc. 73-3af 11.) Once a claim is assigned,
information is requested from the departnsantolved in the claim. _(I1d.) After
the pertinent information ieceived, the claim is refedao the Claims Committee,
which makes the final decision on the claifid.) If a claim is denied, a denial
letter is sent to the claimant. (Doc. 73-3aY 12.) When aaim has been denied,
claimants are able to resubmit themioh for reconsideration with additional
evidence or reasons why their claim shdugdgranted, and the claim will be
reconsidered. _(Id.) Plaintiff did nawail himself of the City’s claim
reimbursement process.

For the reasons discussed beltws Court finds that the process
available to Plaintiff to adjudicate the umigeng parking violation and thereafter to
make a claim for reimbursement of tfosving expenses satisfies due process
requirements. Accordingly, the Court GRTS both the City Defendants’ Motion
for Judgment on the Pleadings or in Aleernative, Motion for Summary Judgment
and the Ace Defendants’ Motion to Disms and/or for Summary Judgment, and
DENIES Plaintiff's Motion for Summary Judgment.

STANDARD

l. Judgment on the Pleadings Standard

FRCP Rule 12(c) provides as follows:



After the pleadings are closed — but early enough not to delay trial — a
party may move for judgment on the pleadings.

To the extent, however, that “matters odésthe pleadings are presented to and not
excluded by the court, the motion shalltkeated as one for summary judgment
under Rule 56.” FRCP Rule 12(d).

A dismissal on the pleadings under FRCP Rule 12(c) is proper only if

the moving party is clearly entitled to prevaiDoleman v. Meiji Mut. Life Ins. Co.,

727 F.2d 1480, 1482 (9th Cir. 1984). Allegations of the nonmoving party must
be accepted as true, whaay allegations made byemonmoving party that have

been denied are assumed to be falBahk v. Hawaii, 109 FSupp. 2d 1262, 1266

(D. Haw. 2000). Generallyhe court is unwilling to grant a dismissal pursuant to
Rule 12(c) unless the movant “clearly éditghes that no material issue of fact
remains to be resolved and that henstled to judgment as a matter of law.”

McGlinchy v. Shell Chem. Co., 845Z¢ 802, 810 (9th Cir. 1988) (internal

guotation marks and citations omitted).
Il. Motions for Summary Judgment

FRCP Rule 56 provides for summagudgment when “the movant
shows that there is no genuine disputéoaany material fact and the movant is
entitled to judgment as a matter of lawFRCP Rule 56(a). Tmovant bears the

initial burden of “identifying for the couthe portions of the materials on file that it



believes demonstrate the absentany genuine issue of teaal fact.” T.W. Elec.

Serv., Inc. v. Pac. Elec. Contractors As809 F.2d 626, 630 (9th Cir. 1987). Ifthe

movant has met its burden, then “the /maving party must show that there are
genuine factual issues that properly camdsolved only by a finder of fact because

they may reasonably be in favor of eitlparty.” Guillermo v. Hartford Life &

Accident Ins. Co., 986 F. Supp. 1334, 1336 (D. Haw. 1997) (internal quotation

marks and citation omitted). The courtshuiew the evidence in the light most
favorable to the nonmoving party, andew the direct evidence produced by the
moving party conflicts with direct evidence proceeded by the nonmoving party, “the
judge must assume the truth of the evidence set forth by the nonmoving party with

respect to that fact.”__T.W. Elec. Serinc., 809 F.2d at 630-31. Inferences from

the facts, disputed and undisputed alike, roesdrawn in the light most favorable to
the nonmoving party._ Id. at 631.

DISCUSSION

Plaintiff first argues that the City’s Tow Ordinances are
unconstitutional facially and asgpplied for failing to provide Plaintiff with the right
to notice and the opportunity to be heaté& meaningful time and in a meaningful
manner following the seizure dmletainment of his vehicle. (Doc. 55-1 at 23.)

Plaintiff similarly argues that the City'Bow Ordinances viaite the due process



guarantees of the Hawaiig Constitution as well dse U.S. Constitution for its
alleged failure to provide ice and a meaningful opportiyito be heard. (Doc.
55-1 at 24-25.) Thus, all of Plaintiff's remaining claims require this Court to
determine whether Plaintiff was affordsdfficient due process, i.e., sufficient
notice and an opportunity to be heard¢cotmtest the government’s decision to tow
and impound his vehicle. As discussedenoroughly below, this Court finds
that Plaintiff was afforded sufficient due process.

“Due process is a flexible condepnd its procedural protections will

vary depending upon the particular deptima.” Orloff v. Cleland, 708 F.2d 372,

378 (9th Cir. 1983) (citing Morrissey Brewer, 408 U.S. 471, 481 (1972)). A

determination of what procedural requirertgeare necessary to satisfy due process

in any one situation requires a sensitivguiry into the competing governmental

and private interests affected. See Maib v. Eldridge, 424 U.S. 319, 334 (1976).
These include the “private interest thatlwe affected by the official action;” the
“risk of an erroneous deprivation of suaterest” under the existing procedures; the
“probable value, if any, of additional or substitute procedural safeguards;” and
finally, the Government’s interest, inclugj “the function involved and the fiscal
and administrative burdens that the adadisil or substitute procedural requirement

would entail.” Mathews424 U.S. at 335.
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With regard to the private imest affected, it is undisputed that
Plaintiff has an interest in the uninterregtuse and possession of his vehicle. (See
e.g., Doc. 44-1 at 15.) The private interaghe uninterrupted use of an automobile

is significant. _Goichman v. Rheubsftotors, Inc., 682 F.2d 1320, 1324 (9th Cir.

1982). “A person’s ability to make a ing and his access to both the necessities
and amenities of life may depend upondlailability of an automobile when

needed.” _Stypmann v. City & Cnty. 8&n Francisco, 557Zd 1338, 1342-43 (9th

Cir. 1977). On the other hand, the Cityslzaconsiderable interest in maintaining
the order and safety of its streets angdriomoting the public welfare, and the City’s
ability to efficiently and inexpensively tow illegally parked vehicles is necessary in
furthering those interests.

With regard to the risk of agrroneous deprivation of Plaintiff's
interest, this Court finds that the City’sstimg scheme alleviates any risk associated
with the tow and impoundment of a panss vehicle by providing a process to
challenge the underlying parking violatiand to request reibursement of any
towing fees incurred where the underlyingiqpag violation is reversed. To the
extent that Plaintiff argues that he wasvided “zero due press” before he was
deprived of his vehicle, the Ninth Circtias previously noted that due process does

not require a pre-towage hearinggee Goichman, 6822d at 1323-24 (citing

11



Sutton v. City of Milwauke, 672 F.2d 644, 648 (7th Cir. 1982)). Thus, the only

guestion before this Court is whethle process available to challenge the
underlying parking citation, togetheiittvthe claims reimbursement process
available to claimants who successfully lidr@ge parking citations, is sufficient to
satisfy due process requirements.

This Court finds the Tenth Circustholding in Goichman v. City of

Aspen instructive in this matter. 859 F.2d 1466 (10th Cir. 1988). In that case,
Goichman, the plaintiff, was parked on a pulsfieet in the City of Aspen._Id. at
1467. The next day, Goichman discovktieat his vehicle had been towed and
impounded because it was parked in violatbthe city’s municipal code.__1d.
Goichman was informed that he wouldreguired to pay a $200 parking fine and

a $40.00 towing fee before his vehicle wobklreleased._Id. Goichman paid the
fine and towing fee._1d. Goichman ajkd he was told that no judicial hearing
would be provided to determine etier the towing and impoundment was
appropriate and legal. _Id. In addition to the written notice provided on the traffic
citation, Goichman did not contest Aspg@'ssertion that persons claiming their
vehicles were advised of their right to cesttthe citation in cotirand ifexonerated

of the parking citation, their towinghd impound fees would be waived and/or

reimbursed. Id. at 1467 n.3. Goichmbaowever, elected not to contest the
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underlying parking violation, andstead, brought a 42 U.S.C. § 1983 action
alleging that Aspen had deprived himpsrsonal property without providing for a
judicial hearing, prior to payment for tnelease of the vehicle, to determine the
legal justification for the seizurend impoundment of the car. Id. at 1467.

The Tenth Circuit held thatagairing an individual to post the
equivalent of a bond to cover towing charges and parking fees pending a hearing on
the underlying violation does not violate duecess. _Goichman, 859 F.2d at 1468.
The _Goichman Court further held that imasch as the towing ordinance allows for
the towing of illegally parked vehicles h# validity of the tow, therefore, is
dependent on the validity of the deteration that the car in question was found

parked in violation of a traffic regulation.|d. at 1468 (quoting Cokinos v. Dist. of

Columbia, 728 F.2d 502, 503 (D.C. Cir. 198@nternal quotation marks omitted).
Accordingly, the Goichman Court held thas long as there is an opportunity for a
hearing provided to challenglee underlying violation, due process is served.” Id.
at 1468. This Court is persuaded by the reasoning set forth by the Tenth Circuit.
In this case, the City, acting pursuant to a legitimate exercise of its
police power, enacted parking regulationsjolht enforced through the towing of

illegally parked vehicle$. See Hawaii Revised Statutes (‘HRS") § 46-20.5

? Plaintiff does not contest the City’s authority t@enthese regulations, butlprmrgues that they are
unconstitutional for its “total lack of proceduraledprocess rights[.]” _(See Doc. 55-1 at 24.)
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(providing that the City “may adopt ampdovide for the enforcement of ordinances
regulating towing operations”); see aR®H Chapter 15, Articles 13 & 14.

Plaintiff was given adequate notice of tigy’s parking regulations, prohibiting the
parking of any unauthorized vehicle in tBethel Street tow away zone between the
hours of 3:30 — 5:30 p.m., through properlytedssigns. (Doc. 45-1 at 2, § 3; Doc.
45-5.) Thus, Plaintiff was on notice that pagkhis vehicle in the tow away zone at
approximately 5:00 p.m. constituted a viada capable of subjecting him to a fine
and/or the towing of his vehicle. Moreovtre Parking Citation issued to Plaintiff
notified him of his right to contest the underlying parking violation in State District
Court. (Doc. 45-2 at 2.)

Apart from the fact that Plaintiffad notice that he could challenge the
underlying parking violation in State Digtt Court, (Doc. 45-2 at 2), Plaintiff
contends that due process requires that he be afforded a separate process to challenge
the City’s seizure and tow of his vehiclelhis Court disagrees. Plaintiff was
given the opportunity to fully challenglke underlying parking violation that was
the basis of the tow, and bélized that procedure.

In addition to the opportunity to contest the underlying parking
violation that served as the basis of th& td Plaintiff's vehick, the City provides a

claims process whereby Plaintiff couldveaequested reimbursement from the City

14



if the underlying parking violation for vith he received the Parking Citation was
determined to be erroneous. (Doc. 45-3,4t 7.) Plaintiff failed to avail himself
of this process.

This Court finds that the reasable availability of a hearing to
adjudicate the underlying parking violation stig the strictures of due process.

See Goichman, 859 F.2d at 1468. As a reanlt,separate pcedure to challenge

the tow and impound of Plaintiff's veh&lWwould be completely unnecessary and
inappropriate. Plaintiff' flue process rights were not violated, and therefore, his
section 1983 action cannot lie.
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CONCLUSION

For the foregoing reasons, the GOBRANTS the City Defendant’s
Motion for Judgment on the Pleadings, othe alternative, Motion for Summary
Judgment; GRANTS the Ace Defendants’ Motion to Dismiss and/or for Summary
Judgment; and DENIES Plaintiff's Motion for Summary Judgment.

IT IS SO ORDERED

DATED: Honolulu, Hawaii, January 9, 2015.

s DIST
MEREISTR
5 g ‘e,

/S/ Barry M. Kurren
Barry M. Kurren
United States Magistrate Judge
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