IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

ALEXANDRIA GREGG Individually)
and on Behalf of All Others Similarly
Situated,

Plaintiffs,
VS.
THE STATE OF HAWAII,
DEPARTMENT OF PUBLIC
SAFETY, et al.,

Defendants.
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CIV. NO. 14-00056 JMS-KSC

ORDER (1) GRANTING
DEFENDANTS STATE OF HAWAII,
DEPARTMENT OF PUBLIC SAFETY,
TED SAKAI IN HIS OFFICIAL
CAPACITY AS DIRECTOR OF THE
DEPARTMENT OF PUBLIC SAFETY,
STATE OF HAWAII, AND NEAL
WAGATSUMA, IN HIS OFFICIAL
CAPACITY AS WARDEN OF THE
KAUAI COMMUNITY
CORRECTIONAL CENTER,
DEPARTMENT OF PUBLIC SAFETY,
STATE OF HAWAII, IN HIS
INDIVIDUAL CAPACITY’S MOTION
TO DISMISS FIRST AMENDED
COMPLAINT, DOC. NO. 19; AND

(2) GRANTING MOTION FOR
JUDGMENT ON THE PLEADINGS,
DOC. NO. 27

ORDER (1) GRANTING DEFENDANTS STATE OF HAWAII,

DEPARTMENT OF PUBLIC SAFETY, TED SAKAI IN HIS OFFICIAL

CAPACITY AS DIRECTOR OF THE DEPARTMENT OF PUBLIC

SAFETY, STATE OF HAWAII, AND NEAL WAGATSUMA, IN HIS

OFFICIAL CAPACITY AS WARDEN OF THE KAUAI COMMUNITY

CORRECTIONAL CENTER, DEPARTMENT OF PUBLIC SAFETY,

STATE OF HAWAII, IN HIS INDIVIDUAL CAPACITY’'S MOTION TO

DISMISS FIRST AMENDED COMPLAINT, DOC. NO. 19; AND

(2) GRANTING MOTION FOR JUDGMENT ON THE PLEADINGS,

DOC.

NO. 27




|. INTRODUCTION

On January 31, 2014, Plaintiff Alexandria Gregg (“Plaintiff”),
individually and on behalf of all others similarly situated, brought this civil rights
class action against Defendants Statelaivaii, Department of Public Safety
(“DPS”); Ted Sakai in his official capacigs Director of DPS (“Sakai”); and Neal
Wagatsuma (“Wagatsuma”) in both his individual and official capacity as Warden
of the Kauai Community Correctional Gen(“KCCC”). Plaintiff alleges that
while she was incarcerated at KCCC in March 2011 and June to November 2011,
she experienced cruel and unusual punishment and other unlawful treatment when
Wagatsuma subjected Plaintiff and others similarly situated to harassment, sexual
psychological humiliation, and publsexual degradation.

Currently before the court are @PS, Sakai, and Wagatsuma in his
official capacity’s (collectively “Stat®efendants”) Motion to Dismiss Plaintiff's
First Amended Complaint pursuant to Rules 12(b)(1) and 12(b)(6), Doc. No. 19,
and (2) Wagatsuma, in his individual capacity’s Motion for Judgment on the
Pleadings, Doc. No. 27. State Defendamtpie that the Eleventh Amendment bars
certain aspects of Plaintiff's claims, aakl Defendants argue that Plaintiff's claims

are barred by the statute of limitations. Based on the following, the court



GRANTS the Motions and dismisses Plaintiff's First Amended Complaint
(“FAC”), without leave for Plaintiff to amend.

II. BACKGROUND

A. Factual Background

Plaintiff's claims are based on@ws that occurred while she was
detained at KCCC during various pmis from March to November 2018ee
Doc. No. 7, FAC { 8.

1. March 2011 Incarceration at KCCC

When Plaintiff was first detained at KCCC in March 2011, she was
placed in the Life Time Stand (“LTBhousing, where conditions are less
restrictive for detaineedd. I 18. While in custody, Plaintiff asserts that
Wagatsuma repeatedly forced her arfteofemale inmates to stand at a podium
and speak about their private, intimate, and traumatizing sexual experi&hces.
1 19. During these sessions, Wagatsuma asked Plaintiff questions such as whether
she had sex while on drugs, how many segagners she had, whether she had
been raped, and the circumstances of her repeWagatsuma also allowed male
detainees to question and harass Plaintiff and other class members, and Plaintiff

felt pressured and forced into answering improper questiong.21. Wagatsuma



had male detainees videotape thessisas, which would then be shown to
KCCC'’s detainee populatiord. § 19.

After Plaintiff was released from KCCC on March 28, 2011, she
requested that Wagatsuma return the videotapes documenting Plaintiff's
statementsld. I 24. In response, Wagatsumiused, asserting that they were
destroyed.Id.

2. Juneto November 2011 Incarceration KCCC

Plaintiff returned to KCCC inuhe 2011, when she was pregnant.

Id. 11 25-26. Plaintiff asserts that Weggana became upset when he learned the
identity of the father, and placed Plaintiff in KCCC’s regular module units instead
of LTS housing.ld. 11 26-27. It was not until Plaintiff's child was born in
September 2011 and she began pumping bredlsthat Wagatsuma transferred
Plaintiff to LTS housing.ld. { 28.

While Plaintiff was in LTS housig, Wagatsuma allegedly resumed
his public questioning of Plaintiff garding her private sexual mattetd. § 29.
During these sessions in which mal¢asieees and KCCC staff were present,
Wagatsuma would ask Plaintiff, for example, how many males in the group
Plaintiff slept with and would call her a “batuna,” a local slang word for a woman

who engages in sex for drugkl. Wagatsuma subsequently transferred Plaintiff



back to the regular module units when he learned that she had stopped pumping
breast milk, and Plaintiffdcame severely depressed. 1 30-31.

Plaintiff asserts that “[sJometime in November of 2011, Plaintiff could
not tolerate Wagatsuma'’s continued harassment, sexual psychological humiliation,
and improper treatment.ld. § 32. As a result, Plaintiff requested and was granted
a transfer to federal custody at the FatiBetention Center (“FDC”) in Honolulu.

Id. Plaintiff was detained at the FDC from November 2011 until her release on
May 15, 2012.1d. { 33.
B. Procedural Background

Plaintiff filed this action on Janma31, 2014, and filed her FAC on
March 21, 2014. Doc. No. 7. The FAEsarts claims titled (1) Cruel and Unusual
Punishment Under the Eighth Amendment of the United States Constitution;

(2) Violations of Due Process of Law Under the Fifth and Fourteenth Amendments
of the United States Constitution; (3) Fadwof the State of Hawaii to Properly
Oversee and Supervise Mental Health Treatment/Services at KCCC; (4) Violations
of the Right to Freedom of Speech Unttex First and Fourteenth Amendments of
the United States Constitution (incorredtiypeled as a second “Third Claim for
Relief”); (5) Violation of Equal Proté¢mn Under the Fourteenth Amendment of

the United States Constitution; (6) Violation of 42 U.S.C. Section 1983; and



(7) Violations of Hawaii State Constitution.

On May 1, 2014, State Defendants filed their Motion to Dismiss.

Doc. No. 19. On May 20, 2014, Wagatsuma filed his Motion for Judgment on the
Pleadings. Doc. No. 27. Plaintiff filed an Opposition to the Motion to Dismiss on
June 9, 2014, Doc. No. 29, and an Opposition to the Motion for Judgment on the
Pleadings on June 16, 2014. Doc. No. 36. Replies were filed on June 16 and 2014.
Doc. Nos. 35, 37. Pursuant to the a¢suduly 1, 2014 Entering Order, Doc. No.

38, Defendants filed a Supplemental Mearalum on July 2, 2014. Doc. No. 39.

A hearing was held on July 7, 2014.

On July 8, 2014, a status confecerwas held in which the parties
agreed for the court to hold in abeyaitsedetermination on the Motions to allow
Plaintiff forty-five days to sek leave to amend the FAGeeDoc. No. 42. In an
August 18, 2014 letter, Plaintiff’'s coungwitified the court that she would not be
filing a motion seeking to name a repla@class representative such that the
Motions are ripe for adjudication. Doc. No. 44.

Ill. STANDARDS OF REVIEW

A. Rule 12(b)(1)
Federal Rule of Civil Procedure 12(b)(1) authorizes a court to dismiss

claims over which it lacks proper subject matter jurisdiction. The court may



determine jurisdiction on a motion to dismiss for lack of jurisdiction under Rule
12(b)(1) so long as “the jurisdictional issue is [not] inextricable from the merits of
a case.”’Kingman ReefAtoll Invs., L.L.C. v. United State$l F.3d 1189, 1195

(9th Cir. 2008). The moving party “should prevail [on a motion to dismiss] only if
the material jurisdictional facts are not in dispute and the moving party is entitled
to prevail as a matter of law.Casumpang v. Int'l Longshoremen’s &
Warehousemen’s Unip269 F.3d 1042, 1060-61 (9th Cir. 2001) (citation and
guotation marks omittedY,osco Corp. v. Cmtys. for a Better EnZ86 F.3d 495,
499 (9th Cir. 2001).

B. Rules 12(b)(6) and 12(c)

Rule 12(b)(6) motions are virtually identical to Rule 12(c) motions,
with the only practical difference beingethime of filing, and the court therefore
applies the same standard of review to both moti&@ese Dworkin v. Hustler
Magazine, InG.867 F.2d 1188, 1192 (9th Cir. 1989) (holding that Rule 12(c) and
Rule 12(b)(6) motions differ in time of filing but are otherwise “functionally
identical,” and applying the same standafdeview). Federal Rule of Civil
Procedure 12(b)(6) permits a motion to dissma claim for “failure to state a claim
upon which relief can be granted[.Bimilarly, in considering a Rule 12(c) motion

for judgment on the pleadings, the court must accept as true all factual allegations



in the complaint, and construe thenthie light most favorable to the non-moving
party. Fleming v. Pickard581 F.3d 922, 925 (9th Cir. 2009).

To survive either of these motions, “a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible
on its face.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotiBgll Atlantic
Corp. v. Twombly550 U.S. 544, 570 (2007pee Weber v. Dep't of Veterans
Affairs, 521 F.3d 1061, 1065 (9th Cir. 2008). This tenet -- that the court must
accept as true all of the allegations camdiin the complaint -- “is inapplicable to
legal conclusions.”Igbal, 556 U.S. at 678. Accordingly, “[tlhreadbare recitals of
the elements of a cause of action, sufgzbby mere conclusory statements, do not
suffice.” Id. (citing Twombly 550 U.Sat 555);see alsdtarr v. Baca652 F.3d
1202, 1216 (9th Cir. 2011) (“[A]llegations in a complaint or counterclaim may not
simply recite the elementd a cause of action, but must contain sufficient
allegations of underlying facts to givarfaotice and to enable the opposing party
to defend itself effectively.”).

Rather, “[a] claim has facial plaibility when the plaintiff pleads
factual content that allows the courtdaw the reasonable inference that the
defendant is liable fahe misconduct alleged.lgbal, 556 U.S. at 678 (citing

Twombly 550 U.Sat 556). In other words, “the factual allegations that are taken



as true must plausibly suggest an entitlement to relief, such that it is not unfair to
require the opposing party to be subjected to the expense of discovery and
continued litigation.” Starr, 652 F.3d at 1216. Factual allegations that only permit
the court to infer “the mere possibility of misconduct” do not show that the pleader
is entitled to relief as required by Rule Igbal, 556 U.S. at 679.
IV. ANALYSIS

Defendants argue that Plaintiff's claims against the DPS and Sakai
and Wagatsuma in their official capacstiare barred by the Eleventh Amendment,
and that Plaintiff's claims are otherwise barred by the statute of limitatidihe:
court addresses each argument in turn.
A. Eleventh Amendment Immunity

State Defendants argue that Pldifisticlaims against them are barred
by the Eleventh Amendmenthe court agrees in part.

“Itis clear, . . . that in the absemof consent a suit in which the State

or one of its agencies or departments is named as the defendant is proscribed by the

! State Defendants also include in their Motion a one-sentence statement, without any
legal support, that “Plaintiff’'s Sixth Claim for Ref must be dismissed for the additional reason
that there is no 1st, 4th, 8th or 14th Amendment to the Hawaii State Constitution.” Doc. No. 19-
1, State Defs.” Mot. at 2. And in their Reply, State Defendants further argue that Plaintiff cannot
assert a violation of Hawaii state law, mding the Hawaii State Constitution. Doc. No. 35,

State Defs.” Reply at 13. Because State Defetsddid not properly present and/or support these
arguments, the court will not address them.

9



Eleventh Amendment.Pennhurst State Sch. & Hosp. v. Halderma®b U.S. 89,
100 (1984). “This jurisdictional bar appliesgardless of the nature of the relief
sought.” Id.; Alabama v. Pugh438 U.S. 781, 782 (1978) (holding that suit against
the State and its Board of Correctiondasred by the Eleventh Amendment absent
consent)see also Durning v. Citiban®50 F.2d 1419, 1422-23 (9th Cir. 1991)
(noting that the Eleventh Amendment bdesleral courts from deciding virtually
any case in which a state or themeof a state’ is a defendant”).

The Eleventh Amendment does nabwever, bar suits seeking
prospective injunctive relief against state officers sued in their official capacities.
See Idaho v. Coeur d’Alene Tribe of Idab81 U.S. 261, 269 (1997 Parte
Young 209 U.S. 123, 159-60 (190$ena v. GardeneO76 F.2d 469, 472 (9th
Cir. 1992). Nor does the Eleventh Amendment bar suits for violations of federal
law against state officials sued in their individual capacities for dam&pdeuer
v. Rhodes416 U.S. 232, 238 (1974).

Further, “neither a State nor its officials acting in their official
capacities are ‘persons’ under § 1988Vill v. Mich. Dep’t of State Policel91
U.S. 58, 71 (1989)Doe v. Lawrence Livermore Nat'l Lgld31 F.3d 836, 839 (9th
Cir. 1997). “[A] suit against a state official his or her official capacity is not a

suit against the official but ratherassuit against the official’s office.Will, 491

10



U.S. at 71 (citations omitted). EleverAmendment immunity is therefore
consistent with the general rule thsttates or governmental entities that are
considered ‘arms of the State’ for Eésth Amendment purposes are not ‘persons’
under 8 1983.”Lawrence Livermore Nat'l Lap131 F.3d at 839 (citinw/ill, 491
U.S. at 71).

The State of Hawaii has not waived its immunity to suit in federal
court, and the DPS is an agency of 8tate and not considered a “person” under
8 1983. Thus, Plaintiff’'s claims against the DPS are barred by the Eleventh
Amendment and are DISMISSED. The Eleventh Amendment does not, however,
preclude Plaintiff's claims for prospiee injunctive relief against Sakai and
Wagatsuma to the extent they are sueithé@mr official capacities, or Plaintiff's
claims for damages against Wagatsuma in his individual cagagiee Coeur
d’Alene Tribe of Idahp521 U.S. at 26%afer v. Melg 502 U.S. 21, 27, 31(1991)

(stating that suits against state officisgheir official capacity should be treated

2 In reply, State Defendants argue thatitljunctive and declaratory relief aspects of
Plaintiff's claims are not cognizablé&eeDoc. No. 35, State Defs.” Reply at 12. The court will
not consider substantive arguments raised for the first time in a Repdy.e.gHi-Tech
Rockfall Const., Inc. v. Cnty. of Ma@009 WL 529096, at *18 n.9 (D. Haw. Feb. 26, 2009)
(“Local Rule 7.4 provides that ‘[a]ny arguments raised for the first time in the reply shall be
disregarded.™)Coos Cnty. v. Kempthorng31 F.3d 792, 812 n. 16 (9th Cir. 2008) (declining to
consider an argument raised for the first time in a reply brief).

11



as suits against the State). The cthetefore proceeds to address Defendants’
remaining arguments for dismissal as to these Defendants.
B.  Statute of Limitations

To determine whether Plaintiff's claims are barred by the statue of
limitations, the court first outlines the applicable legal framework and then
addresses Plaintiff's claims.

1. Framework

In § 1983 actions, courts apply the forum state’s statute of limitations
and its tolling provisions for personal injury actior&ee Canatella v. Van de
Kamp 486 F.3d 1128, 1132 (9th Cir. 2007). As a result, Plaintiff's 8 1983 claims
are subject to the two-year statutdigfitations set forth in Hawaii Revised
Statutes (“HRS”) 8§ 657-7, which provisiéhat “[a]ctions for recovery of
compensation for damage or injury to ars or property shall be instituted within

two years after the cause of action accrued, and not aftef. . . .”

3 State Defendants argue that the applicable statute of limitations for claims against them
is provided in HRS 8§ 662-4, which provides that, except for an irrelevant exception, “[a] tort
claim against the State shall be forever barred unless action is begun within two years after the
claim accrues.” As described above, Plaintiff's claims against the State are barred by the
Eleventh Amendment immunity. And to the extent HRS § 662-4 would apply to Sakai and
Wagatsuma in their official capacities (an issue the court need not decide), it would not affect the
analysis -- both statutes provide a limitationsqukof two years, Hawaii’s tolling provisions do
not apply to this case, and federal law still applies in determining accrual. Indeed, at the July 7,
2014 hearing, the parties agreed that regardless of the particular applicable statute, a two-year
statute of limitations applies.

12



Although the court looks to state law to determine the applicable
statute of limitations, when a causeagtion begins to accrue is a question of
federal law. Wallace v. Katp549 U.S. 384, 388 (2007) (“[T]he accrual date of a
§ 1983 cause of action is a question of feldexa that is not resolved by reference
to state law.”). Under federal law t]iie touchstone for determining the
commencement of the limitations period is notice: ‘a cause of action generally
accrues when a plaintiff knows or has @ato know of the injury which is the
basis of his action.””Stanley v. Trustees of Cal. State Un\33 F.3d 1129, 1136
(9th Cir. 2006) (quotingdoesterey v. City of Cathedral Cit945 F.2d 317, 319
(9th Cir. 1991))see also Morales v. City of Los Angel2$4 F.3d 1151, 1153-54
(9th Cir. 2000). Implicit in this standardtisat “[t}he plaintiff must be diligent in
discovering the critical facts.Bibeau v. Pac. Nw. Research Found. |88 F.3d
1105, 1108 (9th Cir. 1999). Thus, “a plaintiff who did not actually know that his
rights were violated will be barred from bringing his claim after the running of the
statute of limitations, if he should hakeown in the exercise of due diligence.”

Id. (citing Herrera-Diaz v. United State845 F.2d 1534, 1537 (9th Cir. 1988));
United States v. Kubrigkd44 U.S. 111, 122 (1979) (explaining that the statute of
limitations begins to run only upon a plaintiff's knowledge “of the critical facts

that he has been hurt and who has inflicted the injury”).

13



In general, “what [a plaintiff] knew and when [he] knew it are
guestions of fact."Bibeay 188 F.3d at 1108 (quotir§immons v. United States
805 F.2d 1363, 1368 (9th Cir. 1986)). A claim may be dismissed under Rule 12 as
“barred by the applicable statute of limitations only when ‘the running of the
statute is apparent on the face of the complain{gh Saher v. Norton Simon
Museum of Art at Pasadens92 F.3d 954, 969 (9th Cir. 2010) (quotidgynh v.
Chase Manhattan Bank65 F.3d 992, 997 (9th Cir. 20063ge also Supermail
Cargo, Inc. v. United State68 F.3d 1204, 1206-07 (9th Cir. 1995) (“[A]
complaint cannot be dismissed unless it appears beyond doubt that the plaintiff can
prove no set of facts that would establish the timeliness of the claim.” (quotations
and citations omitted).

2. Application

All of Plaintiff's claims are for injuries she allegedly sustained from
her incarceration at KCCC, which endedNavember 2011. Specifically, Plaintiff
alleges: (1) an Eighth Amendment claim that Defendant’s actions during Plaintiff's
incarceration at KCCC constitute cruel and unusual punishment, Doc. No. 7, FAC

19 65-71; (2) a claim that Plaintiff was subjected to illegal “mental health”

* AlthoughTwombly“retired” the “no set of facts standard,” the Ninth Circuit continues
to use the “no set of facts” formulation pdstromblyin the statute of limitations contex&ee,
e.g, Von Saher v. Norton Simon Museum of Art at Pasgde3®F.3d 954, 969 (9th Cir. 2010).

14



practices and treatment while at KCCC without due process ofida§ 73-75;
(3) a claim that the State failed to owesand supervise Plaintiff's mental health
treatment and services at KCAQ, 11 77-82; (4) a First Amendment claim that
she was retaliated against whilék&tCC for reporting the misconduct at KCCC,
id. 79 84-86; and (5) an equal protectioairml and violations of the Hawaii State
Constitution based on the events she experienced at KRICLY 88-95. Because
Plaintiff brought this action on January 31, 201#e; over two years after she
was transferred from KCCC to FDC and afibe was subjected to this alleged
misconduct -- it appears that Plaintiff’'s claims are time-barred unless the FAC
alleges facts providing a basis to toll the statute of limitations or suggesting that
her claims accrued sometime after she left KCCC.

a. Tolling

Plaintiff's incarceration at FDC from November 2011 until May 15,
2012 does not toll the statute of limitations. Although HRS § 657-13(1) tolls the
statute of limitations for imprisonment for certain cases, it does not apply where
such action is brought against “the sheaffief of police, or other officers.” The
DPS and its officers fall within this exclusion -- HRS § 26-14.6(f), the statute
creating the DPS, states that the “functjanghority, and obligations, . . . and the

privileges and immunities conferred thieyeexercised by a ‘sheriff’ . . . shall be

15



exercised to the same extent by the depamt of public safety.” In other words,
any statute that applies to the sheriffie€lof police, or other officers, conferring
either duties or immunities upon them, as,in this case, exempting them from
application of a statute, applies equatithe DPS and its employees. As a result,
Plaintiff's § 1983 claims are not tolled by HRS 8§ 657-5&e Coles v. Eaglé014
WL 2214046, at *4 (D. Haw. May 27, 2014) (“This district court has ruled that,
pursuant to the ‘sheriff’ exception, § 657-13 tolling does not apply to the State of
Hawai‘i Department of Public Safety its employees.” (citations omitted¥ee
also Rodenhurst v. Hawai2010 WL 1783568, at *3 (D. Haw. Apr. 29, 2010)
(citing Samonte v. Sandi@007 WL 461311, at *4 (D. Haw. Feb. 07, 2007)
(determining that 8§ 657-13 does not apply to the DPS)).

b. Accrual

Nor does the FAC include any allegats suggesting that Plaintiff did
not know or have reason to know of her claims until some time after she left
KCCC. Rather, the FAC makes plain tRéintiff was well aware of her claims at
the time of her incarceration at KCCQ particular, Plaintiff asserts that
Wagatsuma subjected her to a seriesvaints constituting “harassment, sexual
psychological humiliation, and public sexuafdedation.” Doc. No. 7, FAC { 2.

According to Plaintiff, these events deaher feel “humiliated, embarrassed, and

16



violated,”id. § 22, and she became seveddpressed when Wagatsuma
transferred her from the LTS housing to the regular housing during her second
period of incarceration at KCCQd. 1 31. That these events caused injury to
Plaintiff at the time of her incarcerationdathat Plaintiff was aware of such injury
is made clear by the fact that in November 2011, she “could not tolerate
[Wagastuma’s] continued harassment, sexual psychological humiliation, and
improper treatment,” and therefaeguested a transfer to FD@I.  32. And
although the FAC asserts that “Plaintiff finds it difficult to think and talk about her
degrading sexual experiences at KCC@,'Y 34, such fact does not suggest she
was not aware of her injuries. Thus, frtme face of the FAC, it is apparent that
the statute of limitations has run and Plaintiff's claims are untimely.

In opposition, Plaintiff presents the declarations of herself and her
therapist, Ms. Fran Tyson Marchino, to assert that Plaintiff “did not receive any
therapy or psychological counseling rethte her experiences from KCCC and the
DPS while in custody and remained unaware of her injuries until early 2014.”
Doc. No. 29, Pl.’'s Opp’n at 14. Plaiffitiurther asserts that Marchino “continues
to help Plaintiff understand and appedei the extent and nature of the
psychological damage” that Defendants causdd.see alsdoc. No. 29-2,

Marchino Decl. § 14 (asserting that IAk#T is still understanding the scope and

17



depth of her condition, and their thpyasessions have yielded breakthroughs in
which Plaintiff “is just now recognizinthe harm and damage that was caused
while incarcerated”).

These new facts are not allegedhe FAC and are therefore
irrelevant in determining whether tRAC alleges timely claims. The court
therefore GRANTS the Motion to Dismiss and the Motion for Judgment on the
Pleadings.

C. Leave to Amend as to Plaintiff

Although the court may not consider facts outside those alleged in the
FAC in determining Defendants’ Motions to Dismiss and for Judgment on the
Pleadings, the court may consider thesesfacteciding whether to grant Plaintiff
leave to amend.See Broam v. BogaB20 F.3d 1023, 1026 n.2 (9th Cir. 2003)
(“Facts raised for the first time in plaintiff's opposition papers should be
considered by the court in determinwbether to grant leave to amend or to
dismiss the complaint with or without prejudice.”) (citi®gion Tire Corp. v.
Goodyear Tire & Rubber Cp268 F.3d 1133, 1137-38 (9th Cir. 2001) (“Where

counsel is able to posit possible amendments that would be consistent with the

> At the July 7, 2014 hearing, the parties agreed that the court should consider the
Declarations as proffers of evidence for the purpose of determining whether leave to amend
should be granted, as opposed to converting the Motions to Motions for Summary Judgment.

18



operative complaint and could also posstite a claim for relief, the complaint
should not be dismissed on its face with prejudice.”)). Where potential amendment
would be futile, the court need not provide a plaintiff the opportunity to amend.
See Mirmehdi v. United Statég62 F.3d 1073, 1082 (9th Cir. 2011) (“[A] party is
not entitled to an opportunity to amend his complaint if any potential amendment
would be futile.”);Cervantes v. Countrywide Home Loa656 F.3d 1034, 1043
(9th Cir. 2011) (“[L]eave to amend would be futile because the plaintiffs cannot
state a plausible basis for relief.”).

Plaintiff’'s additional facts fail to suggest that her claims accrued
sometime after she left KCCC. Althoughalpitiff asserts in conclusory fashion
that “I remained unaware of my injuriastil well after my release [from FDC] in
May of 2012,” Doc. No. 29-1 Pl.’s Decl. § 18, this statement runs directly contrary
to the other specific statements in Berclaration as well as the FAC suggesting
both that Plaintiff was injured and that she was aware of such injury during her
incarceration at KCCCSee Orion Tire Corp268 F.3d at 1137-38ge also
Telesaurus VPC LLC v. Powd23 F.3d 998, 1003 (9th Cir. 2010) (“A district
court may deny a plaintiff leave to amend if it determines that ‘allegation of other
factsconsistentvith the challenged pleading could not possibly cure the deficiency

. ... (emphasis added) (citation omitted)).
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In particular, Plaintiff's assertiothat she was unaware of her injuries
is directly contradicted by the specifaxcts alleged that (1) Plaintiff became
severely depressed when Wagatsumasteared Plaintiff from the LTS housing to
the regular housing during her second period of incarceration at KCCC, Doc. No.
7, FAC 1 31; (2) Plaintiff requested a transfer to FDC because she “could not
tolerate Wagatsuma’s ctimued harassment, sexual psychological humiliation, and
improper treatment,” Doc. No. 29-1, PIDecl. § 16; and (3) while Plaintiff was
detained at FDC, she “continued to re@mi@arful of retaliation by Wagatsuma and
the DPS so [she] did not make anyrmmaints regarding Wagatsuma while in
custody.” Id. 1 17. Thus, according to Plaintiff's own statements, she was aware
of Wagatsuma'’s conduct and that the condacised her injury. And in light of
these specific statements establishhrg Plaintiff was injured during her
incarceration at KCCC and that she was athat she was injured, her conclusory
assertion that she was unaware of her injuries is insufficient to raise a question as
to when her claims accrue&ee also Soremekun v. Thrifty Payless, B@9 F.3d
978, 984 (9th Cir. 2007) (“Conclusory, speculative testimony in affidavits and
moving papers is insufficient to raise genuine issues of fact and defeat summary

judgment.”);Anheuser-Busch, Inc. v. Natural Beverage DistriB8 F.3d 337, 345

20



(9th Cir. 1995) (stating that conclusary speculative testimony is insufficient to
raise a genuine issue of fact to defeat summary judgment).

At most, Plaintiff's evidence suggests that she may not have
comprehended thecopeof her injuries while inarcerated at KCCC. But
Plaintiff's awareness that she suffesmimeinjury from Defendants is sufficient to
trigger Plaintiff's duty to investigate her claims. As the Supreme @apiains:

“Under the traditional rule of accrual . . . the tort cause of

action accrues, and the statute of limitations commences

to run, when the wrongful act or omission results in

damages. The cause of action accrues even though the

full extent of the injury is not then known or predictable.”

1 C. Corman, Limitation of Actions

87.4.1, pp. 526-527 (1991) (footnote omittese also

54 C.J.S., Limitations of Actions § 112, p. 150 (2005).

Were it otherwise, the statute would begin to run only

after a plaintiff became satisfi that he had been harmed

enough, placing the supposed statute of repose in the sole

hands of the party seeking relief.
Wallace 127 S. Ct. at 109'5¢ee, e.gWosotowsky v. Metlife Ins. C@013 WL
1703874, at *2 (W.D. Pa. Apr. 19, 2013) (determining that claims were untimely
and explaining: “[t]hat he did not know tife magnitude of the injury or the extent
of the amount of restitution is of no significance under Pennsylvania’s discovery
rule”); Murthy v. Abbott Labhs847 F. Supp. 2d 958, 979 (S.D. Tex. 2012) (“The
discovery rule does not toll statute of limitations when ‘some injury is known but

the full extent of injury and cause are unknown.” (citation omitted)).

21



As a result, Plaintiff's claims aceed when she was aware that she
suffered injury from Defendants, and the fact that it was not until later that Plaintiff
was formally diagnosed and/or that $béarned the full extent of injury does not
make the accrual date a moving targeee, e.gKraft v. St. John Lutheran
Church of Seward, Neb414 F.3d 943, 947 (8th Cir. 2005) (rejecting that statute
of limitations was tolled until plaintiff obtaed therapy because prior to that time,
the plaintiff “drew a direct connection between the abuse and his negative
behaviors in 1990”)Pitts v. Blue Ridge Sav. Bank of Gre2007 WL 1485909, at
*3 (D.S.C. May 17, 2007) (rejecting plaifits argument that he did not discover
his claim until he was diagnosed with PTB&cause “the fact that the injured party
may not at that time comprehend the full extent of the damage is immaterial”
(citations omitted))Yruegas v. VestaB56 F. Supp. 2d 1238, 1243 (D.N.M. 2004)
(rejecting argument that claim did not accrue until the plaintiff “discovered in
counseling that her emotional injuries wéne result of the teacher’s sexual abuse”
where evidence establishedthhe plaintiff “knew or should have known of the
facts that would support the constitutional claims she now asserts”).

In opposition, Plaintiff asserts that the court should fol&mmons v.

United States805 F.2d 1363 (9th Cir. 1986), to find that the statute of limitations

22



did not begin until she obtained therapy with Tyson March®eeDoc. No. 36,
Pl.’s Opp’n at 12-14 Simmonshowever, presents very different facts.

In Simmonsthe plaintiff brought suit against the government under
the FTCA for injuries she sustained when her Indian health service counselor
wrongfully engaged her in a seemingly consensual sexual relationship which lasted
from 1978 to 19801Id. at 1364. It was not until February 1983 that the plaintiff
learned that her counselor's miscondwes the cause of her recent psychological
problems.Id. Prior to that time, the plaiff had “no idea” that her emotional
condition was caused by the counselor’s condlettat 1367. As a result,
Simmondeld that the plaintiff's cause of action did not accrue during her
relationship with the counselor, but rathdren she learned for the first time that
the counselor’'s conduct caused her emotional injldyat 1368.Simmons
reasoned that these facts established that “[i]Jt was not knowledge of [the
counselor’s] legal fault that [the pldiff] gained in 1983, but knowledge of the
fact that his mishandling of her normal transference had caused her psychological

damage.”ld. at 1367°

¢ Similar toSimmonsother cases have held that a claim does not accrue where the

factual basis for the cause of action is “irdrely unknowable” at the time of the injuryi-e,,

that “the factual basis is ‘incapable of detection by the wronged party through exercise of

reasonable diligence.Ramirez-Carlo v. United State$96 F.3d 41, 46 (1st Cir. 2007) (quoting

Gonzalez v. United Statez84 F.3d 281, 288 (1st Cir. 20023ge alsdVilliam A. Graham Co.
(continued...)
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Although at the July 7, 2014 hearing Plaintiff's counsel asserted that
Defendants’ unlawful acts were takender the guise of “therapy,” unlike in
Simmonsthe allegations of the FAC makdain that Plaintiff was aware that
Wagatsuma'’s actions were wrongful andttthey caused her injury during her
incarceration at KCCC. As a result, eveRlaintiff did not understand the full
scope of her injuries, her claims accrued at that tifee also K.E.S. v. United
States 38 F.3d 1027, 1030 (8th Cir. 1994nlding modified in other part by
Garza v. U.S. Bureau of Prisqr284 F.3d 930 (8th Cir. 2002) (distinguishing
Simmonsvhere the plaintiff testified that she knew the defendant’s sex abuse
caused her contemporaneous physical and emotional injgel)yv. U.S. Dep’t of
Justice 585 F.3d 407, 410 & 410 n.2 (8th Cir. 2009) (rejecting $nsimons
applied where the plaintiff was aware o$ Imjuries and their cause, and explaining
that “[a] government-induced illness tolls the statute only if it prevents discovery
of the nature and cause of the injutf/the illness does not prevent discovery, the
government’s negligence will not do so on its owrRged v. Barne®986 F.2d
1428 (10th Cir. 1993) (determining tHaimmonsand similar cases did not apply

and that the statute of limitations ranewvé “[t]he alleged sexual abuse of which

®(...continued)
v. Haughey646 F.3d 138, 150 (3d Cir. 201Beavers v. Metro. Life Ins. C&66 F.3d 436, 439
(5th Cir. 2009).
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plaintiff accuses the defendant did notor while plaintiff was a child when it
could be assumed that plaintiff would lneaware of the wrongful character of the
behavior or powerless to stop it”).

The court therefore GRANTS State Defendants’ Motion to Dismiss,
and Wagatsuma in his individual capacity’s Motion for Judgment on the Pleadings.
And because Plaintiff's additional allegas contained in her Opposition provide
no basis to find that this action is timely, this dismissal is without leave to amend
as to Plaintiff.

V. CONCLUSION

For the foregoing reasons, the court GRANTS State Defendants’
Motion to Dismiss, Doc. No. 19; and GRANTS Wagatsuma, in his individual
I
I
I
I
I
I
I

I
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capacity’s Motion for Judgment on the Pleadings. Because this dismissal is
without leave to amend, the court direitts Clerk’s Office to close the case file.

IT IS SO ORDERED.

DATED: Honolulu, Hawaii, August 18, 2014.

5 DI
61P,TE % "FT&{Q

/sl J. Michael Seabright
J. Michael Seabright
United States District Judge

Gregg v. State of Hawaii, Dep’t of Public Safety, et@iv. No. 14-00056 JMS-KSC, Order

(1) Granting Defendants State of Hawaii, DepartneéRublic Safety, Ted Sakai in His Official
Capacity as Director of the Department of Public Safety, State of Hawaii, and Neal Wagatsuma,
in His Individual Capacity as Warden of the Kauai Community Correctional Center, Department
of Public Safety, State of Hawaii, in His Qfital Capacity’s Motion to Dismiss First Amended
Complaint, Doc. No. 19; and (2) Granting Motion for Judgment on the Pleadings, Doc. No. 27
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