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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI'I

DAVID SHINN, CIVIL NO. 14-00208 DKW-KSC

Plaintiff, ORDER DISMISSING CASE

VS.
EWM Enterprises, LPgt al.

Defendants.

ORDER DISMISSING CASE

On May 1, 2014, Plaintiff pro se David Shinn filed a complaint and
Application to Proceed in Districtdtirt Without Prepaying Fees or Costs
(“Application”). On May 8, 2014, th€ourt entered an Order dismissing the
complaint with leave to amend and denyihg Application as moot. On June 4,
2014, Shinn filed a First Amended Compltawhich again fails to set forth
plausible grounds for this Court’s subjecatter jurisdiction. The First Amended
Complaint asserts claims against EWMétprises, LP and EWM Investments,
LLC (collectively “EWM”), several attorneyyand the law firm Carlsmith Ball, LLP

(“Carlsmith Defendants”), C. Brewand Co., Mauna Kea Agribusiness Co.,
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Hutchison Sugar Plantation Co., Hawaii RadBrokers, LLC, and the President of
the United States.

STANDARD OF REVIEW

Plaintiff is proceeding pro senad, therefore, the Court liberally
construes his pleadingsSeeEldridge v. Block832 F.2d 1132, 1137 (9th Cir. 1987)
(“The Supreme Court has instructed theefial courts to libealy construe the
‘inartful pleading’ of po se litigants.”) (citingBoag v. MacDougall454 U.S. 364,
365 (1982) (per curiam)). The Court algcagnizes that “[u]nless it is absolutely
clear that no amendment can cure the defect pro se litigant is entitled to notice
of the complaint’s deficienes and an opportunity to angprior to dismissal of the
action.” Lucas v. Dep't of Corr.66 F.3d 245, 248 (9th Cit995). Nevertheless,
the Court may dismiss a complaint pursuanFederal Rulef Civil Procedure
12(b)(6) on its own motion.SeeOmar v. Sea-Land Serv., In813 F.2d 986, 991
(9th Cir. 1987) (“A trial court may dismiss a clasua sponteinder [Rule] 12(b)(6).
Such a dismissal may be made withootice where the clmant cannot possibly
win relief.”); Ricotta v. Cal.4 F. Supp. 2d 961, 9687 (S.D. Cal. 1998) (“The
Court can dismiss a claisua spontéor a Defendant who has not filed a motion to
dismiss under Fed. R. Civ. P. 12()(k Claims may also be dismisssugia sponte

where the Court does not have fedlsubject matter jurisdiction.Franklin v.



Murphy, 745 F.2d 1221, 1227 n.6 (9th Cir. 19&Kke alsd-ed. R. Civ. P. 12(h)(3);
Grupo Dataflux v. Atlas Global Grp., L./541 U.S. 567, 593 (2004) (“[I]t is the
obligation of both the district court amdunsel to be alert to jurisdictional
requirements.”).

DISCUSSION

Upon review of the First AmendeComplaint and documents attached
thereto, the Court finds that Plaintiff agdails to establish this Court’s subject
matter jurisdiction to hear this dispute&Subject matter jurisdion is conferred on
federal courts either through fedegalestion jurisdiction pursuant to 28 U.S.C.
8 1331 or through diversity jurisdiction pursuant to 28 U.S.C. § 13&alta v.
Hispanic Bus., Ing 419 F.3d 1064, 1068 (9thrCR005). The First Amended
Complaint states that:

This court has jurisdiction pswant to 28 U.S.C. § 1332 + 1331;

EWN Enterprises LP is a Neva@arporation whose address is;

and the real property that is the subject of this complaint, Land

Commission Award 9971 to W.Beleiohoku, is situate on the

Island of Hawaii in the Distriadf Ka‘u in the Hawaiian Islands

Ko Hawaii Nei Pae Aina andighconflict arising under the

constitution, laws, and treatiestbe United States of America.
First Amended Complaint at 2.

First, a plaintiff properlynvokes federal quéen jurisdiction by

pleading a “colorable claim arising umdbae Constitution or laws of the United



States.” Arbaughv.Y & H Corp 546 U.S. 500, 514 (2006). Here, Plaintiff claims
that the United States Exdatue Branch and the Presideasftthe United States are
“responsible for the enforcement of aireements madetaeeen Liliuokalani
Queen of the Kingdom of the Hawaiiatailsds KHPA and the President of the
United States of America currently Barra®bama.” First Amended Complaint at
3. Plaintiff cites the “continuing wilifl illegal occupatiori,and the alleged
“[flailure of the President of USA to aaply respect enforcand abide by the LEA
and end the unlawful occupation of the KHX-irst Amended Complaint at 4. He
seeks an “order requiring the Presidenthaf United States of America to abide
enforce, comply and respect the udkalani Executive agreement.” First
Amended Complaint at 4.

Plaintiff lacks a colorable federdlim. A claim is not colorable if:
(1) the alleged claim under the Constitutarfederal statutes appears to be
immaterial and made solelgr the purpose of obtaining jurisdiction; or (2) such a
claim is wholly insubstantial and frivolousBell v. Hood 327 U.S. 678, 682
(1946). Itis well settled that this digiricourt does not have jurisdiction to hear
claims challenging the legality of the atleow of the Kingdom of Hawaii because
such claims present nonjusticiable political questioBge, e.gSai v. Clinton 778

F. Supp. 2d 1 (D.D.C. 2011), aff'd sub. no®aj v. Obama2011 WL 4917030



(D.C. Cir. Sept. 26, 2011YVilliams v. United State2008 WL 5225870 (D. Haw.
Dec. 15, 2008) (holding that the cowatked jurisdiction over an inmate’s civil
rights claims challenging the legality thfe overthrow of the Kingdom of Hawaii
and Hawaii’'s admission as a state to the United Stat&g! Partners, L.P. v.
Santos2014 WL 1653084, at *2-3 (D. Hawpr. 23, 2014) (adopting reasoning in
Williamsto decline jurisdiction over as$®n that “the Hawaiian Kingdom
continues to exist and is under a prajed and illegal occupation by the United
States”). See als@®tate v. French883 P.2d 644, 649 (Haw. App. 1994)
(“[P]resently there is no factual (or legélsis for concluding that the [Hawaiian]
Kingdom exists as a state in accordandé wecognized attributes of a state’s
sovereign nature.”) (internguotations omitted). Accdingly, the Court does not
have jurisdiction pursuant to 28 U.S.C. § 1331.

Second, diversity jurisdiction existden there is complete diversity of
citizenship between the pas, and the amount in coaversy exceeds $75,000.
28 U.S.C. § 1332(af;aterpillar Inc. v. Lewis519 U.S. 61, 68 (1996). Plaintiff
and several of the defendants appear tatizEens of the State of Hawaii. Although
the First Amended Complaint stateattiEWM Enterprises LP is a Nevada
corporation, his certificate of servickeavs that the Carlsith Defendants, C.

Brewer and Co., Mauna Kégribusiness Co., Hutchison Sugar Plantation Co.,



Hawaii Pacific Brokers, LLC, Avery Chundy and Beverly Crudele were served
via mail at their addresses in the Statélafvaii. Plaintiff fails to establish that
these individuals and corporations are citzens of the same state as Plairtiff.
See Exxon Mobil Corp. v. Allapattah Sergl5 U.S. 546, 553 (2005) (“In a case
with multiple plaintiffs aad multiple defendants, the presence in the action of a
single plaintiff from the same State asgée defendant deprives the district court
of original diversity jurisdiction over thentire action.”). Accordingly, Plaintiff
fails to establish this Court’s subjeuftter jurisdiction pursuant to 28 U.S.C
§ 1332.

Pursuant to Federal Rule of €iRrocedure 12(b)(1), a case must be
dismissed for lack of subject matjarisdiction when the Court lacks a
constitutional or statutory basis to adjcate the controversy. Fed. R. Civ. P.
12(b)(1);Leeson v. Transamerica Disability Income RI&71 F.3d 969, 975 (9th
Cir. 2012). Where the Court does not héageral subject matter jurisdiction,
claims may be dismissexia sponte Franklin, 745 F.2d at 1227 n.6; Fed. R.
Civ. P.12(h)(3). As dis@sed above, Plaintiff fails totablish this Court’s subject

matter jurisdiction. SeeThompson v. McComp89 F.3d 352, 353 (9th Cir. 1996)

The Court takes judicial notice tife corporate defendants’ statugpastinerships or corporations
incorporated in Hawaii, as noted in regulatory filings publicly available on the website of the State
Department of Commerce and Consum#airs, http://cca.hawaii.gov/breg.

6



(“A party invoking the fedelacourt’s jurisdiction has the burden of proving the
actual existence of subject matter juicsihn.”). His claims are therefore
dismissed.

Pursuant to Rule 15(a)(2), coustsould “freely give leave [to amend]
when justice so requires.” Further, Gueests for leave should be granted with
extreme liberality.” Moss v. U.S. Secret Servié&&2 F.3d 962, 792 (9th Cir. 2009).
“Dismissal without leave to amend is improper unless it is clear . . . that the
complaint could not be gad by an amendment.’ld. However, “liberality in
granting leave to amend is subject to several limitation&scon Props., Inc. v.
Mobil Oil Co,, 866 F.2d 1149, 1160 (9th Cir. 1989))hose limitations include
undue prejudice to the opposing pafutility, and undue delay.ld. The district
court’s “discretion to deny leave to amasgarticularly broad where plaintiff has
previously amended the complaintid.

Here, the Court declines to gréaintiff another opportunity to amend
because amendment would be futile. spiee being given a second chance and
detailed instruction from the Court on pleaglisubject matter jurisdiction, Plaintiff
has failed to plausibly allege t®urt’s subject matter jurisdictionSee Noll v.
Carlson 809 F.2d 1446, 1448 (9th Cir. 1987)l{u¢ the court ordinarily would

permit a pro se plaintiff to amend, leaio amend should not be granted where it



appears amendment would be futilege also Leadsinger, Inc. v. BMG My$é?2
F.3d 522, 532 (9th Cir. 2008) (reiterating thadistrict court may deny leave to
amend for, among other reasons “repe&addre to cure deficiencies by
amendments previously allowed . . ndd futility of amendment”). Nor does it
appear, based on the nature of Plaintiffamls and the parties, that Plaintiff can
overcome the jurisdictional hurdle. Accordly, the Court, in its discretion,
declines to provide Plaintiff another opportunity to amer8te Leadsinger, Inc.
512 F.3d at 532 (denying leave to amerdduse of “repeated failure to cure
deficiencies”).

CONCLUSION

On the basis of the foreguy, the Court DISMISSES the First
Amended Complaint and directs the Clerk of Court to close this case.
IT ISSOORDERED.

DATED: June 12, 2014, at Honolulu, Hawai'i.

i = Da—

DerricK K. Watson
United States District Judge

David Shinn v. EWM Enterprises, LP., et,:aCiv 14-00208 DKW-KSC; ORDER
DISMISSING CASE




