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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

INDYMAC VENTURE, LLC, CIV. NO. 14-00263 BMK
ORDER DENYING PLAINTIFF'S
MOTION FOR
RECONSIDERATION

Plaintiff,
V.
LEU OKUDA & DO,

Defendant.

)
)
)
)
)
)
)
)
)
)

ORDER DENYING PLAINTIFF'S MO _TION FOR RECONSIDERATION

Before the Court is Plaintiff Indymac Venture, LLC’s (“Plaintiff”)
Motion for Reconsideration (“Motion”)(Doc. 38.) Plaintiff brings its Motion
pursuant to Federal Rules of Civil Procedure (“FRCP”) Rules 7 and 60, and Rule
60.1 of the Local Rules of Practice foetbnited States District Court for the
District of Hawaii (“Local Rules”), and grests the Court to reconsider its Order
Denying Defendant’s Motion to Dismi§€®mplaint and Plaintiff’'s Motion for
Partial Summary Judgment on Liabilified on December 19, 2014 (Doc. 35).
On January 22, 2015, Defendant filesiMemorandum in Opposition, and on
February 6, 2015, Plaintiff filed its ReplyDocs. 42, 46.) Té Court finds this
matter suitable for disposition without adring pursuant to Local Rule 7.2(d).
After careful consideration of the Mon, as well as theupporting and opposing

papers, the Court DENIES Plaintiff's Motion for Reconsideration.

Dockets.Justia.com


http://dockets.justia.com/docket/hawaii/hidce/1:2014cv00263/116612/
http://docs.justia.com/cases/federal/district-courts/hawaii/hidce/1:2014cv00263/116612/48/
http://dockets.justia.com/

BACKGROUND

Plaintiff was the owner of a noéand mortgage thatecured a loan on
property that was in defaul{Doc. 35 at 2.) Plaintiff retained Defendant to
foreclose on the mortgage, and Defenddati fa foreclosure action in state court
in June 2011. (Id.) On March 16, 2012e state court granted Plaintiff's motion
for summary judgment and appointed a commissioner to sell the property. (Id.)
An auction was set for May 8, 2012. (Id.)

Plaintiff provided written instruatns to Defendant for bidding at the
auction, directing Defendant to initiallyd $854,785 and, if there were competing
bids, to incrementally inease Plaintiff's bid to a manum amount of $4,130,340.
(Id.) At the auction, Defendant’s Erloyee (“Employee”) submitted a bid of
$854,785 on behalf of Plaintiff._(1d.Plaintiff was the only bidder, and
Employee’s bid of $854,785 on behalffifintiff was the only bid submitted.

(d.)

On August 21, 2012, the state court held a confirmation hearing;
Employee was present at the hearing. (Wt)xhe confirmation hearing, two third-
parties requested that the bidding bepened. (Id.) The court reopened the
bidding, and a bid to purchase the propéot $1,005,000 was submitted. (Id. at
2-3.) Employee was given the opportyriih bid but, despite Plaintiff's

instructions to bid up to $4,130,340, Employee did not do so. (Id. at 3.) After the



bidding closed, Gary Okuda, one of tead attorneys in Defendant’s firm,
corrected Employee’s misunderstanding of the bidding instructions. (Id.)
Employee then asked the court to reoffenbiding, but the court denied her
request and confirmed the sale of the propat a purchase price of $1,005,000.
(1d.)

Plaintiff hired new counsel, who moved to reconsider the
confirmation of sale. (Id.) The statewt denied Plaintiff’'s request and entered
Judgment. (Id.) The court, however, gehPlaintiff's motion to stay the sale
pending appeal._(Id.) The foreclosure action is currently pending before the
Hawalii Intermediate Court of Appeals. (Id.)

On June 6, 2014, Plaintiff fileal malpractice action against Defendant
in this Court, bringing claims for negégce and professional malpractice, breach
of contract, and breach of fiduciary datie(ld.) On June 30, 2014, Defendant
filed a Motion to Dismiss, arguing thatelCourt lacks subject matter jurisdiction
because the underlying foreclosure actiogmesding in state court, and therefore,
Plaintiff's legal malpractice @ion against Defendant is premature. (Doc. 9-2 at 3.)

On August 5, 2014, Plaintiff filed an opposition to Defendant’s
motion to dismiss and a counter-motion partial summary judgment on the issue
of liability on each of its claims. (Doc. X 20.) Plaintiff maintained that it was

entitled to summary judgment as to lialyilfbecause Defendant has conceded that



it committed malpractice in éhcourt filings in the underlying foreclosure action.”
(Doc. 15 at 20-22.) Plaintiff further nmtained that Defendant breached its
contractual duties “by failing to provide @guate legal services in the form of
someone who understood anoperly implemented the bid instructions.” (Doc.
15 at 21-22.) Plaintiff similarly argued that Defendant breached its fiduciary duty
to Plaintiff by failing to provide conmgtent representation, and “by grossly
underbidding at the confirmation hearing.” (Doc. 15 at 22.) Plaintiff offered no
further support or argument regarditgyclaim that it is entitled to summary
judgment on the issue of liability. (See®d5 at 20-22.) Thus, the basis of
Plaintiff's breach of contract and breaghfiduciary duty claims was Defendant’s
failure to provide adequategal services, i.e., th&tefendant committed legal
malpractice. (See Doc. 15 at 20-22.)

On December 19, 2014, thi®@t issued its “Order Denying
Defendant’s Motion to Dismiss Complaiand Plaintiff’s Motion for Partial
Summary Judgment on Liability.” (Doc. 35With regard to Plaintiff's counter-
motion for partial summary judgment, this Court found that the evidence before the
Court did not establish that Employee’sstake in bidding breached the standard
of care Employee and Defendant owed torRiti (Doc. 35 at 10.) Accordingly,
this Court found that Plaintiff failed to stv, at that early stage of the litigation,

that Defendant committed a negligent acomission constituting breach of its



duties to Plaintiff. (Doc. 35 at 10-11This Court therefore held that Plaintiff
failed to meet its burden for summauwgdgment “on liability for the legal
malpractice claim.” (Id.)

On January 2, 2015, Plaintiftédd the Motion for Reconsideration
currently before this Court. (Doc. 38.) Plaintiff requests that this Court reconsider
its December 19, 2014 Order denying Riéf’'s counter-motion for partial
summary judgment and grant Plaintiff summary judgment against Defendant on
Plaintiff's breach of contract and breachfidiciary duty claims. (Doc. 38 at 2.)
Plaintiff claims that reconsiderationwsarranted “because the Court’s order did
not address or rule upon Plaintiff's claiies breach of contract and breach of
fiduciary duty[.]” (Doc. 38-1 at 1.) In its Motion for Reconsideration, Plaintiff
argues, for the first time, that Defendantialpractice is not relevant to the claims
for breach of contract and breach afutiary duty because Defendant breached
these duties “as a matter of law[.]” (D@8-1 at 2.) Specifically, Plaintiff argues
that Defendant “breached thentractual attorney-cliemelationship as a matter of
law by failing to follow Plaintiff’'s bidinstructions and competently represent
Plaintiff[.]” (Doc. 38-1 at 5.) Platiff further argues that Defendant owed
Plaintiff duties of loyalty and care, agll as a fiduciary duty to obey all
reasonable instructions from Plaintiff, and that Defendant breached these duties by

failing to follow Plaintiff's bidding instrations. (Doc. 38-1 at 6.) Therefore,



Plaintiff maintains, Defendant breachedfitkiciary duties to Plaintiff independent
of any negligence on its part. (ld.)

On January 9, 2015, the Cotound this matter suitable for
disposition without a hearing, pursuantmcal Rule 7.2(d). (Doc. 40.) On
January 22, 2015, Defendant filed@gpposition to Plaintiff's Motion for
Reconsideration, arguing that Plaintiff fails to meet the standard for
reconsideration. (Doc. 42Qn February 6, 2015, Plaintiff filed its Reply. (Doc.
46.) For the reasons discussed below, this Court DENIES Plaintiff's Motion for
Reconsideration.

STANDARD

Although Plaintiff does not specify which subsection of FRCP Rule
60 it relies on in its Motion, inasmuch asilLiff maintains that reconsideration is
warranted because the Court’'s Order didadztress or rule upon Plaintiff's claims
for breach of contract and breach afutiary duty, (Doc. 38-1 at 1), the Court
finds that Plaintiff's reconsideration rion is properly before the Court pursuant
to FRCP Rule 60(b)(1).FRCP Rule 60 may be userdreconsider legal issues,
and Rule 60(b)(1) specifically providesattthe court may relieve a party from an

order for reasons of its own mistakeimadvertence. See Kingvision Pay—Per—

View Ltd. v. Lake Alice Bar, 16&.3d 347, 350 (9th Cir. 1999).

! FRCP Rule 60(b)(1) provides that the court may religvarty or its legal representative from a final judgment,
order, or proceeding for “mistake, inadvertence, surprise, or excusable neglect[.]”



It is well settled in the Ninth Circuit that a successful motion for

reconsideration must accomplish two goadia Mamo O ‘Aha ‘Ino v. Galiher, 60

F. Supp. 2d 1058, 1059 (D. Haw. 1999). Fitlse motion must demonstrate some
reason why the court should reconsider its prior decision. Id. (citation omitted).
Second, it must set forth facts or lawao$trongly convincing nature to induce the

court to reverse its prior decision. (ditation omitted). “Mere disagreement with

a previous order is an insufficient basis for reconsideration[,]” and reconsideration
“may not be based on evidence and legal arguments that could have been presented

at the time of the challenged decisiortdawaii Stevedores, Inc. v. HT&T Co., 363

F. Supp. 2d 1253, 1269 (D. Haw. 2005); se® &enaflor v. Thomas, Civ. No. 12-

00050 LEK-BMK, 2012 WL 2685096, at *2 (D. Haw. July 6, 2012)
(“[R]econsideration is not a vehicle by wh an unsuccessful party is permitted to

. . . raise arguments or pezd evidence that could haleen raised previously.”)
(citation omitted). Courts have elslighed only three grounds justifying
reconsideration: “(1) an intervening change in controlling law; (2) the discovery of
new evidence not previously available; antff® need to correciear or manifest

error in law or fact, to prevent manifesjustice.” Na Mamo O ‘Aha ‘Ino, 60 F.

Supp. 2d at 1059. The District of Hawaas implemented these standards in
Local Rule 60.1._1d.; see also Lo¢dlle 60.1. Whether or not to grant

reconsideration is committed to the sound @ison of the court.Navajo Nation v.




Confederated Tribes & Bands of tiakama Indian Natin, 331 F.3d 1041, 1046

(9th Cir. 2003). There is@mpelling interest in the finality of judgments, which

should not lightly be disregarded. Ne&mo O ‘Aha ‘Ino, 60 F. Supp. 2d at 1059

(citation omitted); see also HarvesiGastro, 531 F.3d 737, 749 (9th Cir. 2008)

(holding that relief under FRCP Ru#@ should be granted “sparingly as an
equitable remedy to prevent manifest stjoe” and is to be utilized “only where
extraordinary circumstances prevent ay#xm taking timely action to prevent or
correct an erroneous judgment”) (citatiomanternal quotatiomarks omitted).

DISCUSSION

Plaintiff maintains that recoitration is warranted because the
Court’'s December 19, 2014 Order did ndtieess or rule upon Plaintiff's claims
for breach of contract and breach of fiduciary duty. (Doc. 38-1 at 1.) Plaintiff's
motion, however, does not raise anyvrevidence, nor does it allege an
intervening change in controlling lavinstead, Plaintiff asserts only that the
Court’s failure to address its breach of cant and breach of fiduciary duty claims
Is “a manifest error of law[.]” (Dc. 46 at 12.) Plaintiff's Motion for
Reconsideration also contains new legabties regarding Defendant’s contractual
and fiduciary duties, found in Hawaii case/)avhich was available Plaintiffs at
the time it filed its counter-matn for partial summary judgment.

With regard to the new legalgbries advanced by Plaintiff's Motion



for Reconsideration, Plaintiff argues tiiz¢fendant breached its contractual and
fiduciary duties as a matter laiw for failing to comply with Plaintiff's bidding
instructions, independent ahy legal malpractice claimSuch an argument is a
new legal theory that Plaintiff could haxesed with respect to the underlying
counter-motion for partial summary judgmesnd as such, it is not properly raised

in a motion for reconsideration. SE€arroll v. Nakatani, 342 F.3d 934, 945 (9th

Cir. 2003) (holding that it is improper togsent new legal theories in a motion for
reconsideration for the first time whémey could reasonably have been raised
earlier in the litigation) (citation omitted)A motion for reconsideration is not a
proper mechanism for presenting new legal tiesahat the movant failed to raise

with respect to the underlying motion feummary judgment. Reliance Ins. Co. v.

Doctors Co., 299 F. Supp. 2d 1131, 1154H@w. 2003). In failing to raise this
argument at summary judgment, Plaintiff weaMts right to assert the argument in
the instant motion for reconsideration, following the Court’s ruling on the counter-
motion for partial summary judgment. Sde (“The movant is not permitted to
present new arguments following itss at summarygdgment.”) (citation
omitted).

Apart from Plaintiff's attempt toaise new legal arguments for the
first time in the instant Motion for Recadsration, the Court finds that the

December 19, 2014 Order denying Plaintiffmunter-motion for partial summary



judgment did in fact address each of Plaintiff's claims. In the December 19, 2014
Order, the Court held that Plaintiff waot entitled to summary judgment as to
liability because the evidence before the Catithis early stage of the case did not
establish that Defendant’s mistake idding on the property breached the standard
of care owed to Plaintiff. (Doc. 35 20.) The scant argument articulated in
Plaintiff’'s counter-motion for partial samary judgment regarding its breach of
contract and breach of fiduciary claims$issed on Defendantegal malpractice,

l.e., Defendant’s “fail[ure] to provide ageate legal services’hd its “fail[ure] to
provide competent representation.” (Dtb.at 21-22.) Thus, Plaintiff's breach of
contract and breach of fiduciary dutyaiths were entirelypased upon Defendant’s
alleged legal malpracticand this Court’s ruling thalaintiff has not met its

burden for summary judgment on liability asthe standard of care element of the
legal malpractice clan encompasses and applies toheaf Plaintiff's claims for

relief. (See Doc. 15 at 20-22.) Although tBeurt’s Order states that Plaintiff has
not met its burden for summary judgmentliability “for the legal malpractice
claim,” inasmuch as Plairits breach of contract arfsteach of fiduciary claims

were based on Defendant’s alleged maliicac Plaintiff is likewise unable to
establish that it is entitled to summamggment on its breach of contract and
breach of fiduciary duty claims.

In sum, absent the discoveryr@w material facts not previously

10



available, the occurrence an intervening change invia or proof of manifest

error of law or fact, Plaintiff fails to éablish that reconsideration of the Court’s
December 19, 2014 Order is warranted. rdwer, a motion for reconsideration is
not the proper mechanism to raise new |eéigabries that could have been raised in
Plaintiff's counter-motion for partial samary judgment. Therefore, the Court
denies Plaintiff's renewed request sarmmary judgment on liability with respect
to its breach of contract andeach of fiduciary duty claims.

CONCLUSION

For the foregoing reasons, the Court hereby DENIES Plaintiff's

Motion for Reconsideration (Doc. 38).

IT IS SO ORDERED.

DATED: Honolulu, Hawa, February 23, 2015.

<ES DISY
gt TR

/S/ Barry M. Kurren
Barry M. Kurren
United States Magistrate Judge
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