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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

CHARLES P. TURNER, CIV. NO. 14-00306 BMK

Plaintiff, ORDER GRANTING
DEFENDANTS’ MOTIONS FOR
VS. SUMMARY JUDGMENT
ASSOCIATION OF APARTMENT
OWNERS OF WAILEA POINT
VILLAGE, ROBERT READER,
individually and agkesident Manager)
of ASSOCIATION OF
APARTMENT OWNERS OF
WAILEA POINT VILLAGE,
DARRYL JOHNSON, individually
and as Security Supervisor of
ASSOCIATION OF APARTMENT
OWNERS OF WAILEA POINT
VILLAGE, DOES 1-10;

Nl N N N N N N N N

Defendants.

M N N N N N N N N N NS

ORDER GRANTING DEFENDANT S’ MOTIONS FOR SUMMARY
JUDGMENT

Before the Court are Defendantsli®rt Reader and Darrell Johnson’s
Motion for Summary Judgment (Doc. 5@)daDefendant Association of Apartment
Owners of Wailea Point Village’s (tf&OAO”) Motion for Summary Judgment

(Doc. 52) (collectively, “Defendants’ Motions”). On February 25, 2016, the Court
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heard Defendants’ Motions. fee C. Hsieh appearedtaie hearing on behalf of
Plaintiff Charles P. Turner (“Plaintiff; Anna M. ElenteSneed and Landon J.M.
Yun appeared at the hearing on behalbefendants. After reviewing the motions
and the supporting and opposing memoraadd having heard the arguments of
counsel, Defendants’ Motions are granted.

BACKGROUND

On August 30, 2006, the AOAO hired Plaintiff as a Patrol Officer.
Patrol Officers are generaligquired to guard residential property against fire,
theft, vandalism, and illegantry by performing various patrol, inspection, and
observation duties. Patrol Officers agected to complwith the AOAO’s
policies and procedures. Patrol Officars further required to complete daily
activity reports, which are detailed logthe Patrol Officer’'s work-related
activities during the shift. Patrol Officealso complete incident reports, which
document noteworthy events. Questigrexsonal opinions, sugsgons, and other
internal employee issues or problems nhessubmitted directly to management,
and not incorporated into daily aatywreports or incident reports.

During Plaintiff's employmenwith the AOAO, Defendant Darrell
Johnson was Plaintiff's immediate supervisor. Defendant Johnson reported to
AOAO Resident Manager, Robert Readeho in turn reported to the AOAO

Board of Directors. Generally, the AOACPatrol Department has three shifts:



day shift, swing shift, and graveyard shiPlaintiff was hired for the graveyard
shift. The primary function of the gravegashift is to confirm that everything is
secured and no inappropriate activity skéace. The graveyard shift patrol
officers sit in the kiosk or patrol theqperty in a golf cart, check unoccupied unit
doors, and lock pool facilities.

On July 18, 2010, Plaintiff repexd a left foot work injury that
required him to stay out of work throughldfeary 2011. At the time of Plaintiff's
work injury, Plaintiff worked the 11:00 m. to 7:00 a.m. graveyard shift and was
given Mondays and Tuesdays off.

Pursuant to a Disability Certificate dated January 27, 2011, issued by
Plaintiff's Podiatric Physician Dr. Dougl&irch, Plaintiff was permitted to return
to work on February 16, 2011 with the following limitations:

NO standing over 2 hrs. per day

NO lifting over 10 pounds

NO walking over 2 hrs. per day

NO working over 8 hrs. per day

Special Instructions: Minimal aswéing [and] descending of stairs.

Avoid walking on inclinations. Pleasllow patient to elevate foot as

much as possible.

(Doc. 53-10 at 276 (format altele) On February 8, 2011, Reader sent a letter to

Dr. Birch requesting clarification of PHiff’'s Disability Certificate. Dr. Birch



issued another Disability Certificate claarig Plaintiff's restrictions as follows:

Minimal ascending & descendiraj stairs; avoid walking on

inclinations; may work 8 hr daystimes a week; may operate/sit in

golf cart for long periods; foot can be elevated on a stool while

[patient] seated @ kiosk; foot nerdt be elevatedeve head level.
(Doc. 51-7 at 240.)

On February 16, 2011, Plaintgfgned a modified duties list that met
Dr. Birch’s restrictions. (Dc. 51-7 at 334.) For exanaplPlaintiff was assigned to
work at the kiosk computer, which Plafhadmits did not violate Dr. Birch’s
restrictions. (See Doc. 51-7 at 164.) Plaintiff was further instructed to elevate his
foot in the kiosk, the golf cart, and the break room, but was prohibited from using
the pavilions to take a breald/or elevate his footUpon Plaintiff's return to
work, Defendants moved Plaintiff to aanight to 8:00 a.m. graveyard shift.
Although Plaintiff requested to haver®lays off to attend church services,
Plaintiff’'s work schedule did not conflictithh his church services, and therefore,
Defendants denied Plaintiff's request. Plaintiff was assigned to the same schedule
he had prior to his work injury, withlondays and Tuesdays off.

Plaintiff discussedhis modified duties with Dr. Mark K. Lipetz,
Plaintiff's treating physician, and on Felary 24, 2011, Dr. Lipetz modified Dr.
Birch’s restrictions to limit Plaintiff standing and walking to a maximum of two

hours per shift. (Doc. 51-7 886.) Dr. Lipetz further instructed Plaintiff to avoid

stairs and ascending or descending hitisgvoid lifting over ten pounds, to limit
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work shifts to eight hours, and to elevats foot (above heart height) while sitting.
(Id.) Plaintiff's modified duties wth the AOAO did not prohibit him from
observing Dr. Lipetz's restrictions, andonder to comply with Plaintiff's work
limitations, Plaintiff's coworkers took ordditional duties that Plaintiff was unable
to perform.

On multiple occasions during 20&fhd 2012, Plaintiff requested to
switch from graveyard to swing shifAt some point, Plaintiff discussed the
change to swing shift witBr. Birch, who opined thahe swing shift would allow
Plaintiff to better recover; however, Birch did not sendraything to Defendants
indicating that a change to swing shift sliblbie a part of his modified duties.
Defendant Johnson reminded Plaintiff teating shift patrols required walking
around the perimeter of the buildingsd conducting secty checks on uneven
ground while the graveyard shift did ndecause Plaintiff's work limitations
required Plaintiff to avoid walking on emen ground and limited his walking to a
maximum of two hours per g Defendants denied Plaintiff's transfer requests.

According to Defendants, Plaifitvas adversarial with his coworkers
and supervisors. On at least two oomas prior to Plaintiff's foot injury,
Defendant Johnson had to intene. When Plaintiff retned to work in February
2011, he continued his adversarial approach to working with others and began to

direct more of his aggression towaManagement, and particularly Defendants



Reader and Johnson. At various tinigsfendants documented Plaintiff's refusal
to follow AOAO policies and procedureBlaintiff's poor work performance, and
Plaintiff's insubordination and discouaigs conduct towards his supervisors.
(Doc. 51-7 at 260-65.) Despite the AOA@®Bntinued warnings and identification
of goals to help improve Plaintiff's permance, Plaintiff’'s performance of his
modified duties did not improve. Additiolhg Plaintiff continued to engage in
disruptive behavior, which ultimatelyselted in multiple disciplinary actions,
including probations and suspension.

By 2013, Plaintiff's performance cbnued to deteriorate. Plaintiff
failed to properly completiis daily activity reports and incident reports, even
after being instructed to do so. Pldihinjected personal issues into his daily
activity reports in violation of AOAO dy, and refused to sign patrol memos
issued by Defendant JohnsonA@AO policies and procedures.

Between August 9 and August 2813, the AOAO managers met to
prepare Plaintiff's annual review. Afteomsideration of Plaintiff's performance,
attitude, and conduct, t@OAO managers decided tecommend Plaintiff's
termination to the AOAO Board of Diremts. The Board aged with the AOAO
managers and decided to terminate Plaintiff.

Plaintiff’'s termination letter states, in relevant part:

This letter is in response to your st@ecent refusal to follow policies
and procedures. Itis our expeata that all our employees do their
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basic duties, follow directions ampdocedures, and work cooperatively
with co-workers and managementour continued refusal to follow
direction and implement business procedures, and, your constant
disruption of the workforce haseated an untenable working
situation.
You have been given every opportyrpossible to succeed. Despite
numerous periods of progressmhigcipline including coaching and
counseling, suspension, and, wags informing you that continued
refusal to follow company policy euld lead to termination, you
repeatedly choose an adversarialifi@ms. After careful consideration
and after evaluating your current and your past performance, there is
no option but to terminate yoemployment with Wailea Point
Village effectiveSeptember 3, 2013.
(Doc. 51-7 at 305.)
On July 1, 2014, Plaintiff filedis Complaint alleging claims for (1)
Disability Discrimination and Retaliation under the Americans with Disabilities
Act (“ADA"), 42 U.S.C. § 12102, and Heaii Revised Statutes (“HRS”) § 378-2
(“Count I"); (2) Religious Discriminatiomnder Title VII Civil Rights Act of 1964,
42 U.S.C. § 2000e et seq., and Hawaii Rel/Statutes § 378-2 (“Count 11”); (3)
Hostile Work Environment and Retaliati under Title VII Civil Rights Act of
1964, 42 U.S.C. § 2000e et seq., anavBiaRevised Statutes 8§ 378-2 (“Count
[11"); (4) Wrongful Discharge and Reliation under HRS 8378-62 Whistleblower’s
Protection Act (“Count IV"); (5) WrongfuRetaliatory Discharge (“Count V”); (6)
Wrongful “Parnar” Discharge in violatioof Public Policy (“Count VI”); (7)
Negligent Hiring, Retention, Training dfor Supervision (“Count VII"); (8)

Negligence (“Count VIII"); (9) Gross Ngigence (“Count 1X”); (10) Intentional
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Infliction of Emotional Distress (“CounX”); (11) Negligent Infliction of
Emotional Distress (“Count XI"); and (1Bespondeat Superior and/or Vicarious

Liability (“Count XII"). (See generally, Doc. 2.)

On September 14, 2015, the Caapproved and filed the parties’
stipulation to dismiss with prejudicep@Gnts VII, VIII, IX and XI. (Doc. 49.)
Therefore, the only clainmtbat remain against Defenaa are those claims set
forth in Counts I, II, IIL,IV, V, VI, X, and XII.

STANDARD OF REVIEW

Rule 56 requires summary judgment to be granted when the
pleadings, the discovery and disclosurdarials on file, and any affidavits show
that there is “no genuine dispute asy aaterial fact and the movant is entitled
to judgment as a matter of law.” Fdl.Civ. P. 56(a). A main purpose of
summary judgment is to dispose of faaity unsupported claims and defenses.

Celotex Corp. v. Catrett, 477 U.S. 317, 323-24 (1986).

Summarnjudgmentmustbe grante against a party that fails to
demonstrate facts to establish what will beeagential element at trial. _Id. at 323.
“A moving party without the ultimate burdeof persuasion at trial — usually, but
not always, a defendant — has both theahliurden of production and the ultimate

burden of persuasion on a motion for suanynudgment.”_Nissan Fire & Marine

Ins. Co. v. Fritz Cos., 210 F.3d 1099, 1102 (9th Cir. 2000). The burden initially




falls upon the moving party to identify for the court those “portions of the
materials on file that it believes demoasérthe absence of any genuine issue of

material fact.” T.W. ElecServ., Inc. v. Pac. Ele€ontractors Ass’n, 809 F.2d

626, 630 (9th Cir. 1987) (citing Celotex Corp., 477 U.S. at 323).

Once the moving party has cadiits burden under Rule 56, the
nonmoving party “must set forth specifacts showing that there is a genuine
issue for trial” and may notIseon the mere allegations in the pleadings. Porter v.

California Dep’t of Corrections, 410.3d 885, 891 (9th Cir. 2004) (quoting

Anderson v. Liberty Lobby, Inc., 477 U.342, 256 (1986)). In setting forth

“specific facts,” the nonmoving partyay not meet its burden on a summary
judgment motions by making geral references to evadce without page or line

numbers._S. Cal. Gas Co. v. CitySdnta Ana, 336 F.3d 885, 889 (9th Cir. 2003);

Local Rule 56.1(f) (“When resolving rtions for summary judgment, the court
shall have no independent dutysearch and consider apart of the court record
not otherwise referenced he separate concise statetsesf the parties.”). At

least some significant probative evidemeest be produced, T.W. Elec. Serv., 809

F.2d at 630; “[a] scintilla of evidence oridence that is merely colorable or not
significantly probative does not present a gaaussue of material fact.” Addisu

v. Fred Meyer, Inc., 198 F.3d .30, 1134 (9th Cir. 2000).

At summary judgment, the court siwiew the evidence in the light



most favorable to the nonmoving party WL.Elec. Service, lo, 809 F.2d at 630.

If direct evidence produced by the movingtpaconflicts with direct evidence
produced by the nonmoving party, the judigest assume the thubf the evidence

set forth by the nonmoving party with respect to that fact. Id. at 631. Put another
way, if a rational trier of fact might selve the issue in favor of the nonmoving
party, summary judgment must be deniédl. Moreover, inferences must also be
drawn in the light most favorabte the nonmoving party. Id.

DISCUSSION

l. Motion for Summary Judgment by AOAO at Wailea Point Village

As a threshold matter, the parties have stipulated to dismiss with
prejudice Counts VII, VIII, IX, and XI of the Complaint, and Plaintiff concedes
Count Il in his opposition to DefendBAOAO at Wailea Point Village’s
(“AOAQ”) Motion for Summary JudgmentAccordingly, the only remaining
claims against the AOAQ@re the claims set forth in Counts | (Disability
Discrimination), Il (Religious Discrinmation), IV (Wrongful Discharge and
Retaliation under Whistleblower’s Proten Act), V (Wrongful Retaliatory
Discharge), VI (Parnar @im), X (IlED), and XII (Vicarious Liability).

A. Disability Discrimination and Retaliation (Count I)
Plaintiff claims disability disgmination, pursuant to the ADA, 42

U.S.C. § 12102 and Hawaii Revised Stat@&58-2 under two legal theories: (1)
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disparate treatment; and (2) failure to anocmodate. Plaintiff alleges he suffered a
variety of adverse employment decisions because of his disability, including
probation, suspension, denial of pay raised bonuses, and temation. (Doc. 2
at 18.) Plaintiff further alleges that beffered retaliation aftehe complained and
filed charges of discrimination._(ld.)

1. DisparateTreatment

Title | of the ADA, 42 U.S.C§ 12112(a) prohibits an employer from
discriminating “against a qualified individuah the basis of disdhy in regard to
.. . [the] terms, conditiongnd privileges of employment.” Pursuant to the ADA,
the term “discriminate” includes “not making reasonable accommodations to the
known physical or mental limitations of an otherwise qualified individual with a
disability who is an applicant or empkes, unless [the employer] can demonstrate
that the accommodation would imposeusrtiue hardship on the operation of the
[employer’s] business[.]'42 U.S.C. § 12112(b)(5)(A)Similarly, HRS § 378-
2(a)(1)(A) makes it an unlawful discrimatory practice “[flor any employer to
refuse to hire or employ or to bardischarge from employment, or otherwise to
discriminate against any individual in coermsation or in the terms, conditions, or
privileges of employment” because of a person’s disability.

The Court applies the familiar len-shifting analysis derived from

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973), to claims of
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discrimination on account of a disabilitsee, e.g., Raytheon Co. v. Hernandez,

540 U.S. 44, 49-50 (2003) (applyingetMcDonnell Douglas burden shifting

framework to an ADA disability discrimirti@n claim). Under this burden-shifting
analysis, Plaintiff must first establish ama facie disability dicrimination claim.

See, e.g., Raytheon, 540 U.S. at 49 n.3.dd so, Plaintiff must put forth evidence

that he: (1) is “disabled” within 6hmeaning of the ADA; (2) is a “qualified
individual,” that is, he is “able to perforthe essential functions of his job,” with
or without reasonable accommodations] é3) suffered an adverse employment

action because of his disability. See, ,eSamper v. Providence St. Vincent Med.

Ctr., 675 F.3d 1233, 1237 (9th Cir. 2018}ting 42 US.C. § 2112(a), (b)(5)(A)
(requiring reasonable accommodatiom}.the summary judgment stage, the
requisite degree of proof necessary toldsth a prima facie case is minimal and
does not even need to rise to the levad pfeponderance of the evidence. Lyons
v. England, 307 F.3d 1092, 1112 (9th @®©02). If Plaintiff establishes a prima
facie case of discrimination, the burdeerirshifts to Defendants to articulate a
legitimate, nondiscriminatory reason ft8 employment action. Raytheon, 540
U.S. at 49 n.3. If Defendants proffer sucheason, “the presumption of intentional
discrimination disappears, but the plaihti&n still prove disparate treatment by,
for instance, offering evidence demonsirg that the employer’s explanation is

pretextual.” _Id.
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a. Plaintiff's Prima Facie Case of Discrimination

The parties do not appear to dispthat Plaintiff is disabled and a
gualified individual. Thusthe Court will first address whether Plaintiff suffered
an adverse employment action. Pldinmaintains that Defendants denied his
annual wage increases and bonuses becaumse diability. Plaintiff states that
before he got injured, Head always received annual gearaises of $0.50 a yeatr;
however, after he returned to work frdns medical leave, he did not receive any
wage raises in 2011, 2012, and 2013. rRi&ifurther states that Defendants
refused to give him a Christmas bomu010, 2011, 2012, and 2013 due to his
work-related disability. Plaintiff arguesahin 2011, while most of the full-time
employees got Christmas bonuses of nthes $2,000, Plaintiff received only
$549. Plaintiff argues that in 2012, mo$the full-time employees received over
$2,000 in Christmas bonuses, while Pidimeceived less than $200 due to his
suspension in July 2012. In 2013, Rtdf did not get anypbonus because he was
terminated in September 2013.

The Ninth Circuit defines “advessemployment actions” broadly.

Ray v. Henderson, 217 F.3d 1234, 1241 @ith 2000). The Ninth Circuit has

recognized that an adverse employmetibaexists where an employer’s action

negatively affects its employee’s compermati Fonseca v. Sysco Food Servs. of

Arizona, Inc., 374 F.3d 840, 847 (9th Cir. 2004 construing the evidence in the
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light most favorable to Plaintiff, the Cdumds that the evidence shows Plaintiff
was adversely and disparately treatethsmuch as the evidence described
supports an inference of disparate treaitmthe burden shifts to Defendants to
articulate a legitimate nondiscriminggaeason for the adverse employment
actions taken, Raytbe, 540 U.S. at 49 n.3.

b. Defendants’ Legitimate Nondiscriminatory Reasons
for its Employment Action

Defendants articulate a vageif legitimate nondiscriminatory
reasons for the employment actions takgainst Plaintiff. First, Defendants
indicate that pay raiseseaevaluated annually, are raattomatic, and instead, the
decision to award a pay raise is basad number of factors, including employee
performance over the previous year. (Docl5&-2, § 8.) Defendants indicate that
Plaintiff did not receive a wage irease from 2010-2013 because his performance
did not warrant it. (Doc. 53-1 at 2,  8The evidence suggestsat when Plaintiff
returned to work in February 201ie directed more aggression toward
management, he failed to perform his nfiedi work duties, and he engaged in
disruptive behavior that resulted in muldisciplinary actions._(Id. at 6.)
Defendants also present evidence suggestimgPlaintiff's performance continued
to deteriorate in 2013 when he failed tofpam his modified duties, including the
completion of daily activity and incidentperts. (Id. at 8.)Defendants further

indicate that by mid-2013, Plaintifhgaged in blatant misconduct and/or

14



insubordination, injected personal issu@e his daily activity reports against
AOAO policy, refused to sign patrol memasd continued to fail to perform his
modified duties. (Id. at 9.) These issware confirmed in various letters to
Plaintiff from the AOAOQO, dated from September 8, 2011 through July 10, 2012.
These letters outline the reasons for the alesfi Plaintiff's wage increases and the
reasons various disciplinary actions weaken against Plaiiff, and further

indicate goals for Plaintiff to reach arder to improve his work performance.
(See Doc. 53-10 at 289-96.)

As to the matter of bonusesetAOAO indicates that it uses a
formula-based system to calc@atnnual employee bonuses, which was
distributed to all employees, including Plai in 2008. (Doc53-1 at 2-3, 1 9.)
The stated policy provides a formulathakes into account many factors,
including the amount of unpaid leavééa for any reason during the calendar
year. (Id.; see also Doc. 53-4) Thdippfurther provides that employees who are
not employed within 15 calendar daysboihus disbursement, which occurs at the
end of every year, do not receive a bonus. (Doc. 53-1 at 2-3, 1 9; Doc. 53-4.)
Additionally, under the policy, “[e]mplyees who utilized leave without pay,
because they have no more sick or vacdtiime, will be paid out on a percentage

basis.” (Doc. 53-4.) Under the bonus pgliemployees with over five years of
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service are entitled to a $600 bordu@oc. 53-4.) Inasmuch as Plaintiff was out
of work from July 2010 through Febmya2011, under the stated bonus policy,
Plaintiff was not employed within 15 caléar days of a bonus disbursement, and
therefore, was not entitled to a bonus #1@. Additionally, because Plaintiff was
terminated in September 2013, the same policy would apply to bar Plaintiff's 2013
bonus. With regard to Plaintiff's 2011 bon®daintiff maintains he received “only
$549,” which appears to be $51 less th@maximum bonus he would otherwise
be entitled too. Given that Plaintiff missed a substantial amount of work in the
beginning of the yeatr, it is reasonable to conclude that his 2011 bonus was partly
reduced. In regards to the 2012 borRlajntiff acknowledges that his bonus was
less than $200, “because of his suspmansi July.” (Doc. 81 at 8.)

Theevidencan therecord demonstrates that Plaintiff had a lengthy
history of performance issues, which ultielgtled to his ternmation. He was
placed on probation in 2011 for failing perform his modified duties, making
inappropriate comments to co-workensgdullying his supervisor. Plaintiff's
probation was extended whka failed to improve hiperformance or meet the
goals the AOAO set for him when his prolatifirst began. In 2012, Plaintiff was
suspended and again placed on probatftar he was observed sleeping on the

job. Although he was given an opportunity to improve, his job performance

! The record indicates that Ri&iff's five-year work annivemry with the AOAO happened on or
about September 8, 2011. (See Doc. 53-10 at 289.)
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worsened. In short, trevidence reflects that Plaintiff was progressively
disciplined and terminated for poor Wgerformance and insubordination.

The Court finds that Defendts have articulated legitimate
nondiscriminatory reasons for decliningaward Plaintiff annual pay raises, for
declining or reducing Plaintiff's annual borass and for terminating him. Because
Defendants have proffered such reastine presumption of intentional
discrimination disappears[.]”_Raythed@®0 U.S. at 49 n.3. However, under the

McDonnell Douglas burden-shifting test, Plaintiff may still prove disparate

treatment by, for instance, “offering eeislce demonstrating that the employer’s
explanation is pretextual.” Id.
C. Pretext
A plaintiff can prove pretext “(1) indirectly, by showing that the
employer’s proffered explanation is unwuwoytof credence because it is internally
inconsistent or otherwise not believalie(2) directly, by showing that unlawful

discrimination more likely motivated treemployer.” Raad v. Fairbanks N. Star

Borough Sch. Dist., 323 F.3d 1185, 1194 (Gth 2003) (internal quotation marks

and citation omitted). The Ninth Circuiis held that very little evidence is
necessary to raise a genuine issue ofriagarding an employer’s motive, and “any
indication of discriminatory motive may suffice to raise a question that can only be

resolved by a fact-finder.”_Nicholaoy. Hyannis Air Serv., Inc., 580 F.3d 1116,
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1127 (9th Cir. 2009). “Circumstantial eidce of pretext must be specific and

substantial in order to survive summgauggment.” _Bergene v. Salt River Project

Agric. Improvement & Power Dist272 F.3d 1136, 1142 (9th Cir. 2001).

Plaintiff argues that Defendan{w’offered reasons are not reasonable
and are instead a pretext for discriminatidm.support of this contention, Plaintiff
states that he was a good patrol offisio had outstanding performance reviews
prior to his injury and for which he wasvarded annual wageisas. (Doc. 81 at
9.) Plaintiff further contends that thelgm simple truth” is that Defendants did
not want to accommodatenhiand were “hell-bent ofinding a way to get him to
quit so that they would not have to finan and pay him unemployment benefits.”
(Id.) Apart from his own assertions redimg his performance, Plaintiff does not
offer any evidence suggesting that Defenidarefusal to aard him annual pay
raises and bonuses was lthea a discriminatory motive. He also does not
provide any counter evidence to the AQ's assertions concerning Plaintiff's
declining work performance. Accordinglthe Court grants summary judgment on
Plaintiff's disability discriminatn claim in favor of Defendants.

2. Failureto Accommodate

TheADA prohibitsanemploye from discriminating “against a
gualified individual on the basiof disability in regardo . . . [the] terms,

conditions, and privileges of emplogmt.” 42 U.S.C. § 12112(a). The ADA
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further defines “discriminate” aacluding “not making reasonable
accommodations to the known physicahmental limitations of an otherwise
qualified individual with a diability who is an applicant or employee, unless [the
employer] can demonstrate that tecommodation would impose an undue
hardship on the operation of tf@mployer’s] business|[.]” 42 U.S.C.
812112(b)(5)(A). EEOC regulationsrtber define the term reasonable
accommodation to include “[m]odificatiomms adjustments that enable a covered
entity’s employee with a disability to gy equal benefits and privileges of
employment as are enjoyed by its other similarly situated employees without
disabilities.” 29 C.F.R. § 1630.2(0)(1)(iii).

“Onceanemployerbecomesawareof the need for accommodation,
that employer has a mandatory obliga under the ADA to engage in an
interactive process with the employee to identify and implement appropriate

reasonable accommodations.” Humphveilem’l Hosps. Ass’n, 239 F.3d 1128,

1137 (9th Cir. 2001) (citation omittedjee also 29 C.F.R. § 1630.2(0)(3)
(explaining that the intexctive process “should identify the precise limitations
resulting from the disability and poteritraasonable accommodations that could
overcome those limitations”). The ind&tive process requires “(1) direct
communication between the employer @mtbloyee to explore in good faith the

possible accommodations; (2) considieraof the employee’s request; and (3)
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offering an accommodation that is reasdaand effective.”_Zivkovic v. S. Cal.

Edison Co., 302 F.3d 1080, 1089 (9th Cir. 2002). An employer is not obligated to
provide an employee the accommodatiomdtpiests or prefers; the employer need
only provide some reasonable accommamhatild. EEOC interpretive guidance
states that “the employer providingethccommodation has the ultimate discretion
to choose between effead\accommodations, and melyoose the less expensive
accommodation or the accommodation thaasier for it to provide.” U.S. EEOC

v. UPS Supply Chain Solutions, 6E2@8d 1103, 1110 (9th Cir. 2010) (citing

Interpretive Guidance on Title | of the Aamcans with Disabilities Act, 29 C.F.R.
Part 1630, App., 56 Fed. Reg. 35,726-01, 35,749 (July 29, 1991)).

Defendants’ duty to engagetime interactive process includes not
only a discussion of Plaintiff's requestadcommodation, but also a continuing
discussion to explore available alternaiwhen the requested accommodation is

ineffective or too burdensome. See Hinmmy v. Memorial Hospitals Ass’'n, 239

F.3d 1128, 1138 (9th Cir. 2001An employer who fails igood faith to engage in
an interactive process is liable untlee ADA “if a reasonable accommodation
without undue hardship to the employesuld otherwise have been possible.”
Humphrey, 239 F.3d at 1139 (citation omitted)oreover, an employer who fails
to engage in an interactive proce@sgood faith is not entitled to summary

judgment unless “a reasonable finder of facist conclude thathere would in
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any event have been neasonable accommodation aviei@™ Dark v. Curry

Cnty., 451 F.3d 1078, 1088 (9th Cir. 2006) (iwaia omitted). On the other hand,
however, liability for failure to provideeasonable accommodations ensues only
where the employer bears the responsibibtythe breakdown in the interactive

process._Zivkovic, 302 F.3d at 1089; sesodlllen v. Pacift Bell, 348 F.3d 1113,

1114-15 (9th Cir. 2003) (providing that efe an employee fails to cooperate in
the interactive process, but the emplageactively engaged in the process, the
employer is not liable).

On February 15, 2011, Plairitgrovided a disability certificate to
Defendants. (Doc. 2 at 7, 1 27.) Theattility certificate restricted and/or limited
Plaintiff to no standing over two hours fy, no walking ovetwo hours per day,
no lifting over ten poundsna no working over eight hours per day, subject to
special instructions including minimala@nding and descending of stairs, and to
avoid walking on inclinations. (Doc. 2 &8, § 31; Doc. 53-10 at 276.) Further
disability certificates contained in the red@pparently extended Plaintiff's work
restrictions through, at least, Dedass#n 31, 2012. (Doc. 53-10 at 356, 362.)

By letter dated February 8, 201hie AOAO sent a letter to Plaintiff
to clarify the number of hours Plaintiff could work and the specific restrictions
contained in the disability certificatéDoc. 53-10 at 277.) The letter expressly

stated the AOAQO'’s intention to “modifyPlaintiff’'s] schedule in accordance to
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[his] doctor’s specifications.” _(Id.) A “Mdified Duties” letterdated February 16,
2011, was issued by the AOAO providingialiff's work modifications in order
“to accommodate his physician’s guidelines to return to work at a modified
capacity.” (Doc. 53-10 at 342.) Plaintifbrecedes that he reawed the modified
duties letter with Defendastand signed the letter. Thus, it appears from the
record that that when Pldiff returned to work in Fleruary 2011, he was assigned
modified duties in accordae with the restrictions dlined in his disability
certificates. Plaintiff provideso evidence to the contrary.

A further disability certificateclated September 17, 2012, indicated
that Plaintiff would need modified wi duties in relation to a “chronic wound
[right] foot.” (Doc. 53-10 at 362.) Bletter dated Octolbel 0, 2012, the AOAO
requested Dr. Birch to provide further infiaation related to Plaintiff's right foot
disability, and to help identify a re@sable accommodation for his condition.
(Doc. 53-10 at 366-68.) Plaintiff testified his deposition that Dr. Birch refused
to respond to the letter or otherwiseyde information to the AOAO. (Doc. 53-
10 at 210.) To the extent Plaintiff and his treating physician refused to respond to
the AOAQO’s October 10, 2012 request t@gage in an interactive process to
explore reasonable accommodations faiRiff's disability, the AOAO will not
be liable for failing to provide accommaiion. See Allen, 348 F.3d at 1114-15

(providing that where an grtoyee fails to cooperate the interactive process, but
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the employer is actively engaged i throcess, the employer is not liable).

In sum, the Court finds thdte AOAO provided Plaintiff with
modified duties following his return to work February 2011 due to his left foot
injury. With regard to the SeptemiliE7, 2012 disability certificate, the Court
finds that the AOAO is not responsilita the breakdown of the interactive
process. Accordinglithe AOAO is entitled to summary judgment on Plaintiff’s
claim for failure to provide reason&ccommodation for his disability.

B. Religious Discrimination (Count II)

In Plaintiff’'s Count Il claim fo religious discrimination under Title
VIl Civil Rights Act of 1964, 42 U.S.C8 2000e et segand Hawaii Revised
Statutes § 378-2, Plaintiff alleges\was denied time-off from work to attend
church services. (Doc. 2 at 19.)tld& VII makes it an unlawful employment
practice for an employer “to discharge any individual . . . because of such
individual’s . . . religion.” 42 U.S.C. § 2006&(a)(1). Title Vlidefines “religion”
to include “all aspects of religious obsemnea and practice, agell as belief, unless
an employer demonstrates that hanable to reasonably accommodate to an
employee’s or prospective employee’bgieus observance or practice without
undue hardship on the conduct of the empt’s business.” 42 U.S.C. § 2000e()).

The Ninth Circuit Court has esleshed a two-part framework to

analyze Title VII religious discrimination claims:
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First, the employee must estahle prima facie case by proving that
(1) he had a bona fide religious béligne practice of which conflicted
with an employment duty; (2) he informed his employer of the belief
and conflict; and (3) the employ#reatened him with or subjected
him to discriminatory treatment,chuding discharge, because of his
inability to fulfill the job requirements.

Heller v. EBB Auto Co., 8 F.3d 1433, 38 (9th Cir. 1993). Second, if the

employee proves a prima facie case ofrisimation, the burden shifts to the
employer to establish that it initiatgdod faith efforts to accommodate the
employee’s religious practices. Id.

Plaintiff contends he was denighe-off from work to attend church
services, which were offered only on Sundagrnings. (Doc. 2 at 19.) Upon his
return to work in February 2011, Plaiftiequested Sunday$fan order to attend
church. (Doc. 53-10 at 223.) Plaintiff also requested to switch to the “swing shift”
in order to allow him “more freedom to attend church and other church functions.”
(Doc. 53-10 at 353.) In his deposition, Plaintiff said thaattended services at
four different churches. Plaintiff claigd that as a practitioner of the Lutheran
faith, he is required totend Sunday services, and seeg are not held on any
other day of the week. (Doc. 53-10 at 6PPlnintiff further testified that with the
exception of one church, the other churchesttended offedemultiple services
at different times of the day and thatdteended church services at different times

depending on his work schedule.

The term “reasonable accommodatiis a relative term and cannot
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be given a hard and faseaning. The Ninth Circuit has generally recognized that
employees do not have “[a]n inflexibdieity to reschedule” their religious
ceremonies. Heller, 8 F.3d at 1439.alpnase such as thisowever, where an
employee maintains that his religious bislieequire him to attend church at a
specific time, he must prove that the poral mandate was part of his bona fide

religious belief._See T v. Dillard Dept. Stores, Inc., 139 F.3d 679, 682 (9th

Cir. 1998). The evidence offered by Pié#irfails to do so. Instead, the record

shows that church services were availaldifferent times of the day and Plaintiff
had been able to attend church despsgenurk schedule. Although Plaintiff stated
that he “preferred to attendef7:00 a.m. church,” (Doc. & 5), Plaintiff's need to
attend church was not in conflict withs employment duties. Thus, the Court

finds that Plaintiff is unable to satisfy a crucial element of his prima facie case, i.e.,
a conflict between his religus belief and his employmedhities. In the absence

of a prima facie case, the AOAO canbetliable for religious discrimination

under Title VII. Accordingy}, the Court grants summary judgment in favor of
Defendants on this claim.

C.  Wrongful Discharge and Retaliation under HRS § 378-62,
Hawaii Whistleblower’s Protection Act (Count 1V)

Plaintiff also alleges that theG¥O'’s termination of Plaintiff was in
retaliation for reporting security violatiomsd reporting numerous violations of

occupational safety laws the Hawaii Occupational Safety and Health Division
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(“HIOSH"). (Doc. 2 at 21.) The AOAGBeeks summary judgment on Plaintiff's
Count IV Hawaii Whistleblower’s Protéon Act (“HWPA”) claim on the basis
that Plaintiff's claim has no merit.
Section 378-62 of the HWPA states in relevant part:
An employer shall not dischargeréaten, or otherwise discriminate
against an employee regarding #mployee’s compensation, terms,
conditions, location, or prikeges of employment because:
(1) The employee, or a persorting on behalf of the employee,
reports or is about to report tise employer, or reports or is
about to report to a public body, verbally or in writing, a
violation or a suspected violation of:
(A) A law, rule, ordinance, or regulation, adopted
pursuant to law of this S&ta political subdivision of
this State, or the United States; or

(B) A contract executely the State, a political
subdivision of the State, or the United States].]

HRS 8§ 378-62. Although the HWPA itself doeot explicitly define the elements
of a claim under 8§ 378-62, e elements can be extragield from the language of
the statute, together with the Hawaii@eme Court’s interpretation of claims

under 8 378-62. See Crosby v. StatetDef Budget & Fin., 876 P.2d 1300, 1310

(Haw. 1994), cert. denied, 513 U.S. 1081 (1995); see also Nelson v. Nat'l Car

Rental System, Inc., Civ. No. 05-804 JMS-LEK, 2006 WL 1814341, at *3 (D.

Haw. June 30, 2006). First, there minsta showing that the employee “engaged

in protected conduct” as it is definbg the HWPA. _Crosby, 876 P.2d at 1310.
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Second, the employer is required thetdome adverse action against the
employee._ld. Third, #re must be “a causabmnection between the alleged
retaliation and the ‘whistleblowing.” IdIn other words, to meet the causal
connection requirement, “[thelmployer’s challenged aott must have been taken
‘because’ the employee engaged in protected conduct.” Id.

1. Protected Conduct & Adverse Action

Plaintiff alleges that he was disrged because he reported numerous
violations of occupational safety lawstbOSH. (Doc. 2 at 21.) Plaintiff made
his first HIOSH claim in July 2012, alletg safety hazards at Wailea Point.
Pursuant to HRS § 378-62, in the reportiriguspected violations of occupational
safety laws is protected conduct. Moregveis uncontested that sometime after
Plaintiff made his HIOSH aim in July 2012, he was terminated from employment
with the AOAO. Accordingly, the Courtrfds that the evidencerhen viewed in
the light most favorable to Plaintiff, has satisfied the first and second elements of
Plaintiff's HWPA claim. Thus, the onlgemaining issue is whether Plaintiff has
shown he was terminated for hipogting of suspected violations.

2. CausalConnection

As noted above, the third element of a HWPA claim requires “a

causal connection betweerethlleged retaliadn and the ‘whistleblowing.

Croshy, 876 P.2d at 1310; see also U.SeéX ockyer v. Hawaii Pacific Health,
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490 F. Supp. 2d 1062, 1087 (D. Haw. 2007p meet the causal connection
requirement, “[thegmployer’s challenged action mustve been taken ‘because’
the employee engaged in protected coijdiicCrosby, 876 P2d at 1310. Here,
the only evidence Plaintiff presents to establish a causal connection between his
termination and his 2012 HIOSH complaimhis own assertion that Defendant
Johnson knew about the complebecause he told Plaintiff “to come to him next
time he comes across a violation.” (Doc.&1.4; Doc. 80 at 6.) This alone, is
insufficient to suppdra causal connection.

Plaintiff first filed a complaintvith HIOSH in July 2012. Over one
year later, on Septemb@y 2013, Plaintiff was terminated. Following his
termination, in February 2014, Plaintiffsal filed a charge of discrimination with
the Hawaii Civil Rights CommissiofiHCRC"”) and the Equal Employment
Opportunity Commission (“EEOQ.” There is no evidence the record to suggest
that Defendants terminated Plaintiff dioehis complaints with HIOSH or the
HCRC and EEOC. First, Defendants @ that the July 2012 HIOSH complaint
came to the AOAO as an anonymousm@taint and that neither HIOSH nor
Plaintiff informed the AOAO who had madee complaint. This is confirmed by
two letters, one from HIOSH to Plaintiffiated August 7, 2012nd another letter
from HIOSH to the AOAO, dated August®)12, which omit Plaintiff's name and

any personal identifiers. See HRS 8396}&) (“Upon discretion of the director
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or request, names of complainants rbaywithheld from the employer].]").
Second, Plaintiff was terminated over a yater his first complaint, and before
Plaintiff made his second complaint, which suggests that Plaintiff's complaints
were not a substantial or motivating factor in the AOAQ'’s decision to terminate

Plaintiff. See Griffin v. JTSI, Inc§54 F. Supp. 2d 1122, 1132-33 (D. Haw. 2008)

(holding that “proximity in time is ongype of circumstantial evidence that is
sufficient on its own to meet the plaiffis burden,” and finding that a reasonable
trier of fact could infer that Plaintiff’'s termination, whichooered two days after
he engaged in a protected activity, raisedstjars of fact as to whether Plaintiff's
conduct played a role in his terminatiomccordingly, everwhen viewed in the
light most favorable to Plaintiff, the Cdumds that Plaintiff fails to establish a
causal connection between filang of his complaints and his termination. See
Crosby, 876 P.2d at 1310.

3. Defendants’ Legitimate Reasons Support Plaintiff's
Termination

“[A]s anaffirmative defense the employer may show by a
preponderance of the evidence that thelegee would have been terminated even

in the absence of the peated conduct.” NLRB v.&arle Auto Glass, Inc., 762

F.2d 769, 773 (9th Cir.1985); see also Nabors Alaska Drilling, Inc. v. NLRB, 190

F.3d 1008, 1015 (9th Cir. 1999) (holdingtlonce the employee makes its prima

facie showing, “[t]he burden then shiftsthe employer to prove that legitimate

29



reasons supported the termination”).

Even assuming Plaintiff is able to establish a causal connection
between the filing of his HIOSH and HRC/EEOC complaints and his eventual
termination, the Court finds that Defemiis have established that Plaintiff's
termination would have ocowd regardless of the protected activity. Plaintiff's
termination letter is replete with examaplwhy Plaintiff was terminated, including
Plaintiff’'s “continued refusal to follow directions and implement business
procedures,” his “constant disruptiontb& workforce,” and Isi “continued refusal
to follow company policy.” (Doc. 53-10 884.) In support of the allegations
raised in Plaintiff's September 3, 20138nme@nation letter, the AOAO also provides
various anniversary review letters outlining challenges regarding Plaintiff's
performance and goals to help him iioye performance, as well as letters
outlining why various disciplinary measungsre taken. (See.q., Doc. 53-10 at
289, 291, 294.) The overwheimy weight of the evidere in the record supports
Defendants’ argument that Plaintiff wasnenated for performnce-related issues,
and not due to the filing of Plaintiff's agplaints. Accordingly, the Court finds
that the AOAO has established ikegate reasons supporting Plaintiff's

termination and grants summary judgrnienfavor of the AOAO on this clairh.

2 Plaintiff's Count V WrongfuRetaliatory Discharge claim is based on the same conduct as his
Count IV claim for Wrongful Discharge arfiRktaliation under the Hawaii Whistleblower’s
Protection Act, and therefore, the Court similarly grants summary judgment on this claim for the
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D.  Wrongful “Parnar” Discharge in Violation of Public Policy
(Count VI)

Plaintiff alleges a claim of wrongféérmination in violation of public
policy based on the same allegations sufdpg his discrimination claims. The
AOAO seeks summary judgment on PlaingfCount VI claim on the grounds that
Hawaii does not recognize an independgaiitm for violation of public policy
where the conduct at issue is basedardact prohibited by Title VII or by HRS §
378. (Doc. 52-1 at 42.)

In Parnar v. Americana Hd$g Inc., 652 P.2d 625 (Haw. 1982), the

Hawaii Supreme Court recoged the common law tort @frongful discharge in
violation of public policy. The Parnar Gd held that an “epioyer may be held
liable in tort where his discharge of amployee violates a clear mandate of public
policy.” Parnar, 652 P.2d at 631. In orde determine “whetér a clear mandate

of public policy is violated, courts should inquire whether the employer’s conduct
contravenes the letter or purpose abastitution, statutory, or regulatory

provision or scheme.”_Id. Such aiai however, cannot stand where a statute
provides a sufficient remedy for the violation:

[A Parnar claim was] intended &pply to a “narrow class of cases”
where the wrongful discharge actiorseen as necessary to effectuate

reasons and authorities set forth above. €caettient Plaintiff also argues that he was
wrongfully discharged due to his refusal to conpleritten reports, thedlirt finds that Plaintiff
has failed to establish that the refusal to compleitten reports is a protected activity. Instead,
the Court finds that such activity was parfRdintiff's employment responsibilities, and
therefore, does not serve as a basis for this type of claim.
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the public policy at stakelf, however, the statutory or regulatory
provisions which evidence the pulic policy themselves provide a
remedy for the wrongful discharge, provision of a further remedy
under the public policy exception is unnecessarylf the legislature
has considered the effect of wronfflischarge on the policies which
they are promoting, provision bydltourts of a further remedy goes
beyond what the legislature itseticught was necessary to effectuate
that public policy.

Ross v. Stouffer Hotel Co., 879 P.2d I02047 (Haw. 1994) (quoting Lapinad v.

Pac. Oldsmobile-GMC, Inc., 679 F.fgu 991, 993 (D. Haw. 1988)) (emphasis

added).
Title VII and HRS 878 expressly prohibit workplace discrimination
because of disability and/or religiomdacourts have found that as a result, a

plaintiff cannot state a Parnar claim basadhe same conducgee, e.qg., Lapinad,

679 F. Supp. at 993 (“Thus, even though Tulkis not an exclusive remedy, in
that it does not abrogate remedies which already existed, it does not create an
additional common law remedy beyond theafic remedies contained in the
statute.”).

Accordingly, Plaintiff cannot stata claim for wrongfutermination in
violation of public policybased on the same conducha&sTitle VII and HRS §
378 claims because these statutesaaly provide a sufficient remedy.
Accordingly, the Court grants the AOAQO’s motion for summary judgment as to

Count VI of the Complaint.
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E. 1IED (Count X)
In order to show intentional iidtion of emotional distress in Hawalii,
a plaintiff must prove “1) that the aallegedly causing harm was intentional or
reckless, 2) that the act was outrageans, 3) that the act caused 4) extreme

emotional distress to another.” HacUniv. of Hawaii, 73 P.3d 46, 60-61 (Haw.

2003). To defeat a motion for summaguggment on a claim for IIED, a plaintiff
must show that the defendant’s actiereye outrageous, unreasble, or “without

just cause or excuse abdyond all bounds of decendy[ Chedester v. Stecker,

643 P.2d 532, 535 (Haw. 1982); see also MagaQuest Diagnostics Inc., 303 F.

Supp. 2d 1121, 1127 (D. Ha®004) (holding that in Hawaii, a plaintiff must
establish that the defendant’s allegethduct was “outrageotas defined by the
Restatement (Second) of Torts, in ortdeprevail with his IIED claim). The
Restatement provides:

The cases thus far decided h&wend liability only where the
defendant’s conduct has been extremed outrageous. It has not been
enough that the defendant has acted athntent which is tortious or
even criminal, or that he has intedde inflict emotional distress, or
even that his conduct has been elstgrized by “malice,” or a degree
of aggravation which would entittbe plaintiff to punitive damages
for another tort. Liability hasden found only where the conduct has
been so outrageous in characted ao extreme in degree, as to go
beyond all possible bounds of decgrand to be regarded as
atrocious, and utterly intolerable ancivilized community. Generally,
the case is one in whidhe recitation of the facts to an average
member of the community wouldarse his resentment against the
actor, and lead him texclaim, “Outrageous!”
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Restatement (Second) of Torts § 46, cmt. D (1965).
“The question whether the actiooisthe alleged tortfeasor are . . .
outrageous is for the court in the finsstance, although where reasonable persons

may differ on that question it should bé& @ the jury.” Shoppe v. Gucci

America, Inc., 14 P.3d 1042068 (Haw. 2000). In evaluating the sufficiency of a

claim for intentional infliction of emotionalistress, the court is to evaluate the

facts pleaded in support of the claim, dddtermine, in the first instance, whether
the defendant’s conduct magasonably be regarded as so extreme and outrageous
as to permit recovery, or whether it icessarily so.”_Lapiad, 679 F. Supp. at

996 (citing_Salazar v. Furr’s, Inc., 629 F. Supp. 1403, 1411 (D. N.M. 1986)).

“Complaints which have been held taperly sustain a claim for intentional

infliction of emotional distress have geaky included allegations of actions

which go beyond simple unfairness osensitivity.” Kalave v. KFC Nat'l

Management Co., Civ. No. 90-00779 ACK, 1991 WL 338566, at *5 (D. Haw.

1991).

Here, the Court does not fincatithe Defendants’ conduct with
respect to the employment actions takgainst Plaintiff may reasonably be
regarded as so extreme and outrageous asith permit Plaintiff's recovery for
IIED. Lapinad, 679 F. Supp. at 99Bbefendants’ alleged conduct is not “so

outrageous in character, and so extreamaegree, as to go beyond all possible
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bounds of decency, and to be regardedtaxcious, and utterly intolerable in a
civilized community.” _®e Restatement (Second)Tafrts § 46, cmt. D.
Accordingly, the Court grants the AOAQO’s motion for summary judgment on
Plaintiff's Count X IIED claim.
F.  Vicarious Liability (Count XII)

Lastly, the AOAO requests summary judgment on Plaintiff's Count
XII Vicarious Liability claim. “Under tle theory of respondeat superior, an
employer may be liable for the negligent amftés employees that occur within the

scope of their employment.” FreelandCnty. of Maui, Civ. No. 11-00617 ACK-

KSC, 2013 WL 6528831, at *25 (D. MaDec. 11, 2013). However,
“[rlespondeat superior is not itself a cawdection or a cognizable legal claim,”

Prunte v. Universal Music Group, 484 %upp. 2d 32, 43 (D. D.C. 2007), rather,

“It is a method by which to prove anotleaim.” McCormack vCity & Cnty. of
Honolulu, Civ. No. 10-00293 BMK, 2014 W&92867, at *2 (D. Haw. Feb. 20,
2014) (citations omitted).

For the reasons discussed abale,Court grants summary judgment
with respect to Plaintiff'$IED claim againsthe AOAO. Accordhgly, there are
no underlying tort claims against the AOA&hd given that respondeat superior is
not a stand-alone claim for relief that danasserted, the Court dismisses the claim

for respondeat superiagainst the AOAO.
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[I.  Motion for Summary Judgment by Robert Reader and Darrell Johnson

As a threshold matter, Plaintiff clarifies in his opposition to
Defendants Reader and Johnson’s Mota@rSummary Judgment that he does not
oppose the motion as to Count | (Al2Ad HRS § 378-2), Count Il (Religious
Discrimination under Title VII and HRS 8378-2); Count Ill (Hostile Work
Environment and Retaliation under Titdl and HRS 8§8378-2); Count IV
(Wrongful Discharge and Radiation under Hawaii’s Wiktleblower’s Protection
Act); Count V (Wrongful Retaliatorpischarge); and Count VI (Wrongful
“Parnar” Discharge) as they relateDefendants Reader andhhson. (Doc. 78 at
2.) Plaintiff opposes Defendantsd&ier and Johnson’s Motion for Summary
Judgment only as to Count X (Intentiomatliction of Emotional Distress), on the
basis that Defendants Reader and Jamesgaged in willfulwanton, reckless,
outrageous, and extreme acts.

Defendants Reader and Johnsauarthey are entitled to summary
judgment on Plaintiff's IIED claim becaugds barred by the Hawaii's Workers’
Compensation exclusivity provision. (Ddf0-1 at 33.) Defendants additionally
maintain that even if Plaintiff's cla is not barred, Defendants Reader and
Johnson do not fall under the exceptiorcdeemployee liability under HRS § 386-
8 because Plaintiff has failed to shany extreme andutrageous conduct by

Defendants. For the reasons discus®evain regard to the AOAQO’s Motion for
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Summary Judgment, the Court similarly firtat Plaintiff has failed to establish a
prima facie claim for IIED against Bendants Reader and Johnson.

A. Hawaii's Workers’ Compensation Exclusivity Provision Does Not
Bar Plaintiff's IIED Claim

As a general rule inlawaii, workers’ compensation is an injured
employee’s exclusive remedy for an injuysing out of and in the course of
employment. The exclusivity provisiai Hawaii’'s workers’ compensation law
extends immunity to both the employer and co-employees acting within the scope
of their employment. HRS 88 386-5, 386-The Hawaii Sugme Court has held
that while the workers’ compensation seteebars a civil actiofor physical and
emotional damages resultirpm work-related injues and accidents, claims
based on alleged intentior@nduct of an employer are not barred. Furukawa v.

Honolulu Zoological Society, 936 P.2d®H#1997); see also HRS § 386-5 (stating

an exception from the statute’s geadeexclusivity provision for “sexual
harassment or sexual assaurd infliction of emotional distressor invasion of
privacy related thereto, in which @a civil action may also be brought”
(emphasis added)). The Hawaii Seipe Court found that claims based on
intentional conduct are not based on “acotdérelated to the employment, and
therefore do not fall within the confine$ the workers’ cmmpensation scheme.

Furukawa, 936 P.2d at 654; see also BladRity & Cnty. of Honolulu, 112 F.

Supp. 2d 1041, 1047 (D. Ha®000) (determining that ¢hexception for infliction
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of emotional distress in HRS 8§ 386-%limdes both negligent and intentional
infliction of emotional distress). Accargyly, Plaintiff's claim for intentional
infliction of emotional distress is nbarred by Hawaii's Workers’ Compensation
Act. Nonetheless, as explained beld’laintiff failed to produce sufficient
evidence to create a triable issuetlo& merits of his claim for IIED.

B. Exception to Co-Employed.iability for Willful and Wanton
Misconduct

While co-employees are generally shielded from liability for a fellow
employee’s personal injury, HRS § 368-8 provides for co-employees liability to
the extent a fellow employee’s persbimgury is caused by the injuring
employees’ “wilful and warmn misconduct.” HRS 386-8. Inasmuch as all of
the alleged acts which form the bafsis Plaintiff's IIED claims against
Defendants Reader and Johnson wereradted in the course of Defendants’
employment as managers for the AOATpunt X should be dismissed unless HRS
8 386-8's “wilful and wardn misconduct” exception to co-employee immunity

applies. HRS § 386-8; Wangler v.\Waiian Elec. Co., 742 F. Supp. 1465, 1468

(D. Haw. 1990) (“[A]lthough the exclity provision of Hawaii’'s workers
compensation law extends immunity tc@mployees acting within the scope of
their employment, it does not relieve co-eayaes of liability tahe extent that a
fellow employee’s personal injury is caused by their ‘wilful and wanton

misconduct.”). The Hawaii Sareme Court in Iddings Wee-Lee explained that
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the term “willful and wanton misconducéis used in HRS 8 386-8, refers to
conduct that is either

(1) motivated by an actual intent¢ause injury; or (2) committed in

circumstances indicating that thmguring employee (a) has knowledge

of the peril to be apprehended, [t@s knowledge that the injury is a

probable, as opposed to a possible, result of the danger, and (c)

consciously fails to avoid the peril.
919 P.2d 263, 274 (Haw. 1996).

To support his claims agatrBefendants Reader and Johnson,
Plaintiff refers to the adverse employment actions they took against him, including
placing him on probation and suspensimg allegedly refusing to accommodate
his disability and religioubeliefs. He maintainthat Defendants Reader and
Johnson were motivated by a desire to c&lamtiff to fail and quit his job, and
that the actions of these defendants, naketheir totality, constitute willful and
wanton misconduct. However, Plaintifil&ato provide any evidence to raise a
triable issue on the merits of his IIED etai Uncorroborated allegations regarding
employment decisions, standing alode,not amount to extreme or outrageous
conduct. Plaintiff has not shown tHa¢fendants Readand Johnson’s conduct
was willful or wanton, or intended ttause Plaintiff emotional distress.

Accordingly, the Court graa summary judgment invar of Defendants Reader

and Johnson on Count X of Plaintiff’'s Complaint.
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CONCLUSION

For the reasons stated aboee Court GRANTS Defendants’
Motions for Summary Judgment.

IT IS SO ORDERED.
DATED: Honolulu, Havaii, March 31, 2016.

€S Disy,
pAET S R
SV Lo e,

/S/ Barry M. Kurren
Barry M. Kurren
United States Magistrate Judge

Turner v. AOAO of Wailea Point Village, at.; Civ. No. 14-00306 BM; ORDER GRANTING
DEFENDANTS’ MOTIONS FOR SUMMARY JUDGMENT.
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