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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI'I

EUGENE HAMAMOTOand JOHN P.| CIVIL NO. 14-00491 DKW-BMK

ROCO,
ORDER (1) GRANTING
Plaintiffs, DEFENDANTS’ MOTIONS TO
DISMISS COMPLAINT: (2)
Vs. GRANTING PLAINTIFFS’ MOTION

TO DISMISS COUNTERCLAIM;
DAVID Y. IGE, in his official capacity | AND (3) DENYING DEFENDANT
as Governor of the State of Hawaii, BRIAN EVANS' MOTION FOR
DEMOCRATIC PARTY OF HAWAII, | SANCTIONS

BRIAN SCHATZ, SCOTT T. NAGO,
in his official capacity as the Chief
Election Officer of the State of Hawaii
JOY ALLISON, CAMPBELL
CAVASSO, BRIANEVANS, HARRY
J. FRIEL, JR., COLLEEN WAKAKO
HANABUSA, MICHAEL KOKOSKI,
EDDIE PIRKOWSKI and ARTURO
PACHECO REYES,

Defendants.

ORDER (1) GRANTING DEFENDANTS’ MOTIONS TO DISMISS
COMPLAINT; (2) GRANTING PLAI NTIFFS’ MOTION TO DISMISS
COUNTERCLAIM; AND (3) DENYING DEFENDANT
BRIAN EVANS’ MOTION FOR SANCTIONS

Dockets.Justia.com


http://dockets.justia.com/docket/hawaii/hidce/1:2014cv00491/118978/
http://docs.justia.com/cases/federal/district-courts/hawaii/hidce/1:2014cv00491/118978/75/
http://dockets.justia.com/

INTRODUCTION

Hamamoto and Roco challenge theperary appointment and subsequent
special election to fill the United Statesn@&e seat vacated by the death of Senator
Daniel K. Inouye in Decemb&012. They allege thatdlState of Hawaii violated
the Seventeenth Amendment to the UhiBtates Constitution because: (1) the
Governor did not issue a “writ of elsan”; and (2) Haw. Rev. Stat. (‘HRS”) § 17-
1, the provision governing tempoyaappointments for U.S. Senators,
impermissibly delegates a segment ofghkection process to a political party.
Because the November 2014 spéelection has passed, tlogse is moot, and the
Court is without subject matter jurisdiction to heardispute. Accordingly, both
the State Defendants’ Motion to Dismesd Senator Brian Schatz’s Motion to
Dismiss are GRANTED. Plaintiffs’ Maiin to Dismiss the Counterclaim filed by
Brian Evans is also GRANTED, and EwaMotion for Sanctions is DENIED.

BACKGROUND

The Seventeenth Amendment proclaims:

The Senate of the United Stasdmll be composed of two
Senators from each State, ¢dztby the people thereof, for six
years; and each Senator shalldhane vote. The electors in
each State shall have the quahfiions requisite for electors of
the most numerous branchtbe State legislatures.



When vacancies happen in the esg@ntation of any State in the
Senate, the executive authoritysofich State shall issue writs of
election to fill such vacancies:®ded, That the legislature of
any State may empower thgecutive thereof to make
temporary appointments until the people fill the vacancies by
election as the legislature may direct.

This amendment shall not be so construed as to affect the
election or term of any Senatoimosen before it becomes valid
as part of the Constitution.

U.S. Const. amend. XVII.
HRS § 17-1 governs the filling of vaaaes for the United States Senate:

When a vacancy occurs in thifice of United States senator,
the vacancy shall be filled fehe unexpired term at the
following state general eleom; provided that the vacancy
occurs not later than 4:30 p.on the sixtieth day prior to the
primary for nominating candidates to be voted for at the
election; otherwise at the stageneral election next following.
The chief election officer shalbsue a proclamation designating
the election for filling the vacancy. Pending the election, the
governor shall make a tempoy appointment to fill the
vacancy by selecting a personrfra list of three prospective
appointees submitted by the same political party as the prior
incumbent. The appointee dheerve until the election and
gualification of the person dulyesdted to fill the vacancy and
shall be, at the time of appointment, and shall have been, for at
least six months immediately prior to the appointment, a
member of the same political pads the prior incumbent. The
appointee shall be a resident of thtate. If thgrior incumbent
was not a member of any patidil party, the governor shall
appoint a person who is not and has not been, for at least six
months immediately prior to ¢happointment, a member of any
political party. All candidatefor the unexpired term shall be
nominated and elected atcordance with this title.



HRS § 17-1.

On December 17, 2012, during the secpealr of his ninth term, Senator
Inouye died. On Decemb@6, 2012, pursuant to F8R8 17-1, the Democratic
Party of Hawai‘i submitted a list of the prospective appointees to then-Governor
Neil Abercrombie. Later that sanday, selecting from among those on the
Democratic Party’s list, Governor Abeotnbie appointed now-Senator Schatz to
temporarily fill the vacancy. Compldifif 39-41. On May 11, 2014, Defendant
Scott T. Nago, Chief ElectioBfficer, and the State of Hawaii Office of Elections,
published in the Honolulu Star-Advertiser a proclamation stating in part that —

a vacancy election shall be héhtdconjunction with the Primary

Election to be held on Saturday, August 9, 2014, and the

General Election to be hetth Tuesday, November 4, 2014,

between the hours of 7:00 a.m. and 6:00 p.m. throughout the

State of Hawaii for the purpose of nominating and/or electing a

Senator to serve in the Congress of the United States.
Complaint 1 1; Ex. 1 (5/11/14 Proclamation).

Senator Schatz won the Augus2914 Democratic Primary electiobee
Schatz Ex. 1 (Primary Election Resultgje then won the speativacancy election
held during the November 4, 2012 General Electi®aeSchatz Ex. 2 (General

Election Results). On November 2014, Governor Abercrombie and Nago

executed a Certificate of Election fdnexpired Term, certifying that Senator



Schatz was “duly chosen liye qualified electors of éhState of Hawaii a Senator
for the unexpired term ending at noon oe 8d day of January, 2017, to fill the
vacancy in the representation from saidt&in the Senate of the United States
caused by the death of Daniel K. Inouy&éeSchatz Ex. 3 (11/24/14 Certificate
of Election for Unexpired Term). Obecember 2, 2014, 8ator Schatz was
sworn in to fill the remainder ddenator Inouye’s ninth term.

On October 30, 2014, less than a wpekr to the special vacancy election
and General Election, Hamamoto and Rbleal the instant Complaint. The
Complaint alleges thatéhDecember 26, 2012 appointrheh SenatoSchatz and
the November 4, 2014 special eleatiare the result of unconstitutional
procedures. Hamamoto is “a citizen, regyietl voter, [and] resident of the State of
Hawaii,” who “brings this action to enfordes rights as a voter to participate in
the direct election of his United States1&®r[.]” Complaint] 8. Roco is “a
citizen, registered voter, and resident of the State of Hawaii,” who “filed
nomination papers with the StateHdwaii Office of Elections (SHOE) as a
Republican for the office of United States SenaHe brings this action to enforce
his rights as a candidate for the Udi®tates Senate.” Complaint { 9.

In their complaint, Hamamoto and €&wseek an order from this Court:



(1) declaring the election lvgy conducted bypefendant Nago
and the State of Hawaii Office &lections in relation to the
permanent filling of the vacapas unconstitutional under the
Seventeenth Amendment becausedlection is not pursuant to
a writ of election issued by ¢éhGovernor; (2) declaring HRS

8 17-1 unconstitutional and not validly “empower[ing] the
Governor under the SeventderAmendment to “make
temporary appointment until the people fill” the vacancy caused
by Senator Inouye’s death; (3g@aaring that Defendant Schatz
has not been validly appointéaltemporarily fill the vacancy
resulting from Senator Inouye’s death and enjoining him from
acting in and removing him from the office of United States
Senator unless and until hesigcted in a special general
election pursuant to a writ ofeadtion issued by the Governor to
fill the remainder of Senator Inouye’s term, (4) declaring that
the constitutional flaws in HRS § 17-1 with regard to temporary
appointments are unseverable from the part of the statute
delaying the election to permanently fill the vacancy to “the
following state general election,” thereby making the election-
timing provision in HRS § 17-1 void, (5) mandating Defendant
Abercrombie to immediately oaply with the Seventeenth
Amendment by issuing a writ of election for the holding of a
special general election to fthe vacancy at the earliest
practicable date; and (6) declagithat the candidate elected at
the special general election ith the vacancy shall take office
immediately upon the candidateskection and qualification.

Complaint 1 7.

Defendants move to dismiss thengaaint for lack of subject matter
jurisdiction and failure to ate a claim. In oppositiaio the motions, Plaintiffs
withdraw their request to set aside thsults of the November 2014 election.

“However, Plaintiffs still seek declaaly relief to rectiy the unconstitutional



nature of Hawaii’s election law, which aesulted . . . in an ongoing deprivation
and abridgment of Plaintiffs’ right to elettteir Senators[.]” Mm. in Opp. to State
Motion at 3;see alsd”ls.” Notice of Voluntary Ddmissal, Dkt. No. 56, 1 6
(“Plaintiffs expressly rescind[] their geiest for a new election, recognizing that
upsetting the results of the November [20&K]ction would not serve the interests
of democracy][.]”);id. 1 10 (“Plaintiffs seek only declaratory relief striking down
Hawaii's procedures for filling Senat@cancies because they violate the
Seventeenth Amendment.”).

Plaintiffs voluntarily dismissed all Defendants except Governor David Ige
and Nago, in their official capacitieSenator Schatz, the Democratic Party of
Hawaii, and Brian Evaris.Evans filed a Counterchaifor malicious prosecution
and a Motion for Sanctions. Plaintiffeek dismissal of Evans’ Counterclaim and
denial of his request for sanctions.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b) authorizes the Court to dismiss
claims over which it lacks proper subjacatter jurisdiction. “[U]nlike a Rule

12(b)(6) motion, in a Rule 12(b)(1) motiongetHdistrict court is not confined to the

'Evans filed an Answer and Counterclaim on December 1, 2014,
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four corners of the complaint—it magpmsider facts and need not assume the
truthfulness of the complaint[,]” and tlexistence of disputed material facts will
not preclude the court from evaluating thésesnce of subject matter jurisdiction.
Americopters, LLC Ved. Aviation Admin 441 F.3d 726, 732 n.4 (9th Cir. 2006);
see also Ass’'n of Am. Med. Colleges v. United StatésF.3d 770, 778 (9th Cir
.2000).

Federal Rule of Civil Procedure 12(®) permits a motion to dismiss for
failure to state a claim upon which rél@an be granted. Pursuant&shcroft v.
Igbal, “[t]Jo survive a motion to dismiss, am@plaint must contain sufficient factual
matter, accepted as true, to ‘state a clamelief that is plausible on its face.”
555 U.S. 662, 678 (2009) (quotiigll Atlantic Corp. v. Twomb)\650 U.S. 554,
570 (2007)). “[T]he teet that a court must accepttase all of the allegations
contained in a complaint is inapgable to legal conclusions.ld. Accordingly,
“[tlhreadbare recitals of the elemeiifsa cause of action, supported by mere
conclusory statements, do not sufficéd. (citing Twombly 550 U.S. at 555).
Rather, “[a] claim has facial plausibilityhen the plaintiff pleads factual content
that allows the court to draw the readaleanference that the defendant is liable

for the misconduct alleged.ld. (citing Twombly 550 U.S. at 556). Factual

allegations that only permit the courtitder “the mere posbility of misconduct”



do not constitute a short and plain statehwéithe claim showing that the pleader
Is entitled to relief as required by Rule 8(a)(B). at 679.

Under Rule 12(b)(6), reew is generally limitedo the contents of the
complaint. Sprewell v. Golden State Warrioi266 F.3d 979, 988 (9th Cir. 2001);
Campanelli v. BockrathLO0 F.3d 1476, 1479 (9th Cir. 1996). Documents whose
contents are alleged in a complaintiavhose authenticity are not questioned by
any party may also be consideredaoRule 12(b)(6) motion to dismis§ee
Branch v. Tunnelll4 F.3d 449, 453-54 (9th Cir. 1994), overruled on other
grounds byGalbraith v. County of Santa Clar807 F.3d 1119 (9th Cir. 2002).

DISCUSSION

The Court first addresses Defendantstions to dismiss, before turning to
the motions relating to Evans’ Counterioh and request for sanctions. Because
this action is moot, the Court does neach Defendants’ alternative arguments,
including standing and the political gties doctrine, nor daethe Court express
an opinion on the merits of the claims.

l. Defendants’ Motions to Dismes Are Granted On Mootness Grounds

A. This Case Is Moot

“Mootness can be characterizedtlas doctrine of standing set
in a time frame: The requisite @enal interest that must exist
at the commencement of the litigation (standing) must continue



throughout its existence (mootnessCbok Inlet Treaty Tribes
v. Shalala 166 F.3d 986, 989 (9th Cir. 1999) (internal quotation
marks omitted). Mootness is aigdictional issue, and “federal
courts have no jurisdiction to hearcase that is moot, that is,
where no actual or liveontroversy exists.ld. “If there is no
longer a possibility that an agdfant can obtain relief for his
claim, that claim is moot anaust be dismissed for lack of
jurisdiction.” Ruvalcaba v. City of L.A167 F.3d 514, 521 (9th
Cir. 1999).

Foster v. Carson347 F.3d 742, 745 (9th Cir. 2003).

An action becomes moot when the Bsspresented are no longer live or the
parties lack a legally cognizahl&erest in the outcomeMurphy v. Hunt455 U.S.
478 (1982). When this happens, the actials fa contain a “case or controversy”
under Article Il of the United States Constitutio8ee In re Burre)l415 F.3d 994,
998 (9th Cir. 2005) (citation omitted); U.Sonst. art. 3, 8. “The mootness
doctrine ‘requires that an actual, ongoing cowersy exist at all stages of federal
court proceedings.”Leigh v. Salazar677 F.3d 892, 896 (9th Cir. 2012).

The test for mootness of a claim tteclaratory relief is “whether the facts
alleged, under all the circumstances, shioat there is a substantial controversy,
between parties haviraglverse legal interests, offScient immediacy and reality
to warrant the issuance afdeclaratory judgment.Biodiversity Legal Found. v.

Badgley 309 F.3d 1166, 1174-75 (9th Cir. 2002) (quottwuper Tire Eng’g Co. v.

McCorklg 416 U.S. 115, 122 (1974)). Accandiy, the Court must inquire
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“whether a judgment will clarify and settillee legal relations at issue and whether

it will afford relief from the uncertainty and controversy giving rise to the
proceedings.”Natural Res. Defengeéouncil, Inc. v. EPA966 F.2d 1292, 1299

(9th Cir. 1992). In order to obtain declamat relief, a plaintiff must show “a very
significant possibility of future harm; it is insufficient . . . to demonstrate only past
injury.” San Diego Cnty. Gun Rights Comm. v. R&&oF.3d 1121, 1126 (9th Cir.
1996).

Thus, in order to satisfy the Articld “case or controversy” requirement,
the dispute must not only be “definite azmhcrete” and “realrad substantial,” but
also resolvable by “specific relief throughdecree of a conclusive character, as
distinguished from an opinion advising atlthe law would be upon a hypothetical
state of facts.”"Medlmmune, Inc. v. Genentech,.|f®9 U.S. 118, 127 (2007)
(citation omitted).

Plaintiffs cannot dispute that thegsage of the 2014 election has mooted
their pre-election claims, resulting in thabandonment of any request to overturn
the Governor’s temporary appointmentloe election resuli®r to otherwise
unseat Senator Schatz. Instead, they atiéomecast their Complaint in the name

of democracy, seeking whidttey characterize as limited declaratory relief.
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Plaintiffs challenge, in essence, tiext timeHRS § 17-1 is invoked. What
they seek, however, amounts to awiaory ruling that HRS § 17-1 is
unconstitutional based on the incumbent political party’s role in sending a short list
to the Governor for a U.S. Senate wvanaappointment, and the amount of time
between such an appointment and a speaatieh. Plaintiffs seek this ruling in a
factual vacuum. Senator sz has already been apped, elected, and sworn in
to the remainder of Senator Inouye’s nitdklm. There are no allegations relating
to specific future vacancies, appointments, elections, or government conduct—only
speculation and conjecture. Atrticle IlI prohibits this Court from granting
declaratory relief where “changes iretbircumstances that prevailed at the
beginning of litigation havéorestalled any occasion for meaningful relie¥Vest
v. Sec’y of the Dep’t of Trans206 F.3d 920, 925 n.4 (9th Cir. 2000). The
declaratory judgment requested by Pléistiequires an advisory opinion, which
the Court is constitutionally prohibited from issuirfg.C.C. v. Pacifica
Foundation 438 U.S. 726, 735 (1978).

B. The “Capable of Repetition, Y& Evading Review” Exception Does
Not Apply

Courts recognize an exceptionth@ mootness docten where a case

presents an issue that is “capatfieepetition, yet evading review Weinstein v.

12



Bradford 423 U.S. 147, 149 (1975) (citation omitted). Plaintiffs rely on the
application of this exception, without which they acknowledge this action cannot
proceed.SeePls.” Mem. in Opp. to State Mion at 3-7. To fit within the

exception, a case must contain the folloy two elements: “(1) the challenged
action was in its duration too short tofiodly litigated prior to its cessation or
expiration, and (2) there was a reasonahilgectation that the same complaining
party would be subjected the same action againWeinstein423 U.S. at 149
(citing Sosna v. lowa419 U.S. 393 (1975)). Neithelement is present here.

1. Duration of Challenged Action

Ninth Circuit law mandates the “capalof repetition, yet evading review”

exception to be applied “sparinglyngonly in ‘exceptional situations.
Protectmarriage.com-Yes on 8 v. Bowéh2 F.3d 827, 836 (9th Cir.
2014)(citation omitted).

Controversies that are not‘@fiherently limited duration” do

not create “exceptional situations” justifying the rule’s
application, because, everaiparticular controversy evades
review, there is no risk that future repetitions of the controversy
will necessarily evade review all. As we have explained,
“[tIhe exception waslesigned to apply to situations where the
type of injury involved inherety precludes judicial review, not

to situations where . . . [rewieis precluded as a] practical
matter.” Bunker 820 F.2d at 311.

Id. at 837 (brackets in original). To be certain -
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For a controversy to be “too shido be fully litigated prior to
cessation or expiration,” it must be“aiherently limited
duration.” Dog, 697 F.3d at 1240 (emphasis added). This is so
because the “capable of repetition, yet evading review”
exception is concerned not with particular lawsuits, but with
classes of cases thatsabt an exception, wouldwaysevade
judicial review. Id. at 1240-41see also Bunker Ltd. P’ship v.
United States (In re Bunker Ltd. P’shi@20 F.2d 308, 311 (9th
Cir. 1987) (“[t]he exception was digned to apply to situations
where the type of injury involverhherently precludes judicial
review”); 13C Charles Alan Wrigl& Arthur R. Miller, Federal
Practice and Procedures: Juitsibn and Related Matters §
3533.8.2 (3d ed.2013)dltecting cases).

In Protectmarriage.compolitical committees thaupported the passage of
California’s Proposition 8 sought an exemption from future campaign contribution
reporting requirements on the basis thatcommittees might support future
campaigns opposing same sex marriage and that the State’s disclosure
requirements might deter potential contributibmsuch future efforts. The Ninth
Circuit held that the “capable of rdfi®n, yet evading review” exception did not
apply because there was no “inherent lirait the duration of the controversy.
Protectmarriage.confurther explained that a “court order temporarily excusing
Appellants from the [state statute’s] reporting deadline or enjoining the state from

publicly disclosing Appellantdilings could have peritted the parties to fully

14



litigate this case on the merits. Appellantagly failed to obtain such an order.”
Id. at 837.

The same is true here. In tlesse, the Governor’'s temporary Senate
vacancy appointment occurred on Debem26, 2012, followed on May 14, 2014
by Nago’s issuance of the proclamatiomauncing the election for a permanent
replacement. Plaintiffs, however, waitantil October 30, 2014 to file their
Complaint, a matter of days prior teetNNovember 4, 2014 General Election, and
at no time did they seek or haveyhsought preliminary injunctive reliéfThe
long gap in time between the purported initial injury inflicted by the December 26,
2012 vacancy appointment and the Conmplaled nearly two years later
prevented the Court from ruling on the issuedl before they became moot. The
facts of this case, in other words, depicdcenario that defies “evading review”
determination. See idat 837 (“If Appellants were to bring a similar action in the
future, their claims would not, by theiature, again evadeview, because a
different litigation strateggould maintain a live cortwersy until the action’s final

resolution”).

At oral argument, the reason aféel by Plaintiffs for the substantial delay in filing suit was their
difficulty in finding counsel and #high cost of litigation.
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Moreover, “a party may not profitdm the ‘capable of repetition, yet
evading review’ exception . . . wheredhgh his own failure to seek and obtain
[prompt relief] he has prevented [aagpellate court from reviewing the trial
court’s decision.”ld. (citations omitted; brackets in originatee also
Headwaters, Inc. v. Bureau of Land Mgn®93 F.2d 1012, 1016 (9th Cir. 1990)
(holding that a party may not invokeethcapable of repetition, yet evading
review” exception where its failure to obtgsrompt relief has prevented judicial
review); Bunker 820 F.2d at 311 (“The exception was designed to apply to
situations where the type ofjury involved inherenthprecludes judicial review,
not to situations where the failure of parties to take certain actions has precluded
review as a practical matter.”).

While Plaintiffs are undoubtedly cewt that litigating their claims now,
without the time pressure of an actappointment and election, would be more
convenient for all concernethootness cannot take a back seat to expediency. The
absence of a fact pattern in which HR&7-1 was employed, or even of evidence
that the current version of HRS § 17-Imlsat would be used by the state if and
when confronted with any future Senatkancy, is precisely why federal courts
do not issue advisory opinion§homas v. Anchorage Equal Rights Comr220

F.3d 1134, 1138 (9th Cir. 2000) (“Our rolenisither to issue advisory opinions nor
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to declare rights in hypothetical cases, touadjudicate live caseor controversies
consistent with the powers grantie judiciary in Article Il of the
Constitution.”);id. at 1141 (declining to reach mer@tconstitutional challenge to
state law “in the absence of any identifabénants and with nmoncrete factual
scenario that demonstrates how the laagsapplied, infringe their constitutional
rights. This case is a classic oneifaroking the maxim that we do not decide
‘constitutional questions in a vacuum.™) (quotiAgnerican-Arab Anti-
Discrimination Comm’n v. Thornburgl®70 F.2d 501, 511 (9th Cir. 1992)).

The out-of-circuit cases relied upon byiRtiffs do not transform the instant
dispute into one ahherentlylimited duration. Thdacts in those cases are
markedly different. For example, dackson v. Ogilvied26 F.2d 1333, 1334 (7th
Cir. 1970), andludge v. Quinn612 F.3d 537, 544 (7th Cir. 2010), the state had
not calledanyelection at all. Here, there waselection, which Plaintiffs failed to
timely challenge, beyond filing their Complaimn the eve of the General Election.
Indeed, Plaintiffs participated in tlvery election proclaimed by the Office of
Elections in May 2014Seege.g, Schatz Ex. 1 (showing election results, including
Plaintiff Roco’s August 2014 Republican irary loss). This is not a case in
which the duration of time be@een the vacancy, proclatran, and election is one

of inherently limited duration — in fact,eéfduration would veriikely be different
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in each instancef a vacancy.SeeJackson426 F.2d at 1334-35 (U.S. House of
Representatives vacancy created on AugBst969, with no elction called at the
time of the appellate coustMay 6, 1970 order remanding to district court in
advance of November 23970 general electionjudge 612 F.3d at 541-42 (two-
year period between commencement of &&hate vacancy and general election
date, from November 18008 until November 2, 2016)In other words, this is
not the type of case involving election latkat would inherently take more time
to resolve than the election cycle permi&. Moore v. Ogilvie 394 U.S. 814, 816
(1969);Porter v. Jones319 F.3d 483, 490 (9th Cir. 2003) (“Election cases often
fall within this exception, because the indwtly brief duration of an election is
almost invariably too short to enabldlflitigation on the merits.”). Courts are
clear that the “capable of repetitiorgt evading review” exception “is concerned

not with particular lawsuits, but withasses of cases that, absent an exception,

3In Judge mootness was not an issue because thelaggpeourt concludethat there was still
time for the Governor to order an election:

There is still time for the governor issue a writ of election that will call

for an election on the date established by lllinois law and that will make it
clear to the voters that they a®lecting a replacement for Senator
Obama. The district court can easiach and resolve the merits of this
request before any of the harm that the plaintiffs forecast comes to pass.
Moreover, circumstances change: Gowe Quinn might issue a writ of
election tomorrow, or next week.

Judge 612 F.3d at 557.
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would alwaysevade judicial review.Protectmarriage.com{52 F.3d at 836. This
IS not such a casesedd. (“These actions are not of ‘inherently limited duration,’
because the challenged conduct might never occur.”).

Plaintiffs’ inability to obtain the relief sought here is not due toiahgrent
limitation in this kind of dispute. Insteai is due to their own delay in seeking
relief. Accordingly, Plaintiffs fail to éablish the application of the first element

of the “evading review” exception.

2. No Reasonable Expectation That Plaintiffs Will
BeSubject To The SameChallenged Activity

As to the second elemienf the exception, “plaintiffs have the burden of
showing that there is a reasonableaxtption that they will once again be
subjected to the challenged activity.ee v. Schmidt-Wenz&166 F.2d 1387, 1390
(9th Cir. 1985). “Speculative contingges afford no basis for finding the
existence of a continuing controversy beén the litigants,” and “when the chance
of repetition is remote and spediNa, there is no jurisdiction.’ld.

The “capable of repetition, yet evadireyiew” exception is inapplicable in
this case because there is insufficevilence demonstrating that any actions
challenged by Plaintiffs can reasonablyes@ected to be repeated. Plaintifiay

be correct that another Senate vacanitiyogwcur in Hawaii during their lifetimes.
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And theymaybe correct that the proceduredHRS § 17-1 will operate to fill the
vacancy until an election is held resulting in a similar length of time between
temporary appointment and election as Wascase here. There is no reasonable
likelihood, however, that thesPlaintiffs will be subjecto the same injury or
challenged action agafnin part, that is becauseafittiffs have demonstrated no
injury to themselves that is likely to bbepeated. This case is not the typical
challenge to election laws that will beferced during each two-year or four-year
general election cycleCf. Schaefer v. Townsendl5 F.3d 1031, 1033 (9th Cir.
2000) (finding challenge not moot whehe state would unquestionably enforce
the U.S. House of Representatives cartdidasidency requirement in the next
election cycle)Rubin v. City of Santa Monic808 F.3d 1008, 1013 (9th Cir.
2002) (“Although the City of Santa Mara’s 2000 election Isgpassed, Rubin’s
claims are capable of refi@n because future city election overseers would deny
him the ability to use the designatioregre activist’ on the ballot” for a City
Council seat).

In fact, Plaintiffs’ articulated injury is difficult to parse. “Plaintiffs do not

claim that they were compkdy deprived of the right to vote for a Senator to fill

“Indeed, the parties agree thatwéi has only had two Senate vacasin its 56-year history as
a State, one occurring in 1990 (Sen. Matgya) and the other in 2012 (Sen. Inouye).
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the vacancy in question. Instead, Plafatdlaim that the State Defendants placed
unlawful burdens on their right to vote fidawaii’'s Senator[.]’Mem. in Opp. to
Schatz Motion at 6. They “seek declargtrelief that would redress the injury
they claim in the casef future vacancies.ld. at 9. Whatever the “unlawful
burden” they claim they will again expence on some contingent future date,
Plaintiffs’ purported injury appears &pply to all voters within the State of
Hawaii. Such a hypothetical and genigesd grievance does not suffic8ee

Lujan v. Defenders of Wildlif&04 U.S. 555, 573-74 (199¢)A] plaintiff raising
only a generally available grievance abgavernment—claiming only harm to his
and every citizen’s interest in propeipépation of the Constitution and laws, and
seeking relief that no more directly aimdangibly benefits him than it does the
public at large—does not state Article |1l case or controversy.”),ance v.
Coffman 549 U.S. 437, 110-41 (2007) (A plafhmust show how his or her
averred injury is peculiar and singular,taiguished from an injury shared equally

with his or her fellow citizens?.

>Although the Court does not reach Defendastimhding arguments, it recognizes that the
analysis of mootness overlaps wtbrtions of the standing inquirgarticularly with respect to
the injury analysis.SeeThomas v. Anchorage Equal Rights Comr220 F.3d 1134, 1138 (9th
Cir. 2000) (citingUnited States Parole Comm’'n v. Geraght¢5 U.S. 388, 397 (1980)
(describing mootness as “tdectrine of standing @& a time frame.”))Vasquez v. Los Angeles
County 487 F.3d 1246, 1253 n.6 (9th Cir. 2007) (“The retpigersonal intereshat must exist
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In sum, Plaintiffs’ claims are maadnd the exception they rely on has no
application to the circumstances presefiiexk. Accordingly, the Court is without
subject matter jurisdiction, andetttomplaint is hereby dismissed.

Il. Plaintiffs’ Motion to Dismiss Evans’ Counterclaim Is Granted

Evans, who is proceeding pro filed a Counterclaim for “malicious
prosecution” against Hamamoto and Rodtiey seek dismissal pursuant to Fed.
R. Civ. P. 12(b)(6).

To bring a claim of malicious prosecutid?iaintiff must allege “(1) that the
prior proceedings were terminated in the plaintiffs’ favor, (2) that the prior
proceedings were initiated without probable cause, and (3) that the prior
proceedings were initiated with maliceMyers v. Cohen67 Haw. 389, 688 P.2d
1145, 1148 (1984) (involving maliciousgsecution claim against attorney who
filed allegedly false complaintyee also Flowers v. Sel5 F. Supp. 2d 794, 802

(D. Haw. 1998) (“While Plaintiff's claim he is a claim for malicious or wrongful

at the commencement of the litigation (stamgglimust continue throughout its existence
(mootness).”) (citation omitted).

®Plaintiffs’ oral request for leave to amend is denied, as amendment would beSetlee.g.,
Temple v. Abercrombi®03 F. Supp. 2d 1024, 1032 (D. Haw. 2012) (“Keeping in mind that
leave to amend is freely given under Federal Rii@ivil Procedure 15(a)(2), it would be futile
to allow an amended complaint thatks subject matter jurisdiction.”) (citidhimeyer v. Nev.
Sys. of Higher Educ555 F.3d 1051, 1055 (9th Cir. 2009)it@eating that “futility of
amendment alone can justify thendd of a motion [to amend]”)).
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prosecution in the civil or awlinistrative context, it inonetheless akin to a claim
for malicious criminal prosecution, and thtise court looks to the cases regarding
malicious prosecution for guidance.”). Taléegations in the Counterclaim fail to
state such a claim.

Notably, Evans has not been “proseditmaliciously or otherwise. There
Is no “prior proceeding.”See Fraser v. County of Ma@bh5 F. Supp. 1167, 1181
(D. Haw. 1994) (citing Restatement ¢®ad) of Torts § 654 (1977)). The
Counterclaim states simply: “Plaintiff herdires this Counter Claim and asks the
Court to award to co-DefendaBtian Evans $1,000,000 for Malicious
Prosecution. As the Plaintiffs adrm their initial Complaint, theyadmitthat Co-
Defendant Evans has absolutely nothingdawith this case, and just threw his
name into this case for the hell of itEvans Counterclaim aridotion at 1. The
Counterclaim is without facial plausibyibbecause Evans pleads no factual content
that allows the court to draw the reasoeahference that Plaintiffs are liable for
malicious prosecution. Accordingli?laintiffs’ Motion to Dismiss the
Counterclaim is GRANTED.

1. Evans’ Motion for Sanctions Is Denied

Plaintiffs named Evans and at leasven other individuals who were

candidates for the U.S. Senate seat asridgfiats in this action. Plaintiffs contend
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that they named the candidates for tHe goirpose of according relief among the
existing parties under Fed. Riv. P. 19(a). Complairf[{ 14-21. Evans’ motion
states that Plaintiffs naming him a®afendant in this matter “is causing undue
stress, undue expensaedaundue duress to a named co-defendant that the
Plaintiff[s] admit[] in their very ow Complaint that the co-Defendant has
absolutely nothing to do with. It cannmé tolerated, and may dismissing the
Co-Defendant from thease is not enough.” Evansuhterclaim and Motion at 1.
According to Evans, the ‘“@lrt must send the messagattit is a serious entity,
and not one where games can be playd¢kdeagxpense of others, in this case me,
and the Honorable Courtld. Evans appears to seek $1,000,000 as a sanction, but
his motion does not specify the legathaarity for the sanctions he seeks.
As explained by the Ninth Circuit fink v. Gomez

Three primary sources of autitgrenable courts to sanction

parties or their lawyers for ipnoper conduct: (1) Federal Rule

of Civil Procedure 11, which applies to signed writings filed

with the court, (2) 28 U.S.C. § 1927, which is aimed at

penalizing conduct that ueasonably and vexatiously

multiplies the proceedings, and (3) the court’s inherent power.

239 F.3d 989, 991 (9th Cir. 2001). Evans hat demonstrated that he is entitled

to sanctions under any of these authorities.
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First, Evans has not satisfied the prerequisites for sanctions under Rule
11(c)(2). Moreover, Plaintiffs’ counsebnducted a reasonable inquiry into the
existing law on the subject of Rule bh8fore naming the candidates for U.S.
Senate as Defendants. €Ff is no evidence that tleesandidates were named for
some improper purpose and, indeed, Rilé&hcounsel has been transparently
clear that no actual religfas being sought from these individual Defendants.

Second, Evans is not entitled to samesi under 28 U.S.C. § 1927, as there is
no evidence of conduct by counsel thateasonably and vexatiously multiplied
the proceedings.

Third, the Court finds no indication tihad faith or conduct tantamount to
bad faith.” Price v. Lehtinen (In re Lehtiner§64 F.3d 1052, 1061 (9th Cir.

2009). Nor does Evans demonstrate any recklessness on the part of Plaintiffs that
Is “combined with an additional factsuch as frivolousness, harassment, or an
improper purpose.’Fink, 239 F.3d at 994. Accordingly, Evan’s Motion for
Sanctions is DENIED.

CONCLUSION

On the basis of the foregointpe Court GRANTS both the State
Defendants’ Motion to Dismssand Senator Brian SchatMotion to Dismiss.

Plaintiffs’ Motion to Dismiss the Qunterclaim filed by Brian Evans is
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GRANTED, and Evans’ Motiofor Sanctions is DENIEDThe Clerk of Court is

directed to close this case.
IT IS SO ORDERED.

DATED: February 23, 2015 at Honolulu, Hawai'i.
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United States District Judge

S G o
% A {,,p
Rigy aor W»

Eugene Hamamoto, et al. v. David Ye|eet al.; Civil No. 14-00491 DKW-BMK;
ORDER (1) GRANTING DEFENDANTS’ MOTIONS TO DISMISS
COMPLAINT; (2) GRANTING PLAI NTIFFS’ MOTION TO DISMISS
COUNTERCLAIM; AND (3) DENYING DEFENDANT

BRIAN EVANS' MOTION FOR SANCTIONS
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