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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

REBEKAH TAYLOR-FAILOR, Civil No. 15-00070 DKW-KSC
individually and on behalf of the Class of
Prospective Hawaii County employees
and the Class of Previous Applicants forORDER GRANTING MOTION FOR
Hawaii County Employment, TEMPORARY RESTRAINING
ORDER

Plaintiff,

VS.

COUNTY OF HAWAII, a municipal
corporation,

Defendant.

ORDER GRANTING MOTION FOR
TEMPORARY RESTRAINING ORDER

INTRODUCTION

Rebekah Taylor-Failor seeks a termagrrestraining order prohibiting the
County of Hawai‘i from requiring her to sulinto a urinalysis before she begins
working for the County as a Legal Cldtlon March 16, 2015. Because the County
has failed to establish theguasite special need to condw@csuspicionless search of
Taylor-Failor, an applicant favhat the County acknowledges is a

non-safety-sensitive position, the Court prefiarily concludes that: the urinalysis
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would violate Taylor-Failor's FourtAmendment rights; Taylor-Failor has
demonstrated a likelihood of irreparabigm without the relief requested; the
balance of equities tips in hiavor; and the issuance of an injunction is in the public
interest. Accordingly, Taylor-Failor8lotion for Temporary Restraining Order is
GRANTED.

BACKGROUND

Taylor-Failor applied for and was oftal a Legal Clerk Il position with the
County’s Office of the Prosecuting AttorneyAfter accepting the position, County
personnel informed her that she would needndergo a medical examination prior
to her March 16, 2015 start date. Assuie on January 30, 2015, the County sent
Taylor-Failor a medical examination reptwtbe completed by a physician and a
web link to the County’s Pre-Entry Medidakamination Guide. Declaration of
Tammylyn Kaniho {1 5-6; Declaration of Redah Taylor-Failor Y 4-5 & Exs. 2-3.

Taylor-Failor did not want to progte the detailed medical information
mandated by the County, but svafraid that if [she] din’t, [she] would lose the

job.” Taylor-Failor Decl. § 7. Becauseestesided in Oregon at the time of her
hiring, Taylor-Failor went to her own phgg&n to have thenedical examination
conducted. On February 14, 2015, shaiésd the medical e@mination report to

Tammylyn Kaniho, Private Secretary t@tRrosecuting Attorney, who also serves



as the designated Human Besces representative for the Office of the Prosecuting
Attorney. Taylor-Failor’s report, howey, did not include any lab work or
urinalysis. Taylor-Failor Decl. 1 8-10; Kaniho Decl. 11 2-8. Accordingly,
Kaniho set up an appointment for TasdFailor with @unty physician Walter

Wang, M.D., for March 10, 2015 and instructieay/lor-Failor that she would need to
provide a urine sample atattime. Taylor-Failor Decl. I 10; Kaniho Decl. | 10.
Taylor-Failor moved from Oregon to Kailuaeida on March 5, 2015 in order to take
the Legal Clerk Il position. Taylor-Fail@ecl. § 12. According to Taylor-Failor,
the County “made it clear to me thaétmedical screening, and the urinalysis,
[would be] required before | [could] stany job.” Taylor-Failor Decl. § 11.

The urinalysis does not test for “praption or illegal drugs, or for alcohol.”
Declaration of Walter Wang { 11. Instead¢ording to the County, the urinalysis
is intended to “test for protein, sugar, red and white blood cells, specific gravity,
nitrates, ketones, and bilirubin[,]” and“medically reasonable and necessary in
order . . . to formulate an opinion as to an individual's overall physical health.”
Wang Decl. 11 8-9. According to Dr. Wartlge “sole purpose of the test is to
provide the County with an accurate asseent of the pre-employment patients’
general health and ability to performtive appropriate physical effort group.”

Wang Decl. § 12.



Gabriella Cabanas, a County Humars&®eces Manager, explains that
pre-entry medical examinations are reqdioé all County applicants after a job
offer has been extended armtepted, but prior to entry into a civil service position.
“The purpose of the pre-entry medicabexnation is to review the applicant’s
medical history and current health tesare that persons seeking civil service
employment meet the health and physical standards necessary to perform the
essential job duties of thposition, without or withouteasonable accommodation,
and without posing a direct @t to the health or safedy the person or others.”
Cabanas Decl. 6. Accordimo Cabanas, if Taylor-Failor “refused to complete all
of the answers on the medical questionnairé the County phy@an required this
information, the County would likely ndiire [her].” Cabanas Decl. 14. On
March 9, 2015, Taylor-Failor filed the iastt motion for temporary restraining order
seeking to begin work without sultitmg to the County’s urinalysis.

STANDARD OF REVIEW

The standard for issuing a temporarynasing order is identical to that for
Issuing a preliminary injunction.See, e.g., Hawaii \Gannett Pac. Corp99 F.
Supp. 2d 1241, 1247 (D. Haw.1996. Stuhlbarg Int'l Sales Co. v. John D. Brush

& Co., 240 F.3d 832, 839 n.7 (9th Cir. 2001) (observing that an analysis of a



preliminary injunction is “substantially @htical” to an analysis of a temporary
restraining order).

“A preliminary injunction is ‘an exaordinary and drastic remedy, one that
should not be granted unless the movang biear showing, carries the burden of
persuasion.” Lopez v. Brewer680 F.3d 1068, 1072 (9th Cir. 2012) (quoting
Mazurek v. Armstrond20 U.S. 968, 972 (1997) (per curiam ) (citation omitted));
see also Winter v. Natur&es. Def. Council, Inc555 U.S. 7, 24 (2008) (citation
omitted) (“A preliminary injunction is aaxtraordinary remedy never awarded as a
matter of right.”).

A plaintiff seeking a preliminary injunction must show:

[1] that he is likely tasucceed on the merits,

[2] that he is likely to sufferieparable harm in the absence of

preliminary relief,

[3] that the balance ofgities tips in his favor, and

[4] that an injunction isn the public interest.
Shell Offshore, Inor. Greenpeace, Inc709 F.3d 1281, 128(9th Cir. 2013)
(quotingWinter, 555 U.S. at 20). “[l]f a plaiiff can only show that there are
‘serious questions going to the meritssHesser showing than likelihood of success
on the merits—then a preliminary injurani may still issue if the ‘balance of

hardships tipsharplyin the plaintiff's favor,” and the other tw&interfactors are

satisfied.” Id. at 1291 (quotindlliance for the WildRockies v. Cottrell632 F.3d



1127, 1135 (9th Cir. 20)Iemphasis added I8hell Offshor®. “The elements. ..
must be balanced, so that a stronger shgwf one element may offset a weaker
showing of another.” Lopez 680 F.3d at 1072. Regardless of which standard
applies, the movant alwaylas the burden of proof on each element of the test.”
Maloney v. Ryan?013 WL 3945921, at *3 (D. Ariz. July 31, 2018&e Nance v.
Miser, 2012 WL 6674404, at *1 (D. Ariz. Dec. 20, 2012) (citigvtl. Council of
Sacramento v. Slatet84 F. Supp. 2d 1016, 1027 (E@al. 2000), citing in turn,
L.A. Mem’l Coliseum Comm’n v. Nat’l| Football Leag684 F.2d 1197, 1203 (9th
Cir. 1980)).

DISCUSSION

l. Likelihood of Success

The Court addresses Taylor-Failo#2 U.S.C. § 1983 Fourth Amendment
challenge to the County’s urinalysisquirement as applied to her.e:, an
“as-applied” rather than a “faciathallenge to the County’s actionSeePl's Reply
at 10 n.2United States v. Salernd81 U.S. 739, 745 (1987) (A party asserting a
facial challenge must show that “nd sé circumstances exists under which the
[policy] would be valid.”);Hoye v. City of Oakland53 F.3d 835, 857 (9th Cir.
2011) (“A paradigmatic as-applied attably, contrast, challenges only one of the

rules in a statute, a subset of the statute’s applicationse apf#lication of the



statute to a specific factual circumstancd.§gal Aid Serv. of Oregon v. Legal
Services Corp 608 F.3d 1084, 1096 (9th C2010) (“Facial and as-applied
challenges differ in the extent to whithe invalidity of a statute need be
demonstrated.” (quotation omitted)).

There is no dispute that a medieabmination — including urinalysis —
constitutes a “search” implicating the Fourth AmendmeYiin v. State of Cal95
F.3d 864, 870 (9th Cir. 1996) (“In todayiorld, a medical examination that does
not include either a blood test or uriysis would be unusual.Nonetheless, any
such medical examination would stithplicate the Fourth Amendment.’ee also
Skinner v. Railway Labor Executives’ Assi89 U.S. 602, 616-17 (1989)
(explaining that the collection and testioigurine is a search, which “intrudes upon
expectations of privacy that sogidtas long recognized as reasonable”).
Accordingly, the Court must determimgnether the County’arinalysis mandate
“fit[s] within the closely guarded tagory of constitutionally permissible
suspicionless searches.Chandler v. Miller 520 U.S. 305, 309 (1997).

In order to pass constitutional star, the County has the burden of
demonstrating a “special need” to condudmscionless searches of its prospective
employees. See Chandleb20 U.S. at 318. Courts evaluate “special need” using

a two-step inquiry. First, courts examiwhether the searderves a “special



governmental need” beyond crime detectiddat’l| Treasury Employees Union v.
Von Raabh489 U.S. 656, 665-66 (1989). Then, fjly]if the government is able to
make a showing of substantial special needs will the court thereafter ‘undertake a
context-specific inquiry, examining clely the competing private and public
interests advanced by the parties,’ to datee the reasonableness of the search.”
Lebron v. Sec'’y, Fla. Dept. of Children & Familj&dl0 F.3d 1202, 1207 (11th Cir.
2013) (citingChandletr 520 U.S. at 314)on Raah489 U.S. at 665-66. The
“permissibility of a particular searchjisdged by balancing its intrusion on the
individual's Fourth Amendment interestgainst its promotion of legitimate
governmental interests.”'Skinner 489 U.S. at 619 (citation omitted).
The County proffers the following explanation of its “special need” —

[its] interest in requiring prgeective employees to undergo a

pre-employment medical exam isslea on the need to determine

the prospective employee’s (1) health and physical ability to

carry out the essential job duties of their civil service position

(with or without reasonable accommodation) and (2) ability to

carry out the essential job duties without posing a direct threat to

the health or safety of the ppective employee and/or others. . .

Thus the County has aglémate need in requiring

prospective employees to undergo medical examinations (to

include urinalysis) as a means of determining whether a person is

medically able to perform the ess@ahduties of the job that he or

she has been offered a position for.

County Opp. at 7.



Taylor-Failor was hired for a “Legal &k II” position with the Office of the

Prosecuting Attorney. The Legal Clerkdb description sets forth the following

“duties of the position”:

1.

Logs and distributes@oaming cases, correspondence and
documents after review amdraluation. Prepares cases
for review by attorneys.Files and maintains cases
according to established glelines and follows through

on matters requiring attorneyagtention. Assembles
cases for attorneys in preparation for court calendars.
Coordinates schedules witlourts, law-enforcement
agencies and other personnel and individuals. Enters,
updates and retrieves datarfrérosecutor’s case tracking
system; conducts criminalistory checks using the
Criminal Justice Information System and other criminal
justice databases. Reproduces documents and discovery
material, redacting specific information as necessary.

Composes and types on a word processor in rough draft
and/or in final form, material involving a wide variety of
legal words and phrases, including correspondence,
complaints, warrants of asg motions, stipulations,
notices, declarations, and orders following legal
requirements and policy. Also types from rough drafts,
memoranda, petitions, brie@nd other legal documents
into proper final form vefying and checking data from
source documents. Issugbpoenas to civilian and
law-enforcement witnesses and cancel them as necessary.
Executes assignments incacdance with general
instructions and witlminimum supervision.

Answers telephone and takelays messages/calls and
responds to inquiries. Greets callers/visitors; provide
assistance and/or direct theéonproper persons or agency.
Work closely with courts, law-enforcement agencies and



other personnel. Supervises and may train Clerk llls, and
Clerk lls, as well as tempary employees/volunteers.
Other related work as required.

Ex. 1 to Taylor-Failor Decl. (Position Description Form).

The “physical effort group” for #Legal Clerk Il position is defined as
“light,” and “[p]ersons seeking appointmdntpositions in this class must meet the
health and physical condition standards degmecessary and proper to perform the
essential functions of the job with eithout reasonable accommodationdd.

The County makes no assertion that Teydailor’s position as a Legal Clerk Il is a
safety-sensitive job or one that reqsigeparticular level of fithessSee Lanier v.
City of Woodburn518 F.3d 1147, 1151-52 (9th CR008) (“Jobs are considered
safety-sensitive if they involve work thaiay pose a great damde the public, such
as the operation of railway cars; the armed interdiction of illegal drugs; work in a
nuclear power facility; work involving matteod national security; work involving
the operation of natural gasdalquified natural gas pipelines; work in the aviation
industry; and work involvinghe operation of dangeroustrumentalities, such as
trucks that weigh more ém 26,000 pounds, that are used to transport hazardous

materials, or that carry more than fteen passengers atime][.]”) (citations

omitted).

10



Although “the urinalyses conducteg County physicians are intended and
used to measure general overall heal@guinty Opp. at 7-8, the County fails to
articulate how such invasive tests are édtty related to the County’s interest in
ensuring that prospective employees are medically able to perform their essential job
duties.” Id. at 8. Put another way, the Copitas proffered no explanation as to
why it is entitled to search Taylor-Failor’'s urine befehe may begin employment
in her light duty, clerical, non-safety-stive position. The County’s desire to
measure a prospective employegesneral health is certaing/need (albeit a
paternalistic one). But equally certain, it is najpacialneed.

The County appears to believe it crititaht its urinalysis will not include a
drug screen. County Opp. at 3-5. Tlght invaded, however, is no different,
regardless of the paces through which the Gouménds to put the urine it collects.
In fact, there are numerous otheraserables that the County acknowledges it
wishes to study that are at least as inkasis a drug screen would be and that go
well beyond what is reasonable for a pedpre employer to evaluate in the name
of “general overall health” of its Legal Clerk fis.See Skinne®89 U.S. at 617.

Indeed, if the County’s justification was be given credence, it is difficult to

'As but one example, it is difficult to discern hownning screens that waliteveal liver disease
relates to a person’s ability éperate a copier or word proses, answer the phone, or greet
visitors, functions expecteaf a Legal Clerk II.

11



envision any Fourth Amendmechallenge that the County would not be able to
overcome.

The County having failed to articulatespecialneed to subject Taylor-Failor
to mandatory urinalysis, the Court finds thalylor-Failor is likely to succeed on her
as-applied challenge undixe Fourth Amendmerit.

M. Irreparable Harm

In order to obtain preliminary relief, a plaintiff must establish that he or she is
facing imminent irreparable harmSummers v. Earth Island Insb55 U.S. 488,
493 (2009) (“To seek injunctivelief, a plaintiff must show that he is under threat of
suffering injury in fact thais concrete and particularizeithe threat must be actual
and imminent, not conjectural or hypotheligamust be fairly traceable to the
challenged action of the defendant; and istrhe likely that a favorable judicial
decision will prevent or redress the injur{citation and intenal quotation marks
omitted)). “[A]n alleged constitutional infngement will often alone constitute
irreparable harm.” Monterey Mech. Co. v. Wilsph25 F.3d 702, 715 (9th Cir.
1997) (citation and quatian marks omitted)see also Nelson v. NAS230 F.3d

865, 882 (9th Cir. 2008) (“Unlike monetanjuries, constitutional violations cannot

’For this reason, the Court does adtress the merits of Tay}Failor's other claims under
federal and state law at this preliminary stage,does the Court find it necessary to reach the
second prong of the special neauyuiry, involving the balancing of private and public interests.

12



be adequately remedied through dgesmand therefore generally constitute
irreparable harm.”), neersed on other grounds, 131 S.Ct. 746 (2011).
Taylor-Failor faces the imminent threat of being required to submit to
urinalysis in order to begin work on hesheduled start daté March 16, 2015.
The County candidly admits thaer failure to do so will likely result in the loss of
the employment opportunity that she releckfrom Oregon to Kailua-Kona in order
to secure. The Court preliminarily cdndes that the urinalysis would violate
Taylor-Failor's Fourth Amendment rightsConsequently, she has met her burden
of demonstrating a likelihood of irrepé&ta harm without the relief requested.

IIl. Remaining Factors

“To determine which wathe balance of the hardph tips, a court must
identify the possible harm caused bg ftreliminary injunction against the
possibility of the harm assed by not issuing it.”Univ. of Hawai‘i Prof'| Assembly
v. Cayetanp183 F.3d 1096, 1108 (9th Cir. 1999). Without a temporary restraining
order, Taylor-Failor will suffer constituinal violations or the loss of her
employment, which outweighs the harntiie County if preliminary relief is
granted. Even the County does not contest this factor.

With respect to the public interaaguiry, the Court primarily considers the

Impact on non-parties raththan parties.Am. Promotional Event$énc.-Nw. v. City

13



& Cnty. of Honoluly 796 F.Supp.2d 1261, 1284-8%. Haw. 2011). While the
public has a legitimate interest in ciggrvice employment requirements, the public
has a stronger interest in ensuring that the County enforces its employment
requirements in a constitutional manndémployment requirements cannot stand
where they violate rights of a constitutal dimension. Once again, the County
does not contest this factor either.

For purposes of the instant motidrgylor-Failor sufficiently demonstrates
that the balance of hardships tips in heofaand that a temporary restraining order
is in the public interest.

V. Posting of Security Not Required

“Rule 65(c) invests the district cduwith discretion as to the amount of
security requiredf any.”” Jorgensen v. Cassida$20 F.3d 906, 919 (9th Cir.
2003) (quotingBarahona-Gomez v. Renb67 F.3d 1228, 1237 (9th Cir. 1999)).
Taylor-Failor asks that no security juired upon issuance of this temporary
restraining order. The County has nopoged the request. A district court may
dispense with the filing of a bond wherdancludes there is no realistic likelihood of
harm to the defendant froenjoining its conduct.See id. Under the
circumstances, because this is suchse cand because the rights implicated are

constitutional and involve the public intetethe Court finds that no security is

14



required. See Save Our Sonoran, Inc. v. Flowe®3 F.3d 1113, 1126 (9th Cir.
2005) (recognizing that no bond or a noaiihond may be apppriate in cases
involving the public interestBooth v. McManamar830 F. Supp. 2d 1037, 1045
(D. Haw. 2011) (“In the prest case, there i®0 realistic likelihood that Defendant
will be harmed by an ordeequiring compliance with fedal laws that [Department
of Human Services, State of Hawaipiseady obligated to follow. Further,
Plaintiffs are individuals of limited finacial means and there is a significant public
interest underlying this action. In ligbt these circumstancethe Court exercises
its discretion to waive the bond requirement under Rule 65(c).”).

CONCLUSION

On the basis of the foregoing, PkafihTaylor-Failor's Motion for Temporary
Restraining Order is HEREBBRANTED. The Court ords that the County of
Hawaii shall allow Taylor-Fadr to begin work as schaled on Monday, March 16,
2015 without submitting to a urinalysisThe Court’s ruling is limited to the

specific relief sought in Taylor-Failor's Motion for Temporary Restraining Order,

15



and does not apply to anyhet prospective employees or previous applicants for
County employment.
IT IS SO ORDERED.

DATED: March 13, 2015 atlonolulu, Hawai‘i.

i = Da—

DerricK K. Watson
United States District Judge

Rebekah Taylor-Failor v. County of Hawativil No. 15-00070 DKW-KSC;
ORDER GRANTING MOTION FOR TEMPORARY RESTRAINING
ORDER
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