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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OFHAWAII

EMERSON M.F. JOU, M.D.
Plaintiff,
VS.
GREGORY M. ADALIAN,

Defendant

Civ. No. 15-00155 IMSKJIM

ORDER DENYINGPLAINTIFF'S
“RENEWED MOTION FOR
SUMMARY JUDGMENT/PARTIAL
SUMMARY ADJUDICATION
AND/OR AN FRCP 56(g) ORDER
ECF NO. 127

ORDER DENYING PLAINTIFF'S "RENEWED MOTION FOR

SUMMARY JUDGMENT/PARTIAL SUMMARY ADJUDICATION

AND/OR AN FRCP 56(q) ORDER” ECF NO. 127

INTRODUCTION

Plaintiff Emerson M.F. Jou (“Plaintiff’ or “Jou”) moves for summary

judgment on his claim fdntentionalSpoliation ofEvidence(“Spoliation”) against

Defendant Gregory M. Adalian (“Defendant” or “Adalian”) as set forth in the

Second Amended Complai(fSAC”). He also seeks summary judgment as to

certain affirmative defenses raised in Defendant’s Answer.

Based on the following, because genuine issuestdrial fact exist,

Plaintiff's Motion is DENIED.
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. BACKGROUND

Thecourtneed not reiteratthe background of this loamgnningand
complex disputethe background set forth in detail in two of this courgsior
Orders: (1) a February 5, 2015 Order in a related cdea,v. AdalianCiv. No.
09-00226 JMSBMK (D. Haw.), that denied Plaintiff's motion seeking an otder
arrestDefendant for repeated failures to pay an outstanding judgsesdipu v.
Adalian 2015 WL 477268 (D. Haw. Feb. 5, 20X5)ou I); and (2)a September
1, 2016 “OrdeiGranting Defendans’ Motion for Judgment on the Pleadings, with
Leave to Amend Courfthre€ (the “September 1, 2016 Ordeit) thissuit, see
Jou v. Adalian2016 WL 4582042(D. Haw.Sept. 1, 2016)0ou I).

Generally, two types of claims were at issudan landJoull:

(1) those “with regard tthe Notes” between Jou and Adalian, and (2) those
“arising out of the SCV Limited Partnership or its affairddu Il, 2016 WL

4582042 at *2 n.3. The September 1, 2016 Order dismissed with prejudice, on res
judicata ground<Plaintiff's three claimsn the First Amended ComplairtFAC”)

that weré‘with regardto the Notes™- thosethreeclaims sounding in settlement
fraud arising out o& July 6, 2010 settlement agreemwasre or could have been
litigated inthe previous suit (Civ. No. 680226 JMSBMK). Sedd. at *17. But

the September 1, 2016 Orddsogranted Plaintiff leave to amend his vagunel



potentially timebarredclaim for Spoliation- a claim that could plausibly have
“arisen out of the SCV imited Partnershipr its affairs” (and thus not be barred
by res judicata)ld. at *20. That is, although the FAC alleg&goliationin
general terms, the claim was unclaad timebarred as it wapledin the FAC*

Id.

Accordingly, o September 22016, Plaintiff filed the 8C, which
asserts a singleountfor Spoliation which contends (among other assertions) that
Plaintiff did notknow Defendant had “spoliated SCV Records” uAtiigust 9,

2011 and September 7, 20Q4ithin a sixyear limitationsperiodand wten

Defendant allegedly law of a poential lawsuit regardinthe SCV Limited
Partnership SACY9C, ECF No. 68.Specifically, he SACalleges that

Defendant “intentionally destroyed, concealed, or otherwise spoliated evidence
designed to idrupt or defeat Plaintiff's potential lawsuiid. {10, and that

Plaintiff only discovered such spoliation in August and September of 2011 during
Defendant’sbankruptcy proceedings in tiBankruptcy Court for th#liddle

District of Pennsylvaniald. 10B, 1CC. Plaintiff also alleges in some detail that

“[tlhere was a causal relationship between the acts of spoliation and the inability to

! This suit was initially filed on April 29, 20155eeCompl., ECF No. 1.



prove the . . . claims in a lawsuit[jd. 117, and that he suffered damages as a
result of the alleged spoliatiord. §18.
On May 4, 2017, Plaintiff filed his “Renewed Motion for Summary
Judgment/Partial Summary Adjudication,” seeking
e “[SJummaryjudgment in Plaintiff's favor on the dispute of liability, and
partial summary judgment on a disputed item of damages, with the
remaining damages in dispute to be for the trier of;fact
e “FRCP 56(a) partial summary judgment in Plaintiff's favor on some of
Defendant Gregory Adalian’s affirmatieefensgs], including Fourth
(res judicatdcollateral estoppel); Eighth (standing); Sixteenth (statutes
of limitations)’; and
e “[A] n FRCP 56(g) Ordéstating any material faet including an item
of damages or other reliefthat is not genuinely in dispute and treating
the fact as established in the cése.
Pl.’s Mot. at 2, ECF No. 127. Defendant filed his Opposition on June 2, 2017,
ECF No. 134, and Plaintiff filed his Reply on June 16, 2017, ECF No* T4i&

court decideshe Motion under LocaRule 7.2(d) without an oral hearing

% In response to Plaintiff's objections, Defendant and his counsel filed supplemental
Declarations to correct possilie perceivedlefect under 28 U.S.C. § 174@aking clear that
(continued . . .)



. STANDARD OF REVIEW

Summary judgment is proper where there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law. Fed.
R. Civ. P. 56(a). Rule 56(a) mandates summary judgment “against a party who
fails to make a showing sufficient to establish the existence of an element essential
to the party’s case, and on which that party will bear the burden of proof at trial.”
Celotex Corp. v. Catretd 77 U.S. 317, 322 (1986ee also Broussard v. Univ. of
Cal. at Berkeley192 F.3d 1252, 1258 (9th Cir. 1999).

“A party seeking summary judgment bears the initial burden of
informing the court of the basis for its motion and of identifying those portions of
the pleadings and stiovery responses that demonstrate the absence of a genuine
issue of material fact Soremekun v. Thrifty Payless, 809 F.3d 978, 984 (9th
Cir. 2007) (citingCelotex 477 U.S. at 323%kee also Jespersen v. Harrah's

Operating Co.392 F.3d 1076, 107@®th Cir. 2004). “When the moving party has

(. . . continued)

their assertions were true and correct under penalty of peipasECF Nos. 146, 160. Given
these supplemental Declarations, the corresporid@ngarations aeECF Nos. 132-1, 134-1, and
134-3are sufficient to complwith § 1746.See, e.gCommodity Futures Trading Comm’n v.
Topworth Int’l, Ltd, 205 F.3d 1107, 1112 (9th Cir. 1999) (“§ 1746 requires only that the
declaratiorf substantiallyy comply with the situtés suggested languagg); Schroeder v.
McDonald 55 F.3d 454, 460 n.10 (9th Cir. 1995) (allowing, under 8§ 1746, a verification under
penalty of perjury that stated “the facts stated in thecomplain{are] true and correct as

known to me}; Cokell v. Norton 391 F.3d 251, 260 (D.C. Cir. 2004A declaration or
certification that includes the disclainter the best of the declarant’s knowledge, information or
belief is sufficient undef8 1746].”) (square brackets omitted).



carried its burden under Rule 56[(a)] its opponent must do more than simply show
that there is some metaphysical doubt as to the material facts [and] come forward
with specific facts showing that there ige@uine issue for trial Matsushita

Elec. Indus. Co. v. Zenith Radio Carp75 U.S. 574, 5887 (1986) (citation and
internal quotatiormarks omitted)

“An issue is ‘genuine’ only if there is a sufficient evidentiary basis on
which a reasonable fact finder could find for the nonmoving party, and a dispute is
‘material’ only if it could affect the outcome of the suit under the governing law.”

In re Barboa, 545 F.3d 702, 707 (9th Cir. 2008) (citiAgderson v. Liberty
Lobby, Inc, 477 U.S. 242248 (1986). When considering the evidence on a
motion for summary judgment, the court must draw all reasonable inferartbes
light most favorable to theonmaoving party. Friedman v. Live Nation Merch
Inc., 833 F.3d 1180, 1184 (9th C2016).

V. DISCUSSION

A. Intentional Spoliation of Evidence

As explained in the September 1, 2016 Qrilés unclear whethea
cause of actiofor Spoliationexists undeHawaii law. No Hawaii case has
adoptedhe tort,andMatsuura v. E.l. du Pont de Nemours &.Cb02 Haw. 149,

73 P.3d 687 (2003gxplicitly found it unnecessary to deciddether such a tort



exists in Hawaii common lawd. at 168, 73 P.3d at 708Jatsuurg however,
recognizedhefollowing elements of such a tort ather jurisdictionsand
explained why those elementewd not bemet under the facts of that case:
The few jurisdictions that recognize a cause of action for
intentional spoliation (as opposed to negligent spoliation[]) of
evidence require a showing of the following elements: (1) the
existence of a potential lawsuit; (2) the defendant’s knowledge
of the potential lawsuit; (3) the intentional destruction of
evidence designed to disruptdefeat the potential lawsuit;
(4) disruption of the potential lawsuit; (5) a causal relationship
between the act of spoliation and the inability to prove the
lawsuit; and (6) damages.
Id. at 166, 73 P.3d at 704 (citations omitteBssentially Matsuuraassumed
Spoliation’sbasic elemeistfrom “the few jurisdictions that recognize” the tort, but
found no reason to adopt thause of actiobecause the plaintiffs would
necessarily haviailedto prove sucla claim.
Likewise,at leastat thisstage, tis court can address Plaintiff's
Motion and analyze whether questions of fact dysissuminghe basic elements
of the tort as recognized in other jurisdictighat without explicitly predicting
whetherthe Hawaii Supreme Coumtvould recognize the tort)Further, for
purposes of this Motion only, the court can asstias Plaintiff argues- that

evidence need not actually be physically destroyed to constitute “spoliaSee,”

e.g, Elliott-Thomas v. Smith_ N.E.3d ___, 2017 WL 758481, &t (OhioCt.



App. Feb. 27, 2017) [T]he [elementwillful destruction of evidence by defendant
designed to disrupt the plaintiéfcaseincludes onis willful act of rendering
evidence useless, such as hiding evidénce.

With thoseassumptios, the coureasily concludes that Plaintiff is not
entitled to summary judgment in his favor on oliationclaim. Notably,
Defendantis not moving for summary judgment armclaimagainsthim; rather,
Plaintiff is moving for summary judgment on his affirmativeigia- a claim on
which he would have the burden of proof at trial.

“When the party moving for summary judgment would bear the
burden of proof at trial, ‘it must come forward with evidence which would entitle it
to a directed verdict if the evidence went uncontroverted at’tri@.A.R. Transp
Brokerage Co., Inc. v. Darden Rest#nc.,213 F.3d 474, 480 (9th Ci2000)
(quotingHoughton v. Soutl965 F.2d 1532, 1536 (9th Cik992)). In this
instance, therRlaintiff “must establish beyond peradventatieof the essential
elements of the claim . . . to warrant judgment in his favBohtenot v. Upjohn
Co, 780 F.2d 1190, 1194 (5th Cir. 198@ut another way His showing must be
sufficient for the court to hold that no reasonable trier of fact could find other than

for the moving party.”Calderone v. United Stateg99 F.2d 254, 259 (6th Cir.



1986) (quoting W. Schwarzeésummary Judgment Undire Federal Rules:
Defining Genuindssues of Material FacB9 F.R.D 465, 48 (1984))

Plaintiff has not met this burdenquestions of material fact exist on
almost everelement of &poliation claim asthose elements are discussed in

Matsuura

e What was Defendant’s “knowledge of a potential lawsuit” regarding the
SCV Limited Partnership when potential evidence was “spoliated”?

e Did Defendantctuallyintentionallydestroyor conceakvidence?

e Was such destructiamr concealmenrtdesigned to disrupt or defeattich
a potential lawsuit?

e Was thee actual “disruption” of the potential lawsuit?

e Wasthere a “causal relationship” between the act of spoliation and
Plaintiff’s inability to prove the lawsuit?

In particular, in Defendant’s Declarations of June 1, 2017, ECF No.
1341, and(to a lessr extent) oMay 23, 2017, ECF No. 132, Defendant
specificallyand repeatedlglenies the essential elements of Spoliation, and
explainsin detail the context of each of his statements. For example, Defendant
declares that “at all times, all accounting records and other financial records for
SCV were prepared and maintained by Joel Criz and were not in my possession.”

Adalian Decl. (June 1, 2017)18. He explains:



Regarding those documents requested in Mr. Sharch 19,
2009letter. . .they either did not exist, or they were public
records that Dr. Jou could have otherwise obtained readily, or
they were documentiat Dr. Jou already had or documents he
could have gotten from elsewher&nything deemed

responsive to that letter produced in February 2017, | did not
intentionally withhold or hide from Ddou or anyone else
because | honestly had mtea | had them.

Id. 11 20.

At no point in time did | refuse to give Dr. Jou any records
relating toSCV that | knew | had.. . | never had any such
documentsunder my control,and if they were, | had no
understanding of this and | never intentionally took any steps to
prevent Dr. Jou fromsubpoenaing them or just simply asking

for copies of any documents from any thpatties.

Id. 121

To be clear, at no point in time did | ever intentionally destroy
or hideor alter or mutilate any records of SCXs far as |

know, | still have all of the SCYecords | ever hadFor
Plaintiff’s past requests, | turned over all respondo@iments
that | found, albeit fewl believe my attorneys at that time
before thatelationship was severedJdou land | went forward
trying to defend that cag®o se- also turned over responsive
documents to Dr. Josi counsel.l do not have those
documents, and | do not know where they are, but il@u.has
them, his complaintsegarding them are empty.

|d. 126.

Other than my own copy of the partnership agreement which

Dr. Joualso has, my own K forms that | received as an

investor just likeDr. Jou did, andhe engineering and

architectural documents stated in the prior paragraph and above,
as well af those few other documents located and produced in

10



Id. 128

Id. 141

Id. 145.

February 2017, | doot have and never had the other
documents or types of documents tBatJou isnow claiming |
purposefully destroyed or hid.

.. .. | stated under oath in a banktcy case that, consistent
with my statements under oath stated herein, | did not have
many or most of the SCV records$his is correct.l saidthat
because it was true. . [AJnd once more, | never intentionally
destroyed, altered, hid, otherwise intentionally spoliated
any documents to thwart an action by Dr. Joargrone else
regarding bringing claims related to SCV.

| have taken no intentional actions that have ever deprived Dr.
Jou of anydocuments that he previously asked for or which
would in any way have affected tability to inquire into or try

to obtain from SCV the funds he invested in it.

[T]his past winter, upon my search in this actioresponse to

Dr. Jous document demands here, | was told by counsel to look
oncemore. All my old files had been transferred to storage in
California, so | searched tlstorage area for all SCV files, and
nothing new was discoveretiowever, oncdinished, |

decided to simply clean out the storage area completely and
dispose of oldinnecessary item®uring that exercise, |

located a discrete cache of 88 pagesuted, responsive,
SCV-related documents that had been filed in a cabinet that did
not indicate in any way that they pertained to SCV, but, rather,
which held oldpersonal utilities bills.Most of these SCV
documents are copies of things that wsat to mdrom Mr.

Criz. All of these documents were given to Plaintiff in

February. Of importance and telling, had | found some of these
documents earlier, | could haused them and they would have
helped me significantly in my defense of tdversary

11



proceedng brought against me by Dr. Jou in my Pennsylvania
bankruptcycase, so | would not have had any motivation to
hide them from DrJou.

Id. §48.

Plaintiffs complaint alleges that'intentionally’ spoliated
evidence.To be clear, at no time did | have anyent] to
conceal or hide these recenlhcated (orany other) documents
from Dr. Jou or anyone else, nor did | discover them
conveniently when | did for any strategic purposeaAss
pretrial deadlines.

Id. 71409.

Most of these documents | receiviedm Mr. Criz, unless they
indicatethat they were sent directly to mBlever did |
intentionally hide or alter thesiscuments.Rather, at the time
Dr. Jou and his attorneys and the Court ynlrankruptcy cases
requested and ordered that | produce asdase documents, |
attempted to do so in good faith, lookadyy place that |
reasonably believed sudocuments could exist, and | provided
evaything that | located at the time but didt find these 88
pages because they had somehow ended up lotse in
extraneousgabinet | mentioned.

Id. 54.
In conclusion, | never intentionally spoliated any documents or
evidenceo thwart or obstruct a lawsuit against me by Dr. Jou
regarding SCV, nor did | evembezzle or steal any funds from
SCV, and | did not participate in any scheme \aitlyone else
to do so.

Id. 55. See also, e.gAdalian Decl. (May 23, 2017)3b (“[A]t no time did |

have any intent to conceal or hide these recdotlgted (or any other) documents

from Dr. Jou or anyone else, and | never destroyed any documenitsdade or in

12



any other or an any other time. Nor did | remove any documents or portions of
documents or create any ‘gaps’ in them[").

In response to Defendant’s lengthy Declaraiétaintiff repeatedly
contendghat Defendars statements are fals&ee, e.gJou Decl. (June 16, 2017)
193, 4, 7,8,1113, 15, 16, 17ECF No. 1481. But this is a summary judgment
motion, and sucltredibility determinations are for a fafthder, not for summary
judgment See, e.gMcGinest v. GTE Serv. Car860 F.3d 1103, 1113 n.5 (9th
Cir. 2004) (“[I]t is axiomatic that disputes about material facts and credibility
determinations must be resolved at trial, not on summary judgméntV) Elec.
Sev., Inc. v. Pac. Elec. Contractors Ass809 F.2d 626, 630 (9th Cir. 1987)
(“Nor does the judge make credibility determinations with respect to statements
made in affidavits, answers to interrogatories, admissions, or depositibhgro
v. Sears, Roeltk & Co, 784 F.3d 495, 497 (9th Cir. 2015) (stating that a court
cannot disregard a declaration at summary judgment “solely based orits self

serving nature”) At this summary judgment staglge court must construe

® Assuming theitruth, Defendant’s Declarations are sufficient to create genuine issues
of fact. This Order thus need not reiterate énepleother evidence in the record tledso
creats disputes of material factSee, e.g Def.’s Ex. 6, Ciz Dep. at 3438 (testifyirg about
othercauses of the failerof theSCV project-- relevant to the “causal relationship” element of
Spoliation-- andalsoindicating thatDefendant did not intentionally destroydiscardSCV-
related documents)The court also need not addr@sfendant’s alternative request for a Rule
56(d) continuance.

13



evidence in the light most favoralite Defendant- and doing so means the court
DENIES Plaintiff's Motion regardingSpoliation?
B. Defendant’s Affirmative Defenss

Plaintiff also moves for summary judgment as to Defendant’s
sixteenth affirmative defense, which statest Plaintiff's claims “are barred, in
whole or in part, due to expiration of the applicable statutes of limitations.” Def.’s

Answer 150, ECF No. 72.Seefed. R. Civ. P. 56(a) (“A party may move for

* Plaintiff makes a confusingrgument, based on a “sham affidavit” theory, that the
court should strike and disregdb@éfendant’s entire Declarations because they contradict his
prior April 5, 2017 deposition testimony. Pl.’s Reply at 25, ECF No. BE&Yeager v. Bowlin
693 F.3d 1076, 1080 (9th Cir. 2012) (“The general rule in the Ninth Circuit is that a party cannot
create an issue of fact by an affidavit contradicting his prior dépos$gstimony.) (quotation
marks and citations omittedBut Plaintiff's argument appears to be limited to contending that
Defendant only contradicted himself as to “matters in [Plaintiff's ConciderSéant of Facts
132]” regarding whether “spoliatedlocuments were “in [Defendant’s] exclusive possession
and/or were not reasonably available elsewhere.” Pl.’s Reply at 22. And engeRIthetiff
fails to point to any specific deposition testimony that is clearly inconsistent iwifubsequent
Declartions. SeeYeagey 693 F.3d at 1080[T]he inconsistency between a padstyleposition
testimony and subsequent affidavit must be clear and unambiguous to justihgdtniki
affidavit.”) (quotation marks and citation omitted). Indeed, Defendant’s depositipears to be
entirely consistent with his subsequent Declarationgphaening the circumstances of the
February 2017 production of documents that Plaintiff finds so troub%eg, e.g.Adalian Dep.
at 52, ECF No. 132-9 (“ found [the document] in a file cabinet-thafter my attorney asked
me to look in every place possible for documents, | found it in a cabinet that I . . . was going
through cleaning, along with my DIRECTTand some other utility bills.”).

In short, Plaintiff has not met his burden to demonstrate that this court should ignore
Defendant’s DeclarationsSeeYeagey 693 F.3d at 1080 (“[T]he sham affidavit rule should be
applied with cautiofecause it is in tesion with the principle that the court is not to make
credibility determinations when granting or denying summary judgim€gtiotation marks and
citations omitted). [T]he non-moving party is not precluded from elaborating upon, explaining
or clarifying prior testimony elicited by opposing counsel on deposition and minor
inconsistencies that result from an honest discrepancy, a mistake, or renelyeded evidence
afford no basis for excluding an opposition affiddvitd. at 1081 (quotation marks antations
omitted).
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summary judgment, identifying each claindefense- or the part of each claim
or defense- on which summary judgment is sought.”) (emphasis added).

Jou Il dismissed Plaintiff’s initial Spoliation claiprimarily because,
asit was vaguelypled in the FAC, it wa barred by a styear limitatiors period
2016 WL 4582042, at?3-20. In particular, he FAC alleged thdtl) Plaintiff
discoveredn February 23, 20Q%ertain problems with “the development project
subject to the$CV] Limited Partnershig\greement,’id. at *19 (quoting
FAC 119); and(2) Plaintiff had then “on March 19, 2009,” sent a demand to
Defendant for documents relating to the partnership interest,” haldetermined
that property belonging to SCV Development Investors may have been sold,
transferred or encumbered to pay varioustg]d” Id. (quotingFAC 1 20). It thus
appeared that Plaintiff discoveratlleast somespoliatiori in early2009--
outside a si¥/ear limitations periodld. at *20.

Plaintiff, howeveramended is Spoliation clainsuch that the SAC
now clearly alleges that he did not discotrextdocuments opotentialevidence
had actually been destroyed or concealed until August or September of 2011. SAC
19108, 1CC. In this regard, it is important to distinguish between Plaintiff's
alleged discovery of certain problems with the SCV Limited Partnership (outside a

six-year limitations period), and his alleged discoverpwiportedspoliationof

15



documents related to those problenifat is,there is a difference beégn
Plaintiff's request for information fror@efendanin March 2009and Plaintiff's
alleged discovery in 2011 that at least some of what he haddmpersting in
March2009 had been destroyed or concealéds entirely plausible that Plaintiff
knew about problems i the SCV Limited Partnership outside the limitations
period, but did not know about spoliation of documents until a time inside the
limitations period.With that distinction in mind, the court addresBéantiff's
Motion as to Defendant’Bmitations cefense.

In support, Raintiff proffersevidencesupporting the SAC'’s
allegationswhich, taken as true, would preclude Defendant’s statute of limitations
defense.See, e.g.Jou Decl(May 4, 2017), ECF No. 128 (detailing Plaintiff's
guest for certaisCV records in 2009 and 2010, and his discovery in 2011 that
certain information may have been destroyéd)is evidence itself would have
been sufficient to create a genuine issue of fdgefendanthad moved for
summary judgment on a statute of limitations bakisverthelessf is premature
to determine that PlaintiffSpoliation claim isnotentirely timebarredas a matter
of law. That is, summary judgmers inappropriate at this stags to Defendant’s

sixteenth affirmative defense.

16



Again, Defendant’s defense alleges tRéintiff's claims “are barred,
in whole or in part by the applicable statutes of limitation&nswer 50
(emphasis added)t is unclear howeverwhetherPlaintiff’'s Spoliation claim
would be analyzed on a documdaytdocument basisAnd if analyzed document
by-document, Plaintiffnay havehad sufficient knowledgeutside the limitations
period that certain documemnt®rebeing spoliatedand thus be timbarred a$o
those documentshutas to other documents onlisdovered thie spoliation in
2011 (and thus not be timbarred) As it is,Defendant points out that (similar to
how this court interpreted the FAC) the SAC'’s allegations themselves could
indicate thaPlaintiff knew ofcertain“spoliation” before April29, 2009 SAC
18C; see alsd-AC 145 (“Defendant intentionally destroyed or lost evidence
designed to disrupt or defeat this lawsuit. Just some of the documents needed were
demanded on March 19, 2009 The SACnecessarily admits that Plaintiff
suspeted enough in earl2009 to have counsel seek SCV documents from
Defendant- and it isthusplausible that he suspected thateast some documents
mayhave been “spoliatedéat that time.

Further, and just amportarn, it remains unclear whether the
limitations period is actually six yeafas opposed to two years for a tort claim).

As discussed in the September 1, 2016 OtHdercourt only assumed that a-six

17



year period applies for purposes of addresBiafigndants prior motion for
judgmenton thepleadings See Joull, 2016 WL 4582042, at *1@pplying a six
year period for claims sounding in fraud, but recognizing thaf Hidwaii
recognizes a cause of action for intentional spoliation of evidence, it is unclear
which limitatior{s] period (twoyears for torts or six years for a claim sounding in
fraud) would appl}). And if a twoyear limitations period applies, then Plaintiff's
Spoliation claim wouldinquestionably be timbarred. Indeed, in addressing
Plaintiff's Motion, the court might assume that a tyear period applies in
which case, the limitations defense wooddtainlybeproper. In any event,
however, i is premature for the court to determine as a matter of law that a six
year limitations period appliesthe parties have nbtiefed or analyzed which
periodwould be proper under Hawaii law, especially where it is not even clear
whether Hawaii recognizes a Spoliation clamthe first place

The court thuslenesPlaintiff's Motionas to Defendant’s statute of
limitations defenseGranting such a motion is inappropriate at this stage, both
factually and legally.

Plaintiff’'s Motion also refers- without much argument to
Defendant'dourthaffirmative defense (res judicata/collateral estoppel). Pl.’s Mot.

at2. But this court’s September 1, 2016 Order has already analyzed this defense,

18



having determined that three claims in the FAC are barred by res judicata, and that
a Spoliation claim isiot barred by the defens&eelou I, 2016 WL 4582042, at

*18. To be clear, the SAC sufficiently alleges that Plaintiff's Spoliation claim
“arises out of the SCV Limited Partnership,” and is not “with regard to the Notes.”
Accordingly, the Motion as to the res judicata defen&HBIED asMOOT.

Likewise, Plaintiff's Motion mentions Defendangghth affirmative
defense, which asserts that “Plaintiff's claims are barred, in whole or in part,
because Plaintiff lacks standing.” AnswetZ] Neither party, however, addresses
this defense of “standing” (which, in any event, appéa bemere“boilerplate”).
Plaintiff would certainly appear to have standing to assert a Spoliation claim as a
member of the SCV Limited Partnershgee, e.g.SAC {3; it is unclear however,
whether others, or the partnership itself, might be mopgr parties to assert
such a claim.But because this defense was not clearly briefed, the court DENIES
the Motion as to theighth affirmative defense without prejudice.

I
I
I
I

I
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V. CONCLUSION

Because genuine issues of material fact eighe current record
Plaintiff's RenewedMotion for Partial Summaryudgment/Summary
Adjudication ECF No. 127, is DENIED.

IT IS SO ORDERED.

DATED: Honolulu, HawaiiJuy 13, 2017.

% /s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge
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