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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OFHAWAII

EMERSON M.F. JOU, M.D.
Plaintiff,
VS.
GREGORY M. ADALIAN,

Defendant

Civ. No. 15-00155 IMSKJIM

ORDER GRANTING
DEFENDANT'SMOTION FOR
JUDGMENT ON THE PLEADINGS,
ECF NO. 194, ANDDISMISSING
ACTION

ORDER GRANTING DEFENDANT'S MOTION FOR JUDGMENT ON

THE PLEADINGS, ECF NO. 194, AND DISMISSING ACTION

INTRODUCTION

This is the latest chapter in a contentious and proceda@iiyplex

legal saga spanning neatgn yearsencompassg two federaldiversity suitsand

intervening bankruptcy proceedingetween Plaintiff Emerson Jou (“Plaintiff” or

“Jou”) and Defendant Gregory Adalian (“Defendant” or “Adaliarégarding

promissory notes and an “SCVWimited Partnership” of with Adalian waghe

general partner and Jaasa limited partner

The present Motion involves confliof-law principles. Adalian

moves for judgment on the pleadings, arguing thaCgalifornia law applies to

Jou’s last remaining claim, whiallegesntentionalspoliation of evidence
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regarding the SCVWimited Partnership, and (2) if California law applies, then the
claim fails because California does not recognize such a tort as pled in the Second
Amended Complaint (“SAC”). ECF No. 1948ased on théllowing, the court

agrees with Adalian and GRANTS the Motion

. BACKGROUND

As before, it is not necessary to reiterate the protracted history of this
dispute. It is detagidin three of he court’smanyprevious orders in thisa the
related prior suitJou v. AdalianCiv. No. 0900226 JMSBMK (D. Haw.) (“Jou
I”). The court reerencestioseOrders for the full background- in particularthe

court relieson:

e A February 5, 2015 Order fou Ithatdenied
Plaintiff's motion seekingan ordertto arrestDefendant
for repeated failures to pay an outstanding judgment
afterentering intoa July 6, 2010 settlement agreement
that purported to settl#ou I (the “July 2010
Settlement Agreement”$eeJoul, 2015 WL 477268
(D. Haw. Feb. 52015)(“the February 5, 2015
Order”);

e A September 1, 2016 Orderthe presensuit (Jou v.
Adalian, Civ. No. 1500155 JMSKJM (“Jou II")) that
grantedDefendant’anotion forjudgment on the
pleadings, witHeave tcamendgranted as tone
count seeJou Il, 2016 WL 4582042(D. Haw.Sept. 1,
2016)(“the September 1, 2016 OrderBCF No. 67
and



e A July 13, 201 Order inJou Il that denied Plaintiff's
attempt to obtain affirmative relief on the SAC at a
summary judgment stagseeJoull, 2017 WL
2990280 (D. Hawduly 13, 2017) (“the July3, 2017
Order”), ECF No. 171
Given thoseéOrders,the courtexplainssome of theelevant historyo put the
current Motion into proper context.

Two types of claims were at issuedou landJou II: (1) those “with
regard tahe Notes” between Jou and Adalian, and (2) those “arising out of the
SCV Limited Partnership or its affairsJou II, 2017 WL 2990280 at *1 (citing
Jou Il, 2016 WL 4582042at *2 n.3. The September 1, 20,16rder dismissed
with prejudice, on res judicata grountsgthreeCounts ofJou’sFirst Amended
Complaint(*FAC”) in Jou Il that werée'with regardto the Notes' Those three
Counts— sounding in allegations skttlement fraud arising out tife July 2QL0

SettlementAgreemenbetween Jou and Adalidhat was analyzed in the February

5, 2015 Order— were or could have been litigatedJou ' SeeJou I, 2016 WL

! Paragraph Five of the July 2010 Settlement Agreement provides:

The partiesgree that this Agreement is limited to the
claims in the Subject Lawsuidgu [ regarding the Notes, and Dr.
Jou and Mr. Adalian do not release claims, causes of action or
defenses arising out of $282,000.00 invested by Dr. Jou in the
Partnership.Dr. Jou and Mr. Adalian agree that..the Parties
reserve, and do not release or waive any claims, causes of action,
or defenses arising out of the Partnership or its affairs.

(continued . . .)



4582042at *17. But the September 1, 2016 Order graritedleave to amenthe
FAC’s CountThree which washis vagely pledand potentially timéarredclaim
for intentionalspoliationof evidence Id. at *20. The court concluded that such a
claim (assuming Hawaii law applied, and Hawaii would recognize such a tort)
plausibly couldhave“arisen out of the SCV LimiteBartnershipor its affairs” and
thuswould notbe barred by res judicatéd. Specifically,the court “grant[ed] Jou
leave to amend to file [$AC] to attempt to allege a claim for ‘intentional
spoliation of evidence’ thas not timebarred (and that otherwise clearly fits
within the Settlement Agreemenf{sarval out] exceptionfor claims ‘with regard

to’ the SCV Limited Partnership).Id.?

(. . . continued)

In further consideration for the foregoing, and for the
payments as scheduled in Paragraph No. 3, above, Dr. Jou agrees
to cap any damages from claims or causes of action he may raise in
the future as a result of his investment in the Partnership or the
reserved claims or causes of action as follows: the amount Dr. Jou
invested $282,000.00, plus a 20% rate of return; and $25,000 for
general damages.

Jou II, 2016 WL 4582042, at *2 n.3.

% The court recognized thainder Hawaii lawa sixyear limitation period for a fraud
based clainlmight apply,although the court also pointed out thaherallyonly a twoyear
period applies for tort claimslou II, 2016 WL 4582042, at *19. The court, however, did not
need to decide which limitation period would apply if Hawaii recognized a caastiah for
intentional spoliation.Seed. (“If Hawaii recognizes a cause of action for intentional spoliation
of evidence, it is unclear which limitation period (two years for torts oresaxsyfor a claim
sounding in fraud) would apply —tentional spoliationappears to be both a tort, and a cause
of action sounding in fraud. But even applying the longer six-year limitation period, Count
(continued . . .)



In accordance with the leave he was granted, Jouhfiteg8AC on
September 22, 2016ljeging a singlecountfor intentionalspoliation of evidence.
ECF No. 68.The SACcontendsamong other assertiarthat Joudid notknow
thatAdalian had spoliated SCYecordsuntil August 9, 2011 and September 7,
2011 (within a sx-year limitations periodor fraudunder Hawaii lawand wlen
Adalianknew of a poential lawsuitagainst hintregarding the&sCV Limited
Partnership® SAC 1 9.C. Specifically, he SACalleges thafdalian
“‘intentionally destroyed, concealed, or otherwise spoliated evidence designed to
disrupt or defeat Plaintiff's potential lawsuitd. 910, and thafou only
discovered such spoliation August and September of 20HLiring Adaliars
bankruptcy proceedgsin theBankruptcy Court for th#liddle District of
Pennsylvaniald. 1110.B, 10.C. The SACalso alleges in some detail that “[t]here

was a causal relationship between the acts of spoliation and the inability to prove

(. . . continued)

Three is timebarred.”). In short, as the court discussedhaJuly 13, 2017 Order, the proper
statute of limitations— whether under Hawaii law or California law — remains an open
guestion.SeeJou II, 2017 WL 2990280at *8 (“[I]t remains unclear whether the limitations
period is actually six years (as opposed to two years for a tort claim). chssksl in the
September 1, 2016 Order, the court only assumed that a six-year period appligsdeepof
addressindpefendant’s prior motion for judgment on the pleadif)g@mphasiomitted).

® This lawsuit(Jou Il) wasinitially filed on April 29, 2015. ECF No. 1.



the ... claims in a lawsuit[,jd. 117, and thafousuffered damages as a result of
the alleged spoliatignd. 7 18.

As previous Orderglentified, acritical and unresolved question i
this cased whether irgntional spoliation of evidenece- agan, the only claim
remaining in this actior—is even actionablm tort. The September 1, 2016
Order explainedhatthe Hawaii Supreme Court explicitly declined to answer a
certified question from a judge of this court iagkwhether Hawaii law recognizes
a civil cause of action for spoliatiarf evidence SeeJou Il, 2016 WL 4582042, at
*18 (discussingMatsuura v. E.I. du Pont de Nemours & Ct02 Haw. 149, 73
P.3d 687 (2003), whicket forth the elements of intentional spoliation of evidence
as foundn “[t]he few jurisdictions that recognize [such] a cause of a¢tiount
whichdid not resolve whether Hawaii recognized the tort because the plaintiff
could not meet those elements even if appligablde September 1, 2016 Order
analyzdthe FAC by lilkewise assuming the elements of the tort discussed in
Matsuura Similarly, the Julyl3, 2017 Order addresséaind denied) Plaintiff's
attempt to obtaimffirmative relief at a summatjadgment stageapplying the
basic elements of a tort of intentional kaiton of evidencdrom other
jurisdictions, and assuming that the tort exists in Hawaii I8eeJou Il, 2017 WL

2990280, at 3.



Because of this uncertaintyye court and the parti@s this litigation
havealwayscontemplatedhe possibilityof the courtagain certifyingo the
Hawaii Supreme Couthe questiomwhether Hawaii recognizes the torEor
example, he September 1, 2016 Order mentioned the possib8iee2016 WL
4582042, at *19 (“This court—like Matsuura— also need not decidat this
stage) whethejou Ilis an appropriate case to address whether Hawaii would
recognize the tort (do certify againthe question to the Hawaii Supreme Cguirt
Indeed,on October 7, 2016, soon after filing the SAC, Plaintiff filédviotion for
Certification of Questions to the Hawaii Supreme CbuieeECF No. 71.He
sought tacertify, among other questions, whether Hawaii recognizes a tort of
intentional spoliation of evidence, and if, 8dhat statute of limitations applietd.
The caurt denied thatertificationmotion without prejudice to the issue being
raised laterreasoning in an Entering Order that

Under Hawaii Rule of Appellate Procedure 13,

certification of a question of Hawaii lalay a federal

court is only appropriate- anong other factors— when

a question isdeterminative of the causeHMaw. R. App.
P. 13(a).It is premature in this action tkecide whether

* Hawaii Rule of Appellate Procedu¢&HRAP”) 13(a) provides: “When a federal
district or appellate court certifies to the Hawai‘i Supreme Court that there Igsadvia any
proceeding before it a question concerning the lawasfai‘i that is determinative of the cause
and that there is no clear controlling precedent in the Hawai‘i judicial desjsl@Hawai'i
Supreme Court may answer the certified question by written opinion.”



any of the questions Plaintiff seeks to have certified are
“determinative othe cause.”

... In short— even if the court might otherwise be

inclined tocertify an open question of Hawaii law

there are many procedural scenarios wherejlestion

would not be “determinative of the cause.”

ECF No. B.

And after theluly 13, 2017 Ordefwhenthe procedtal posture
becamanore appropriate toonsidercertification) the court held a status
conferencen August 1, 2017, discussitige certification possibility withcounsel
ECFNo. 183. During that conference, Adalian’s counsel raised for the first time
the possibility— apparently discovered while assessing whether certifying
guestions would be “determinative of the cause” under HRAP 13¢hpat
California (not Hawai) law might applyto the spoliation allegations because the

SCV Limited Partnership @oment had specifically chosen California laBee

SAC at Ex. A.50ECF No0.68-2 (“Governing Law. The provisions of this

Agreement shall be construed and enforced in accordance with the law of the State
of California.”). Thecout thusgranted Adaliandave to file an appropriate motion
raising the choicef-law issue.SeeECF No. 183 (minuteprovidingthat

“Defendant may file a Motion rehoice of law.”); ECF No248 (Transcript of

status conference)



Given that the court explicitly gave Adaliéave to file such a
motion, the court rejects Jou’s argumdmsethat the present Motion for
Judgment on the Pleadings is improper because it was filed after the then
dispositive motions cenff date, or was an improper amendment to the-then
applicableRule 16 Scheduling OrdérIf California law applieswhether Hawaii
law recognizes an independent tort of intentional spoliation of evicdemalel not
be “determinativef the causé The Hawaii Supreme Court would be deciding a
hypothetical questionlt was in that context that Adalian’s counsel raised the
choiceof-law question.

Accordingly, Adalian filed the present Motion for Judgment on the
Pleadings on August 17, 2017. ECF No4.19ou filed an Opposition on
September 1, 2017, ECF No. 199, and Adalian filed a Reply on September 11,
2017. ECF No. 203. The matter wagyinally set for hearing on December 18,
2017, ECF No. 20'hut the hearingvas vacated alou’s counsel’s requeECF

No. 212 ,andthe Motion washeard orFebruary 12, 2018ECF No. 235.

®> And in fact,all counsel agreed on the record at the August 1, 2017 status conference
that the court should resolve whether California law applies before procdediray in this
action. SeeTr. Aug. 1, 2017 Status Conf. at 3 (court summarizing, without objection, tleat “w
all agreed that it would be appropriate to have that motion filed regarding choiee of la
we’re all in agreement that that should be resolved JjrBICF No. 248.



. STANDARD OF REVIEW

Although he issue may be raised at other stages, a party may properly

raise achoiceof-law questiorby a motion for judgment on the pleadingee,

e.g, Sutter Home Winery, Ing. Vintage Selections, Li®71 F.2d 401, 4068

(9th Cir. 1992) (addressirghoiceof-law questiondroughtby a motion for
judgment on the pleadingf. Hamby v. Ohio Nat'l Life Assur. Cor®012 WL
2568149, at *2 (D. Haw. June 29, 2012) (‘pQitsneed not wait for discovery
before conducting choice of law analyses where the pleadings, construed in the
plaintiff’s favor, contain all necessary faGt¢citations omitted) (deciding choiee
of-law issue on motion to dismiss).

A party may make a motion for judgment on the pleadings at any time
after the pleadings are closed, but within such time as to not delay the triaR. Fed.
Civ. P. 12(c). Because the issue presented by a Rule 12(c) motion is suddtan
the same as that posed in a 12(b)(6) motiewhether the factual allegations of
the complaint, together with all reasonable inferences, state a plausible claim for
relief —the same standard applies to badBeeCafasso v. Gen. Dynamics C4 Sys.
637 F.3d 1047, 1054 & 1054 n.4 (9th Cir. 201sBe also Dworkin v. Hustler

Magazine InG.867 F.2d 1188, 1192 (9th Cir. 1989) (holding that Rule 12(c) and

10



Rule 12(b)(6) motions differ in time of filing but are otherwise “functionally
iIdentical,” and applying the same standard of review).

“A claim has facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendant is
liable for the misconduct allegedAshcroftv. Igbal 556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|y650 U.S. 544, 556 (2007)Whenconsidering
a Rule 12(c) motion, the court “must accept all factual allegations in the complaint
as true and construe them in the light most favorabilee noAmoving party.”
Fleming v. Pickard581 F.3d 922, 925 (9th Cir. 2009).

A motion for judgment on the pleadings is properly granted when
there are no disputed issues of material fact, and the moving party is entitled to
judgment as a matter of lawbee Ventress v. Japan Airlin€é®3 F.3d 676, 681
(9th Cir. 2010) (citations omitted). Judgment on the pleadings is not appropriate if
the court considers matters outside of the pleadings; in such cases, the motion must
be converted to a Rule 56 motion for summary judgment, and thmoving
party must be granted an opportunity to respddeleHal Roach Studios, Inc. v.
Richard Feiner & Cq.896 F.2d 1542, 1550 (9th Cir. 1989). The court may,
however, “consider certain matdsa— documents attached to the complaint,

documents incorporated by reference in the complaint, or matters of judicial notice

11



— without converting the motion . . . into a motion for summary judgment.”
United States v. Ritchi@42 F.3d 903, 908 (9th C003).

V. DISCUSSION

Adalian contends that Californiaw applies to Jou’s spoliation claim,
which necessarilyarises out of the SCV Limited Partnershipits affairs’® And
if California law applies, Adaliaargueghat the claim fails as a matter of law
underCedarsSinai Medical Center v. Superior Cou#éts4 P.2d 51{Cal. 1998)
which heldthat“there is no tort remedy for the intentional spoliation of evidence
by a party to the cause of action to which the spoliated evidence is relevant, in
cases in which . .the spoliation victim knows or should have known of the
alleged spoliation before the trial or otlaecision on the merits of the underlying

action” Id. at 5217

® |f the alleged spoliation does not arise out the partnership or its adfairsyas instead
“with regard to the Notes” between Jou and Adalian, then the claim fails on resgugticands,
Jou I, 2016 WL 4582042, at *2.

’ “The fact that two or more states are involved does not itself indicate thaigtzer
conflict of lawproblem. A problem only arises if differences in state law are material, that is, if
they make a difference in this litigatibonMazza v. Am. Honda Motor C&66 F.3d 581, 590
(9th Cir. 2012)citation omitted).In other words“[a]ny differences in [the statédaws must
have a significant effect on the outcome of the trial in order to present an actliat cotérms
of choice of law.” In re Complaint of Bankers Tr. C&52 F.2d 874, 882 (3d Cir. 1984) (cited
with approval inMazzg. Here, the differences (or potential differences) between Hawaii and
California law are materialThey certainly could “have a significant effect on the outcome” of
the litigation. Id. If Hawaii law applies, the court would strongly consider certifying atoqres
or questions to the Hawaii Supreme Courtrd if Hawaii recognizesspoliationcause of

(continued . . .)

12



The court first analyzes the choioklaw question, and thgimaving
concluded that California law appliesjdresses wheth@edarsSinaibarsJou’s
claim.

A.  Choice of Law
1. Relevant Principles

“In a diversity caséfederal courts apply the substantive law of the
forum in which the court is located, including the fotarohoice of law rules.
Downing v. Abercrobie & Fitch, 265 F.3d 994, 1005 (9th Cir. 2001) (¢jng Ins.
Co. of NAm. v. FedExpress Corp 189 F.3d 914, 921 (9th Cit999); Klaxon
Co. v. Stentor Elec. Mfg. C&13 U.S. 487, 4961941) In turn,“[u] nder Hawalii
law, courts look to the state with the most significant relationship to the parties
and subject mattem a choiceof-law analysis. Standard Register Co. v. Keala
2015 WL 3604265, at *6 (D. Hawure 8, 2015)quotingMikelson v. United
Servs. Auto. Asgs, 107 Haw 192, 198, 111 P.3d 601, 607 (200quare brackets
omitted). Mickelsors “flexible approach places ‘primary emphasis on deciding
which state would hae the strongest intest in seeingts laws applied to the

particular case.””Mikelson 107 Haw. atl98 111 P.3d at®/ (quotingLewis V.

(. . . continued)
action then the action would continue byt if California law bars Jou’s claim, théme action
ends.

13



Lewis 69 Haw. 497, 499, 748 P.2d 1362, 1365 (1988)). h§Tihterests of the

states and applicable public policy reasons should determine whetkiai tav

or another state law should apply Id. (citing Peters v. Peter$3 Haw 653667

68, 634 P.2d 586, 595 (1981))And Hawaii courts are ‘guided by’ the

Restatement (Second) of Conflict of Laws § 187 (1971), in determining which law
to apply where a contract contains an explicit choickaw clause.” Standard
Register 2015 WL 3604265, at *@iting Ingalls v. Gowt Emps. Ins. Co903 F.

Supp. 2d 1049, 1055 (D. Haw. 2012)).

8 The Restatement (Second) Conflict of Laws § 187(2) provides:

The law of the state chosen by the parties to govern their
contractual rights and duties will be applied, even if the particular
issue is one which the parties could not have resolved by an
explicit provision in their agreement directed to tisatie, unless
either

(a) the chosen state has no substantial relationship to the
parties or the transaction and there is no other reasonable basis for
the partieschoice, or

(b) application of the law of the chosen state would be
contrary to a fundamesttpolicy of a state which has a materially
greater interest than the chosen state in the determination of the
particular issue and which, under the ruleRé$tatement (Second)
Conflict of Laws] § 188, would be the state of the applicable law in
the absence of an effective choice of law by the parties.

Although 8 187(2)(b) in turn refers to 8§ 188 (listing factors to consider where a contradescl
no governing law provision), “the Hawaii Supreme Court has expressly rejected § 188 in
determining whatdw applies in the absence of a governing law provisiémgalls, 903 F.

Supp. 2d at 1056&eeDel Monte Fresh Produce (Hawaii), Inc. v. Fireman’s Fund Ins, Cb7
Haw. 357, 364, 183 P.3d 734, 741 (2007) (rejecting reliance on § 1R8)het, the Hawa
Supreme Court has adopted a more flexible approach of determining which statenhastthe
significant relationship to the disputelngalls, 903 F. Supp. 2d at 10%&ferring toMikelson).

14



Here, axitedearlier, the SCV Limited Partnershdpcumenincludes

asection providing:“Governing Law The provisions of this Agreement shall be

construed and enforced in accordance with the law of the State of California.”
SAC at Ex. A.50ECF No0.68-2. Contrary to Adalian’s argument that this cheice
of-law clauses dispositive, thelauses significancas tempered because the cause
of action at issue here- intentional spoliation of evidenee- is a tort and
“[c]laims arising in tort are not ordinarily controlled by a contractual choice of law
provision.” SutterHomeWinery, In¢ 971 F.2dat407 (citation omitted). “Rather,
they are decided according to the law of the forum stdtke.”

Butthis does not necessarily mean that Hawaii tort law applies.
Rather, it means the court applies Hawajemerakchoiceof-law test to determine
which tort law applies— without thestrongpresumption that arises froan
contractual choicéor contractbased claimg See, e.gHawaii Island Air, Inc. v.
Merlot Aero Ltd, 2015 WL 675512, at *19 (D. Haw. J&1, 2015) (“This district

has recognized that a choicklaw provision governs the interpretation of a

® In particular, for tort claims, Hawaii’s choia#-law aralysis has evolved into the
currentMikelsontest. CompareSosa v. Alvarez-Machgaib42 U.S. 692, 704-05 (2004)
(discussingan older dominant principle in choice-déw analysis for tort cases” ofex loci
delicti: courts generally applied the lawtbe place where the injury occurred(&)tations
omitted),with Peters 63 Haw. at 664, 634 P.2d at 593 (“[$\§ee no basis for the acceptance of
lex loci delictias a controlling rule at this point in the growth of American Conflicts lawThe
prefared analysis, in our opinion, would be an assessment of the interests and policy factors
involved with a purpose of arriving at a desirable result in each sitdation.

15



contract and rights arising therefrom, but not necessarily the related, non
contractual claims.”) (citinég’rop. Rights Law Group, P.C. v. Lyn@014 WL
2452803, at *13 (DHaw. May 30, 2014) That isfor non-contractual claims,
“Hawaii' s choice of law rules require #eexible approach [that] places primary
emphasis on deciding which state would have the strongest interest in seeing its
laws appliedo the particular casé. Lynch 2014 WL 2452803, at *1@juoting
Del Monte Fresh Produgd 17 Haw. at 364, 183 P.3d at 741).

Ultimately, then, the tesh this caseeturns toMikelson— which
state has “the most significant relationship to the paatielssubject matter.”
Mikelson 107 Haw. at 198, 111 P.3d at 6(Fee, e.gHHamby 2012 WL 2568149,
at *3 (applyingMikelsonto suit alleging breach of contract, bad faith, and statutory
violations) “In making this determination, coufteok tofactors such as
(1) where relevant events occurred, (2) the residence of the parties, and (3) whether
any of the parties had any particular ties to one jurisdiction or the bth¢amby
2012 WL 2568149, at *ByuotingKukui Gardens Corp. v. Holco Capris, 2010
WL 145284, at *5 (DHaw. Jan.12,2010); see alsdMatsuda v. Wadal01 F.
Supp. 2d 1315, 1320 (D. Haw. 1999) (considering same factors in determining the

state with the most significant relationshif}. James v. JP Morgan Chase Bank

16



Corp., 2017 WL 4392040, at *5 (D. Haw. Sept. 29, 2017) (applywigelsonto
tort, contract, and statutory claims)

2. Application of Principles

Applying Mikelson the court concludes that California law applies to

Jou’s alleged spoliation claim. Here, tilkegedspoliation necessarily occurred in
relation to the SCV Limited Partnership, which wassis)a California limited
partnershigcreatedunder the California Revised Limited Partnership Act. SAC at
Ex. A.16, ECF No. 6&. Its principal place of busess was in California, with an
address in Canyon Country, California. at A.56. Its general partnership was a
California General Partnership, which was made up of “Iron Piepeat
California Limited Partnership, and SCV Development, a Califdrimated
Partnership, as general partnerkd’ at A.58. Several of its limited partners were
listed with California addresse#d. at A.5658. The purpose of the SCV Limited
Partnership was to “acquire, develop, sell and/or hold as investment” property
located in Los Angeles Countyd. at A.17; A.61. Under theSCV partnership
agreement, the books and records of the limited partnershiypich allegedly
were spoliated— were supposed to “at all tirmbe maintained at an office located
in the State o€California.” 1d. at A.46. And it remaingrelevant(although not as

dispositive as Adalian contendbpt theSCV partnership agreement specifically

17



chose California law to goveits construction and enforcemerid. at A.5Q
particularly wherehe spoliation claim arises from duties defined in 8@V
partnershippgreementFurther,the uncontested evidence to date indicates that
(1) the partnership’s bank accounts were located in California, Def.’s Ex. 5, ECF
No. 1947; and(2) Adalian stored at least some partnership documehish
wereapparently only recently discovered a storage locker in Californi&aCF

No. 128-1 at 7; B4-1 at 18'° There is no indication that amylegedspoliation
occurred in Hawaii.

These factors all indicate that California has the strongest inteigst in
suit alleging spoliation of records regarding a California limited partnership
governed by California law. This conclusiorespeciallytrue where, as here, the
alleged spoliatiof records wasecessarilyestricted to the partnership

documents or its affairsThe SAC alleges that the spoliation disrupted or

19" Although the SAC alleges that Jou is a citizen of Hawaii, and that Adalian is a citizen
of PennsylvaniaSAC 11, Adalian argues thdioth parties have ties to California Adalian is
listed in the partnership agreement as having a California address, apmpaocently has an
office in California. ECF No. 203 at 7.

Further,althoughthe SAC alleges that spoliation occurredPemnsylvaniaSAC at 9
1 11, this allegation does not support applicatioRlaivaii law. And, to the extent the location
of that alleged spoliation onsideredPennsylvania law (like Californiajso appear® reject
an independent tort of spoliation of eviden&=ePyeritz v. Commonwealtl32 A.3d 687, 695
(Pa. 2011) (declining to recognize a cause of action for negligent spoliation of &yjdenc
Mclntosh v. Crist2015 WL 418982, at *13 (W.D. Pa. Feb. 2, 2015) (“Courts in Pennsylvania
have refused to recognize the tort of destruction of evidence as a cognizabl§ ¢{tating
cases).

18



preventedloufrom bringingand provinga suit related to the SCMmited
Partnership— the suit that was specificalgortemplated andeservedi.e., not
settled)in the July 2010 Settlement Agreementa suit that wasethered
exclusively tathe SCV Limited Patnership obligationsSpecifically, he SAC
alleges that, because of the spoliation, Jou would not have beda phige
Adalian’s misappropriation of the $282,000u invested in the partnership
(referred to in the July 2010 Settlement Agreemant other violations of
partnership duties- claims surely arising out of the California partnership’s
affairs. In short,the clause is relevant because Jou coulgrave damages from
thealleged spoliation of SCV document#thout provinga violation of the
underlyingSCV partnershipagreement{which is governed by California Igw

The court thus rejects Jou’s efforts to distamoeselffrom the
choiceof-law clause in the SCYimited Partnership documentin so doing, he
attempts to rely oa Hawaii choiceof-law clause in the July 2010 Settlement
Agreement— but this clause does not help becaagelying t would mean the
claim was‘with regard to theéNotes” between Jou and Adalian, and tivasild be
barred by res judicata under the September 1, 2016 Order.

Similarly, the court is not convinced by Jou’s argument that Adalian

should be judicially estopped from arguithgit California law applies because

19



Adalianpreviously arguedbr (and the court applied) substantive Hawaii law in
this case and idou |, and Hawaii res judicata principlestime September 1, 2016
Order™ It is a wellsettled principle otonflict-of-law analysis that different
jurisdiction’s laws anapply to different issues in the same caSeeg.g, Allstate
Ins. Co. v. Hague449 U.S. 302307 (1981)(recognizing a principleléng

accepted by this Court, that a set of facts giving rise to a lawsuit, or a particular
iIssue within a lawsuit, may justify, in constitutional terms, application of theflaw o
more than one jurisdictigh(citations omitted) Berg Chilling Sys., Inc. v. Hull
Corp., 435 F.3d 455, 462 (3d Cir. 200@8Becausechoice of law analysis is issue
specific, different states’ laws may apply to different issues in a single case, a
principle known as ‘depecage).’(citation omitted) DeRoburt v. Gannett Ca33
F.R.D. 574, 580.29(D. Haw. 1979)*“Traditional choice of law rules have also

been used to apply different rules of law to different issues arising in the same

1 The September 1, 2016 Order looked first to federal law to determine the scope of the
preclusive effect ofou lIon claims brought idou 1. See2016 WL 4582042, at *12. “The
Supreme Court has held that ‘federal common law governs the ptartusive effect of a
dismissal by a federal court sitting in diversityTaco Bell Corp. v. TBWA Chiat/Day 1n&52
F.2d 1137, 1144 (9th Cir. 2009) (quotisgmtek Int’l Inc. v. Lockheed Martin Corp31 U.S.

497, 508 (2001)). But, in turn, “[flederal common law requires application of ‘the law that
would be applied by state courts in the State in which the federasitiveourt sits.”” Id.
(quotingSemtek531 U.S. at 508). And so, because this court sits in Hawaii, the September 1,
2016 order applied Hawaii preclusion principles to analyze the preclusive effecfofigment

in Jou |, which also largely applied bstantive Hawaii law in enforcing the July 2010 Settlement
Agreement that chose “the laws of the State of Hawdoii', 2015 WL 7451160, at *1See

Jou Il, 2016 WL 4582042, at *12.
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cas€’). The courtpreviouslyapplied substantive Hawdaw to claims “with
regard to the Notes” and to settlement fraud, given the Hawaii ebblegv
provision in the July 2010 Settlement Agreement; and it applied Hawatolaw
analyzethe preclusive effect afou las directedy federal law It is not
inconsistent to apply California law to a different question, one that Sawisteof
the SCV Limited Partnership or its affairs.”

In short, thecourtapples California substantive law to Jou’s
intentional spoliation of evidence claim.
B. California Law Bars Jou’s Claim for Intentional Spoliation of Evidence

CedarsSinairejected a claim for intentional spoliation of evidence
(althoughcondemninghe practice)for a number of policy reasonscluding
(1) preserving the finality of adjudicatier dlowing thetort “could spawn an
endless cycle of litigationRoach v. Leg369 F. Supp. 2d 1194, 1201 (C.D. Cal.
2005)(discussingCedarsSinal) — and (2)“the uncertainty of the fact of harm in
spoliation cases.'CedarsSinai 954 P.2d at 518.

[PJursuinga spoliation tort remedy in a proceeding

separate from the underlying action would result in

duplicative proceedings without avoiding the potential
for inconsistent remedies. The spoliation action would

12 Again, as explained earliehe courtallowed Defendant to raishis choice-oflaw
issue at this stage because it is necessary to determine whether the spoliati@m iques
“determinative of the causender HRAP 13(a).
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require a ‘retrial within a trialfor all of theevidence in

the underlying action would have to be presented again

so that the spoliation jury could determine what effect the

gpoliated evidence would have had in light of all the

other evidence.

Id. at 520 (citations omitted). Similarly, “if . . . a poliation tort cause of action
were tried jointly with the claims in the underlying action, a significant potential
for jury confusion and inconsistency would ariséd’

CedarsSinairecognizedhat “intentional destruction of evidence is a
grave affront to the cause of justice and deserves our unqualified condemnation,”
id. at 512, but reasonedat“it is preferable to rely oaxistingnontortremedies
rather that creating a tort remetyd. In particular, the California Supreme Court
pointed to evidentiary and related discovery sanctions such as monetary or
contempt sanctions, preclusion of evidence (or ordering that facts be taken as
established), terminating sanctions, or granting a default judgment against an
offending party in the underlying suit, whiele all possibleemedies Id. at 517

18. It also emphasized possible disciplinary sanctions against coams$¢he

existence of criminal penalties for spoliatidd. at 518.

3 This “trial within a trial” logic exemplifies why California law applieAs explained
earlia, in order for Jou to prove damages for spoliation related to the SCV Limited Partnership,
he would have to invoke the SQVmited Partnerships duties and thusiterpretan agreement
that chose California laor its construction and enforcement.
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The California Supreme Court extend€ddars-Sinaifrom the first
party context (involving spoliation by a party to litigation) to a thpedty context
(involving spoliation by a noparty) inTemple Community Hospital v. Superior
Court, 976 P.2d 223CGal. 1999), relyingon similar logic As in CedarsSinai,
Templerecognizdthat perjury by a witness is not actionable in tanreasoned
that “[t]hird party spoliation of evidence is analogous to perjury by a witness, and
the same endless spiral of lawsuits over litigatelated misconduct could ensue
were we to recognize a tort cause of action for third party spoliatidndt 229
30. And it agan invoked existing nontort remedies as alternatives to establishing
an independent cause of action, including evidentiary and “monetary and contempt
sanctions against persons who flout the discovery process by suppressing or
destroying evidencé Id. at 232. “[T]he victim of third party spoliation may
deflect the impact of the spoliation on his or her case by demonstrating why the
spoliated evidence is missing,” or possibly “estalfiig}} a connection between
the spoliator and a party to the litigatiarffecient to invoke the sanctions
applicable to spoliation by a partyld. (citations omitted).

Jou acknowledges thtitese casa®jected the establishmentaf
spoliationtort, but emphasizes that the California Supreme Court expressly limited

its hdding to situations “when the spoliation is or reasonably should have been

23



discovered before the conclusion of the underlying litigatiddedarsSinai 954
P.2d at 512.t specifically noted that it did “not decide . . . whether a tort cause of
action br spoliation should be recognized . . . in cases of first party spoliation in
which the spoliation victim neither knows nor should have known of the spoliation
until after a decision on the merits of the underlying actidd.’at521 n.4. Jou
thusargues that he fits within thpbssibleexception because he allegedly did not
know about the spoliation unflugust or September @11 (which was after the
July 2010 Settlement AgreementJou |), claiming he would not have entered into
thatagreemenhadhe knownthatAdalian intended to spoliate records to interfere
with the potential suit regarding the SCV Limited Partnergiap was reserved in
that agreement.

Jou relieon athin reed— no court has actually recognizad
spoliationtort underthe undecided exceptionentioned inCedarsSinai But
other courts have rejected fheeRoach 369 F. Supp. 2d at 124203
(recognizng the unanswered question, but predicting that the California Supreme
Court would likewise reject the tort even where the victim did not know, nor
shouldnot haveknown, of the spoliation until after a decision on the merigy)
Kearney v. Foley & Lander, LLP, 590 F.3d 638, 650 (9th Cir. 2009) (“To the

extent the tort continues to exist in California to address spoliation a party did not
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or could not have known about prior to the end of litigation . . . other remedies may
be availabl€’).

But more inportant,Jou doen’t evenfit within the possibleexception
for lack of knowledge “before the conclusion of the underlying litigatiQedars
Sinai 954 P.2d at 512. The “underlying litigation” for these purposestithe
July 2010 Settlement Agreement Jou litself — instead it is thépotential
lawsuit” related to the SCV Limited Partnership involving misappropriation of
$282,000 and other breaches that Jou alleges he was unable to prove due to
spoliation. SAC {110, 1718. And inanyevent, f the July 2010 Settlement
Agreement is the operativVanderlyinglitigation,” then the claim is barred by res
judicata because Jou pursued his remediessfitiement fraud idou | SeeJou Il
2016 WL 4582042, at *18.

Further it is undisputed thatoli never actually broughhat
underlying“potentiallawsuit’ against Adalian for misappropriatiaf funds or
other breaches related to the SCV Limited Partnership. At most, he brought the
current litigation in 2015 (which is now limited to the spoliation claim). Either
way, he necessarily knew of the alleged spoliatior2011)well beforethe
“conclusion” ofanyunderlying litigation. SeeMegargee ex rel. Lopez v. Wittman

2006 WL 2988945, at *15 (E.D. Cal. Oct. 17, 20(@)jecting a spoliation claim
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under thegpossibleCedas-Sinaiexceptiongexplainingthat “[ijn this case, there is
no underlying action that concluded before Plaintiffs knew about the spoliation .
this action is the only action impacted by the spoliation, and this action has not yet
concluded.). Andwhereno SCV suit was brought, there could have been no
conclusion.Megargeefurtherreasonedhat ‘{tjhe Ninth Circuit has confirmed
that a decision on the merits of an underlying litigation must hemerced for a
party to have a spoliation cause of acti@vidence destroyed prior to any
litigation does not fall within this excephid Id. (emphasis addedgiting
Saridakis v. United Airlinesl66 F.3d 1272 (9th Cir. 1999))

Jounever did file the SC\uit against Adaliarthat he claims he
could not prove It is entirelyspecuhtive whether he would have failed to prove
that suit; perhaps if he had filéd he could have proven itndeed this posture
exemplifies thdogic of CedarsSinai and thefactors ofduplicative litigation,
speculation, and difficulty of proving damages caused by spolitainedthe
California Supreme Coutb reject the tort.

It is no answer that a court could not hawposed discovery
sanctiors whereno suit was pendinguch as before the potential SCV suit would
have been filedIf suchasuit had been fileed— evenwhereJouhadknowledge

that Adalian had already spoliated documents that would have made Bowing
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asuit difficult — it is well-established that a courtidd havethenimposed
appropriate spoliatiosanctiors for pre-litigation spoliation

As this court analyzed iburham v. @unty of Maui, 2010 WL
3528991(D. Haw.Sept. 10, 2010)“[i] n general, a party has a duty togaee
evidence when it knows or reasonably should know the evidence is potentially
relevant to litigatiorand when the destruction of that evidence prejudices the
opposing party.”ld. at *4 (citations omitted). And “[tlhe duty to preserve material
eviderce arises not only during litigatidout alsoextends to that period before the
litigation when a party reasonably should know that the evidence may be relevant
to anticipatedlitigation.” Id. (emphasis added, citation and quotation marks
omitted) (citingnumerous cases)n such a situation, under its inherent poveer,
court“has available to it a number of sanctions and mag{dude evidence,
(2) admit evidence of the circumstances of the spoliationngdjuct the jury that
Is may infer that the spoiled evidence would have been unfavorable to the
responsible party, or even (dismiss claims.”ld. at *5 (citation omitted).See
also, e.g.Clark v. United State011 WL 66181, at *1 (D. Haw. Jan. 7, 2011)
(discussingpower to issusanctions foprelitigation spoliation);Maui Elec. Co.

v. Chromalloy Gas Turbine, LLQ015 WL 12747945, at *3 (D. Hawlay 29,
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2015)(same) Dillon v. Nissan Motor C9.986 F.2d 263, 267 (8th Cir. 1993)
(same)

These types ddvailableremedies for prditigation goliation
demonstrate @t CedarsSinaiapplies equally to the current situatienwhere Jou
had knowledge athe spoliation but did not pursue thiederlyingsuit that he now
claims was affected by the spoliatioBeg e.g, FederatedMut. Ins. Co. v.

Litchfield Precision Components, Ind56 N.W.2d 434, 4338 (Minn. 1990)
(refusing to adopt a spoliation tort as speculative, where a spoliation action was
brought in lieuof the actual underlying action, reasoning that “[w]hile [plaintiff]
asserts itsurogation claim was completely nullified when the fire evidence was
discarded, [plaintiff]l may well have recoedron this claim using this burden of
proof shift, the remaining evidence and the adverse inference arising from the
destruction”). That is,Jou necessarily had knowledge of the alleged spoliation
beforea final decision on the “underlying action,” radter asis requiredo fit

within the possible exception DedarsSinal

I

I

I

I
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In short the potentialCedarsSinaiexception even if recognized,
does not apply. It follows th&alifornia law bars Jou’s remainimtgim for
intentional spoliation of evidengca claim that does not exist in California l&w

V. CONCLUSION

For the foregoing reasons, the court GRANNt&lian’s Motion for
Judgment on the PleadindsCF No. 194 The Second Amended Complaint fails
to state a claim, and is DISMISSED. Because further amendment would be futile,
the dismissal is with prejudice. The Clerk of Court shall enter Judgment in favor
of Adalian. Any pending Motions are moot.

IT IS SO ORDERED.

DATED: Honolulu, HawaiiApril 25, 2018.

/s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge

Jouv. Adalian, Civ. No. 15-00159MSKJM, Order Granting Defendant’s Motion For Judgment
On The Readings ECFNo. 194, ad Dismissing Action

14 Even if aclaimunder the exceptiowere recognized, it might well be barred by a
corresponding twgear limitation periodhat applied to spoliation claims befd@@edars-Sinai
SeeAugust v. United Serv. Auto. Asslit Cal. Rptr. 2d 400, 403 (Cal. App. 1993) (concluding
that a tweyear limitations period applies to a cause of action for spoliation of evideBae).
because the claim otherwise fails, the court need not reach whether the claimbartieade or
whether tolling might apply due to Adalian’s intervening bankruptcy petitions.
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