Makekau, et al. v. State of Hawaii Doc. 174

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

KEALII MAKEKAU, et al, Civ. No. 15-00322JMS-RLP

Plaintiffs, ORDER OVERRULING
OBJECTIONSAND ADOPTING

VS. FINDINGS AND
RECOMMENDATION TODENY
THE STATE OF HAWAII, et al. PLAINTIFFS’ AMENDED

MOTION FOR ATTORNEYS’ FEES
Defendants. AND RELATED NON-TAXABLE
EXPENSES

ORDER OVERRULING OBJECTIONS AND ADOPTING FINDINGS
AND RECOMMENDATION TO DENY PLAINTIFES’ AMENDED
MOTION FOR ATTORNEYS’ FEES AND RELATED NON -TAXABLE
EXPENSES

l. INTRODUCTION

Plaintiffs' Kealii Makekau, Joseph Kent, Yoshimasa Sean Mitsui,
Pedra Kanae Gapero, and Melissa Leinaala Moniz (“Plaintiffs”) objedzr 28
U.S.C. 8636(b)(1)to Magistrate Judge Richard Puglisfebruary 24, 2017

Findings and Recommendation to Deny Plaintiffs’ Amended Motion for

! On March 15, 2017, Magistrate &edPuglisi granted PlaintifféMotion to Drop
Plaintiff Kelii Akina Pursuant to Fed. R. Civ. P. 2@jvenAkina’s intervening election as a
Trustee of the Office dflawaiian Affairs where such Trustees are Defendants in their official
capacitiesn this action ECF No. 169. Accordingly, the caption no longeflects Akinaas the
lead Plaintiff.
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Attorneys’ Fees and Related Ndaxable Expenses Under L.R. Civ. 54(8ie
“February 24, 2017 Findings and RecommendatioEJ.F No. /0.

After due consideration, and being intimately familiar with the
extensve proceedings in this case, the court OVERRUPENtiffs’ Objections
and ADOPTS the February 24, 2017 Findings and Recommendaitien.
AmendedMotion for Attorneys’ Fees and Nehaxable Expense&CF No. 152is
DENIED.

II. BACKGROUND

Thecourt need not reiterate this caskil historyand background
whichis detailed in several published decisioB&eAkina v. Hawaij 141 F.
Supp. 3d 1106 (D. Haw. 2015) (denying motion for preliminary injunctidkina
v. Hawaii 136 S. Ct. 581 (2@) (grantingstay pending final disposition of the
appeakhenpendingbefore the Ninth Circujiti(mem.) Akina v. Hawaij 835 F.3d
1003 (9th Cir. 2016) (affirming in part and dismissing appeal as moot i part
And the February 24, 2017 Findings and Recommendation further describes the
procedural history, which this court adopts modifiedas follows

This action arises from Native Hawaiian sgtfvernance effortsAs
partof those efforts, Defendant N@upuni wasplanninganelection of delegates
to a proposed constitutional conventiordiecuss, and possibly organize, a Native

Hawaiian governingntity. The voters irthis election were based on a “Roll” of
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“qualified Native Hawaiiansasset forth in Act 195, 2011 HawessLaw, as
amended.Progective registrants to thHeoll were asked to make three declarations
related to Nativédawaiian sovereignty, their connection to the Native Hawaiian
community, and their Native Hawaiian ancestijne delegatelection was
scheduled for November 1 throubllovember 30, 2015The elected delegates
would then attend a constitutiora@nvention to discuss forming a government and
possibly todrafta constitution.Any proposed constitution would then be subject
to a ratification vote by qualified Native Hawams listed orthe Roll.

Plaintiffs filed this suit on August 13, 2015, allegihgt the
restrictions on registering for the Radind the election processolated theUnited
States Constitution and the Voting Rights Act of 1968eECF No. 1.Plaintiffs
named as Defendartse State of Hawgithe Governor in his official capacity; the
Trustees and Chair of the Office of Hawaiian Affairs, in their official capacities;
the Commissioners, Chair, and Executive Director of the Native Hawaiian Roll
Commission, in their official capacitieNai Aupuni; andthe Akamai Foundation,
anon-profit organization that was a partydaaagreement thairovided funds for
Na'i Aupuni’s efforts. Plaintiffs sought to enjoin Defendants “from requiring
prospectiveapplicants for any voter roll to confirm DeclaratiOne, Declaration

Two, or Declaration Three, or to verify thaimcestry” and to enjoin “the use of the



Roll that has beedeveloped using these procedures, and the calling, holding, or
certifying of anyelection utilizing the Roll.”ld. at 32.

Approximately two weeks after filing the ComplaiRtaintiffs moved
for a preliminary injunction preventingefendants “from undertaking certain voter
registratiomactivities and from calling or holding racialgxclusiveelections for
Native Hawaiians.”"SeeECF No. 47 Mot. at 3 Thiscourt denied Plaintiff’s
motion for preliminary injunction o@ctober 23, 201&ollowed by a written
order on October 29, 201 5oncluding that Plaintiffs had not ntbeir burden of
demonstrating that excluding them from #ection was unconstitutional or would
otherwise violate federéaw. ECF Ncs. 103, 114. The primary basis for denying
relief was a lack of state actienthe subject election was not a public election.
Akinag 141 F. Supp. 3d at 1128. Nai Aupuni proceeded with thelection of
delegates by mailing ballots to certified Natilawaiianson November 1, 2015.
SeeECF No. 157 at 11Thedeadline to vote was November 30, 201d.

Plaintiffs appealed the court’s order denyangreliminary injunction
to the Ninth Circuitandfiled an “Urgent Motion for an Injunction While Appeal is
Pending’ ECF Na. 122 173-2. The Ninth Circuit deniethat motionon
November 192015. ECF No. 122 OnNovember 23, 2015 three days before
the Thanksgiving holiday Plaintiffs filed with the U.S. Supreme Couar

Emergency Application for Injunction Pending Appellate Review. ECF No2170
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After Defendants filed an Opposition on November 25, 2015, Supreme Court
Justice Anthony Kennedy issued arder orfNovember 27, 2018he day after
Thanksgiving)that enjoned the counting of ballots and certification of winners
“pending further order” of the courGee Akina v. HawaiR015 WL 7691943
(Nov. 27,2015). This wasthree days before voting in thelegate election was to
end On December 2, 2015, a fhdeistce majority of the Supreme Court issued an
order (the “December 2, 2015 order”) which read in full:

[The] [a]pplication for injunction pending appellate

review presented to Justiennedy andy him referred to the

Court fis] granted. Respondents amoined fromcounting

ballots cast in, and certifying winners of, the electiescribed

in the application, pending final disposition of eqgeal by the

United States Court of Appeals for the Ninth Circuit.

Justice Ginsburg, Justice Breyer, Justice Sotomayor, and

Justice Kagan would deny the application.

Akina, 136 S. Ctat581; see alsd&ECF No. 1716 (original order).

Two weeks after the Supreme Court’s orderj Napuni cancelled
the delegate electipmhich had been extended in the interifes Aking 835 F.3d
at1009. Instead of holdinghe delegate election, N&upuni offered all delegate
candidates “a seat as a delegate” to the convention “todbaut, discuss and
hopefully reach a consensus on a processhieve selyovernance.”ld.

Plaintiffs responded bfil ing a motion forcivil contempt in the Supreme Court

arguing thatNa'i Aupuni’s actions essentially declared all the candidates winners



and violated the Supreme Court’s injunction pending ap&e¢ECF No. 1575.
In paticular, Plaintiffasked the Supreme Court (1) to instruct Defendants “to
withdraw the December 15, 2015 certification of the delegates and cease and desist
in any effort to send delegates to the conventiB&GF No. 1736 at 2122;
(2) require Defendants “to judicially preclear any further steps they seek to take
with regard to selection of delegates or holding of the convention while the
Temporary Injunction remains in forced. at 22;and (3) “award to [Plaintiffs] the
attorney’s fees and costs incutiia bringing this Motion.” Id. at23. The
Supreme Court denied Plaintift®@ntemptmotion. ECF No. 1737, Akinav.
Hawaii, 136 S.Ct.922(2015) (mem.)

Theconvention took place in February 2016, resulting in a proposed
constitution for a Nativélawaiian governmentAking 835 F.3dat 1009. Nai
Aupuni decided not to fundratification vote and returned the remaining grant
fundsallocated for the ratificationld. In April 2016, Na Aupunidissolved as an
entity. 1d.; ECF No. 1738.

On August 29, 2016, the Ninth Circuit issugad Opiniondismissing
as moot Plaintiffs’ interlocutory appeal thiis court’s order denyg Plaintiffs’
motion for apreliminary injunction.Akina 835 F.3d at 1011ln determininghat

Plaintiffs’ appeal was moot, the Ninth Circuit focusedloa fact that the delegate



election had been cancelled, radification vote was scheduled, and'iNsupuni
haddissolved as a neprofit corporation.ld. On November 32016, ths court
granted Plaintiffs’ motion t@oluntarily dismiss this action without prejudj@nd
declined to award fees or costs as a condition of dismiE€zF No. 146.

Thereafter, on January 17, 2017, Plaintiffs filed the preSe@nded
Motion for Attorney Fees and Related Ndaxable Expense€£CF No. 152
Magistrate Judge Puglisi issued the February 24, 2017 Findings and
Recommendation, recommending that the Amended Motion be denied. ECF No.
165. On March 24, 2017 Plaintiffs filed objections to the February 24, 2017
Findings and Recommendation, ECF No. 170, and Defendants filed their
Responses on April 7, 2017. ECF Nos.-¥31

[ll. STANDARD OF REVIEW

When a party objects to a magistrate judge’s findings or
recommendations, the district court must review de novo those portions to which
the objections are made and “may accept, reject, or modify, in whole or in part, the
findings or recommendations made by the magistrate judge.” 28 U.S.C.
8636(b)(1);see alsdJnited States v. Radda#47 U.S. 667, 673 (198Q)nited
States v. Reyr@apia 328 F.3d 1114, 1121 (9th Cir. 2003) (en banc) (“[T]he
district judge must review the magistrate judge’s findings and recommendations de

novoif objection is madebut not oherwise.”).
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Under a de novo standard, this court reviews “the matter anew, the
same as if it had not been heard before, and as if no decision previously had been
rendered.”Freeman v. DirecTV, Inc457 F.3d 1001, 1004 (9th Cir. 2008)ited
States vSilverman 861 F.2d 571, 576 (9th Cir. 1988). The district court need not
hold a de novo hearing; however, it is the court’s obligation to arrive at its own
independent conclusion about those portions of the magistrate judge’s findings or
recommendatioto which a party objectsUnited States v. Remsigj/4 F.2d 614,

618 (9th Cir.1989).

V. DISCUSSION

Plaintiffs lost at almost every juncture of this actiorhis court
denied Plaintiffs Motion for Preliminary Injunctioron October 23, 2@, ECF No.
103 (oral ruling)andon October29, 2015, ECF No. 114 (written Ordeihe
Ninth Circuit denied Plaintiffs’ emergency motion seeking an injunction pending
appealon November 19, 2015. ECF No. 122. The Supreme Court denied
Plaintiffs’ motion for civilcontempton January 19, 2016ECF No. 1737. The
Ninth Circuitultimatelydismissed Plaintiffs’ appeal on August 29, 2016. ECF No.
136 Andthis court granted Plaintiffs’ Motion to Voluntarily Dismiss Complaint
pursuant to Federal Rule of Civil Procedure 41(ay(2November 30, 2016. ECF

No. 146.



Plaintiffs contend, however, that they are “prevailing parties” for
purposes of entitlement to attorngyeesunder42 U.S.C. 81988b) because they
obtainedthe December 2, 2015 order from the United States Supreme Canrt
ordergrantng preliminary reliefthatpreservedhe status qud ECF No. 123.As
set forth above, the Supreme Court enjoined Defendants “from counting ballots
cast in, and certifying winners of, the election describebdarapplication, pending
final disposition of the appeal by the United States Court of Appeals for the Ninth
Circuit.” Aking 136 S. Ctat581. Read in context, the order simpigited
irreparableharm that might come from a private election that was alleged to be
unconstitutionaluntil a finaldecision on the merits by the Ninth Circuit as to
Plaintiffs’ thenpending Ninth Circuit appedl.

But “virtually every circuit court to consider the question has
concluded that a preliminary injunction granting temporary relief that merely

maintains the status quo does not confer prevailing party statuheyenne

2 Section1988(b) provides in pertinent part that “[ijn any action or proceeding to enforce
a provision of [42 U.S.C. § 1983] . . . the court, in its discretion, may allow the prevailing party,
other than the United States, a reasonable attorney’s fee as part of thg costs

% Indeed, Plaintiffs made this very argument to the Supreme C®eeECF No. 173-3
at 11 (arguing that “Injunctive relief under the All Writs Asinecessary to prevent irreparable
harm to Applicants during the appellate process, and to preserve this Coudistjons
regarding the issues raised in this casd’)at 35 (“The Court may issue a writ to maintain the
status quo and take action ‘in aid of the appellate jurisdiction which might othémvise
defeated.”) (citation omitted).



Tribe v. Jackso433 F.3d 1083, 1086 (8th Cir. 2006itihg Thomas v. Nak Sci.
Found.,330 F.3d486, 493 (D.CCir. 2003);John T. Ex Rel. Paul T. v. Delaware
Cty.,318 F.3d 545, 5589 (3rd Cir.2003);Dubuc v. Green Oak Tw812 F.3d

736, 75354 (6th Cir.2002);Race v. Toledd®avila, 291 F.3d 857, 858 (1st Cir.
2002);andSmyth v. Riverd@82 F.3d 268, 2787 (4thCir. 2002). “Some initial
Injunctions, sometimes called stayt or status quo injunctions, turn more on the
grave risks of irreparable harm to one party or to the public interest than on the
legal virtues of the partiepositions. McQueary v. Conwagy14 F.3d 591, 600
(6th Cir. 2010) (citation omitted).

For examplel.aRouche v. KezeR0OF.3d 68 (2d Cir. 1994),
concludedhata party obtaining an injunction pending appeal was not a prevailing
party for purposes of £988(€) where there was no indication that such provisional
relief wasbased on the merits of the underlying clairts.at 75. LaRouche
reasoned in part that “a grant of provisional relief that merely preserves the status
guo does not constitute final relief on the meritg,’at 74,andreiteraedthat “the
procurement of a TRO in which the court does not address the merits of the case
but simply preserves the status quo to avoid irreparable harm to the plaintiff is not
by itself sufficient to give a plaintiff prevailing party statusd. (quoting
Christopher P. v. Marcy®915 F2d 794, 805 (2d Cir. 1990)Ninth Circuit

authority, alhough not directlyn point, is consistent with this principl&ee, e.q.
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LSO, Ltd. v. Strof205 F.3d 1146, 1161 (9th Cir. 200@hding that an
organization that obtainel TROwas a prevailing party because “[i]t is clear that
the TRO in this case did more than preseéineestatus qu®; Friedman v. State of
Ariz., 912 F.2d 328, 333 (9th Cir. 1990) (“Although [appellant] prevailed on the
injunction pending appeal, he is not the prevailing party on the merits[.]”)
superseded by statue on other grounds, as recognia#&drsoldier v. Woodford
418 F.3d 989, 997 (9th Cir. 2005)

Here, nothing on the face of the Supreme Court’s December 2, 2015
oneparagraph order indicates it was based, even in part, on the merits of the
underlying claims.SeeLaRouche20 F.3d at 75 (“Although the stay panel could
have granted the injunction pending appeal based on a determination as to the
merits, there is no indication that it did so.”). lLerouchereasoned‘[a]n
injunction pending appeal that is not clearly based on the merits merely heightens
the confusion.As a general matter, a court should not resolve the uncertainty in
favor of a finding that plaintiff prevailed.ld. (citations omitted).See also
Dearmore v. City of Garlandb19 F.3d 517, 524 (5t@ir. 2008) (requiring “an
unambiguousndication of probald success on the merit® qualify as a
prevailingparty).

Further, the timing- where the emergency motion was being

considered over the Thanksgiving holidayly three days before voting wisend
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-- Is also a factoindicating that the stay was not sufficiently “on the merifElie
circumstances suggest, instead, thaShpereme Gurt was acting to prevent
irreparable harm based on an allegedly unconstitutional eleciitmugh this
court certainly believes that the Supreme Court thoroughly reviewed the filing
submitted on the emergency motion, the December 2, 2015 order simply does not
indicate it was based @nyassessment of the merittideed the ordeieft the
merits tothe Ninth Circuit in its theipending appealSeeDupuyv. Samuels423
F.3d 714,722 (7th Cir. 2005) (concluding that a fee award was premature where
further proceedings on the merits were clearly contemplated).

In contrast, Plaintiffs’ contempt motiahd seekrelief on the merits-
(1) a “withdrawal” of Nai Aupuni’s December 15, 2015 certification of delegates
anda halt to ‘any effort to send delegates to the conventi(®),”preclearance” of
“any further steps . .with regard to selection of delegates or holding of the
convention’ and(3) an awardf attorney’s fees and costs incurred in bringisg
contempt motion ECF No. 1736 at 2223. And when squarely presented with the
merits of Defendants’ ongoiragtivities the SupremeCourt summarily denied that
request.

In any eventevenassuming thahe Supreme Court’'s December 2,
2015orderdid more than merely maintain the status delajntiffs otherwise fail

to provethey areentitledto fees and costs under § 1988(Bk theFebruary 24,
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2017 Findings and Recommendation correctly analyzed, Plaintiffs fail to meet the
test set forth itHigher Taste, Inc. v. City of Tacomé&l7 F.3d 712 (9th Ci2013)
which analyzed a situation wherehintiff “wins a preliminary injunctiorbut
does not litigate the case to final judgmeid,’at 716, such as where a case is
rendered moot before final judgmendl. at 717. Higher Tastadescribes the test
as follows:
[T]wo recurrent questions arise when making prevaifiagy
determinations in this contexEirst, is the couts preliminary
injunction ruling sufficiently “on the merits” to satisfy
[Buckhannon Board and Care Home, Inc. v. West Virginia
Department of Healtnd Human Resourcgs32 U.S. 598
(2001)’s]“judicial imprimatur” requirement?And second, has
the plaintiff obtained relief sufficiently enduring to satisfy the
“material alteration of the partiekegal relationship”
requirement?
Id. at 7167
Applying Higher Tastethe court agrees with the February 24, 2017

Findings and Recommendation that the December 2, 2015 order was not

sufficiently on the merits to satisfy the “judicial imprimatur” requirement, and that

* Higher Tasteeiterated that[a] plaintiff ‘prevails for purposes of § 1988vhen actual
relief on the merits of his claim materially alters the legal relationship betweenrties pg
modifying the defendant’s behavior in a way that directly benihe plaintiff:” 717 F.3d at
715 (quotingrarrar v. Hobby,506 U.S. 103, 111-12 (1992)). In turn glief‘on the merits
occurs when the material alteration of the pariegal relationship is accompanied fpydicial
imprimaturon the change.”ld. (quotingBuckhannon532 U.S. at 605).
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even if it was, Plaintiffs did not obtain “relief sufficiently enduring” to satisfy the
“material alteration of the parties’ legal relationship” requirement.

Again, the December 2, 2015 order did not mention the merits, and
the timing of the ordestronglysuggests its purpose wasa@vent irreparable
harm, should a court subsequently find Defendants’ actions to be unconstitutional.
Although the December 2, 2015 order appears to have been based on the All Writs
Act -- leading to Plaintiffs’ argument that the Supreme Court rarely issues such
orders in this context andust have found the legal rights at issue to have been
“‘indisputably clear™- the order does not recite this standard, nor make mention of
any legal rights.And the Courtcanissue injunctions pending appeal underAlie
Writs Act that are not “on the meritsSeéWheaton Coll. v. Burwelll34 S. Ct.
2806, 2807 (2014(granting staywhile expresk/ withholdingviews on the
merits);Little Sisters of the Poor Home for the Aged v. SehelBé S. Ct. 1022
(2014)(same) Klay v. United Healthgroup, Inc376 F.3d 1092, 11001 (11th
Cir. 2004).

Further the relief obtained- preventing the counting of the ballots
cast and the certification of the winnerswas"ephemerdland not an “enduring”
change in the partiesélationship.SeeHigher Taste717 F.3d at 717Nothing
with the December 2, 2015 order compels the remaining Defendants (i.e., besides

the nowdissolved Na Aupuni, and Akamai Foundation) from using the Roll for
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self-determination efforts, or from conducting a different private election. And
nothing requires Defendants to make any modifications to the Roll, or to include
all Hawaii citizens in the process. Rather, the action has been dismissed without
prejudiceand presumably such actioosDefendantould be challenged in the
future. SeeCadkin v. Loosegb69 F.3d 1142, 1148 (9th Cir. 2009Bé&causea
dismissal without prejudice is not a decision on the maxitd plaintiff was free to
refile his complaintin federal court;dismissal without prejudice does not alter the
legal relationship of the parties [for purposes of the prevagarty inquiry]

because the defendant remains subject to the riskfilihge ™) (quotingOscar v.
Alaska Dep’t of Educ. &arly Dev, 541 F.3d 978, 981 (9th Cir. 2008)). In short,
there has been no enduring material alteration of the legal relationship between the
parties.

Finally, although Na Aupunivoluntarily cancelled the delegate
election, nothing obtained by Plaintiffs specifically prevented the subsequent
convention. At best, Plaintiffs’ suit and the December 2, 2015 order was a
“catalyst” for changdy Defendants, biguch a “catalysttheoryof prevailing
party status was abrogatedBackhannorior federal feeshifting statutes Sees23
U.S. at 610.

I

I
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V. CONCLUSION

Plaintiffs’ objections are OVERRULED. The court ADOPTS the
February 24, 2017 Findings and Recommendation to Deny Plaintiffs’ Amended
Motion for Attorneys’ Fees and Related Ntaxable Expenses Under L.R. Civ.
54.3. ECF No. 165. The Amended Motion, ECF No. 152, is DENIED.

IT IS SO ORDERED.

DATED: Honolulu, HawaiiJune 6, 2017.

/s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge

Akina, et al. v. State of Hawaii, et,aCiv. No. 15-00322 JMS-RLP, Ord@verruling
Objections, And Adopting Findings And Recommendation To Deny Plaintiffs’ AmendedmMoti
For Attorneys’ Fees And Related Ndmaxable Expenses
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