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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI'I

HONOLULU ACADEMY OF ARTS CIVIL NO. 15-00355 DKW-KSC
dba HONOLULUART MUSEUM, a

Hawaii non-profit corporation, ORDER GRANTING DEFENDANT
o GREENE’'S MOTION FOR
Plaintiff, SUMMARY JUDGMENT
VS.

JOEL ALEXANDER GREENE-et al,

Defendants.

ORDER GRANTING DEFE NDANT GREENE’S
MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

In 2004, the Honolulu Academy of Arts (“HAA”) contracted to pay art
collector Joel Greene an $80,000 annuity for life in exchange for five objects of
Southeast Asian art. Ten years lak®bdA, for the first time, demanded written
provenance relating to the five objeatsd suspended annuity payments until
Greene complied with thdemand. When Greeneddiot comply, HAA brought
this action, alleging claims for declarataelief, breach of warranties, and unjust
enrichment. Greene counterclaimedlfogach of contract, assumpsit, and

declaratory relief, and now moves fonsmary judgment on the claims brought by
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both sides. Dkt. No. 26Because the Court finds thelt applicable statutes of
limitations have run on HAA'’s claimspd because HAA is in breach of the
Annuity Agreement, the Court GRTS Greene’s Mtion for Summary
Judgment.

BACKGROUND

l. Factual Background

A. The 2004 Annuity Agreement

In April 2004, Greene proposedpoovide HAA withcertain Southeast
Asian antiquities in exchange for amnaiity. Dkt. No. 32-11, PIf. Exh. 10.
Stephen Little, then-Director of HAAresented Greene’s proposal to HAA's
Collections Committee at its May 20, 2004etieg. Dkt. No. 27-10, Def. Exh. H
at 5. According to the minutes of thaketing, Little discussed Greene’s proposal
with “Eric Watanabe, Chief Financial Officeand they agreed that it was essential
to obtain an independent appraisal @& tollection’s current value, which would
provide the base for the annuity; to doreeck to determine if any pieces were
illegally exported or listed as stolemadato have a conservator review the
condition of the pieces.1d.

At its August 5, 2004 meeting, the Collections Committee deemed

“accomplished” the essential due diligemesns it had set forth for the annuity



agreement that had been ideetifat the May 20, 2004 meetihgDkt. No. 27-11,
Def. Exh. | at 1. Asuch, the “motion to approve the annuity agreement was
passed.”ld. at 6.

On August 9, 2004, HAA and Greecempletely executed a document
entitled, “Honolulu Academy of Arts Chariike Gift Annuity Agreement for Joel
Alexander Greene” (“Annuity Agreementwhich was drafted by counsel for
HAA.? Dkt. No. 27-2, Def. Exh. A. ThAnnuity Agreement provided that HAA
would pay Greene an anibuof $80,000, in quarterly installments, for the
remainder of Greene’s lifdd. In exchange, thAnnuity Agreement
acknowledged that Greene s“avidence of his desire soipport the work of the
[HAA] and to make a charibde gift, has contributed to the Academy art works
valued in the amount of one million dhundred sixty-nine thousand eight
hundred forty-one [dollarg}p1,269,841.00), receipt @fhich is acknowledged, for
the Academy’s general purposesd. Although not expresglreferenced in the
Annuity Agreement, it is undisputed thaetreferenced “art works” are the five

pieces of Southeast Asian art that A had appraised prior to contracsee

As part of its due diligence, HAA consultecttArt Loss Register” ad received verification

that, to the best of its knowledge, the works hatdbeen “registered as stolen or missing” and
that no “Claimant reported these works [as a loss].” Dkt. No. 27-8, Def. Exh. F at HAA000170-
173. In addition, HAA obtained andependent appraisal of thatiquities in question from
Thomas Murray of Asiatica Ethnographai Dkt. No. 27-9, Def. Exh. G.

°Greene signed a “Waiver of Counsel & Reteacknowledging that HAA counsel prepared

the Annuity Agreement and confirming that Qreavaived his right to have the Annuity
Agreement reviewed by his own counsel. Db. 27-2, Def. Exh. A at 3; Greene Decl. { 3.
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Dkt. No. 27-3, Def. Exh. B. Thesaparagraph of the Annuity Agreement
provided: “Joel Alexander @ene and the Academy agrto execute and deliver
any and all other documents necessamatoy out the terms of this Annuity
Agreement and to conform the intent anapose of this Annuity agreement with
applicable laws.” Dkt. No27-2, Def. Exh. A at 2.

Greene shipped the five objects dftarHAA in July 2004. Greene Decl. |
5. Little acknowledgedyy letter dated Novembéd2, 2004, HAA's satisfaction
and acceptance of the five works: “I have just reviewed all of the gifts received by
the Academy in 2004, and wish to formadigknowledge on behalf of the Trustees
and the Staff of the Academy your giftttte Academy of five outstanding works
of art from the high cultures of Southeastads Dkt. No. 27-3 Def. Exh. B.
HAA commenced payment under the temmhshe Annuity Agreement on August
9, 2004. Greene Decl. 1 6.

B. HAA's 2014-2015 Requests fdProvenance Documentation

Ten years later, in a letter to€&ne dated August 4, 2014, Stephan Jost
introduced himself as the new directotdAA. Dkt. No. 27-4, Exh. C. Jost's
letter expressed concerrgegding the lack of written provenance for the items

HAA had received from Greene that wergject to the Annuity Agreement and



requested assistance in estabtighthe provenance of those workdd. In late
2014, Jost followed up by meeting wiBreene in Greene’s San Francisco
apartment to discuss HAA'’s request émcumentation. Jost Decl. | 4.

On December 4, 2014, Jost sent Geeanother letter, along with a copy of
the Association of Art Museum Dirents (“AAMD”) 2013 Guidelines. Dkt. No.
32-4, PIf. Exh. 3. In the letter, Jost explained that HAA is “legally obligated to
confirm the provenance of all art objectsateives as a donation or as funding for
annuities” and gave sena examples of “provenance establishing that
archeological material has been out otwsintry of origin since November 17,
1970, or has been legally exported after that datéfl]at 1.

On December 12, 2014, Greene respdndssuring Jost that he was
searching through his papers for the reqeoksiocumentation. Dkt. No. 32-5, PIf.
Exh. 4.

On May 18, 2015, Jost contact®&deene once more, reiterating HAA’s
request for written provenance sufficienestablish clear title to the five works

(and other art works) Greene had provide#ifA. Dkt. No. 32-8, PIf. Exh. 7.

3As part of its counter-statement of fadtA asserts that federal agents from ICE/HSI
contacted HAA in 2014 seeking information abouteahs it received from art dealer, Subhash
Kapoor. This investigation led HAA to inquiadout written provenander other objects in its
collection not related to Kapoor, including tedSreene had provided to HAA under the Annuity
AgreementSeeDkt. No. 31 at 9.
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Approximately one month later, on Ju22, 2015, HAA’s counsel sent a letter to
Greene informing him, among other things, that:

[HAA’s] agreement to providgou with a lifetime annuity was
conditioned on the understandingtlhe items conveyed were
authentic, that you had estabksl the provenance of all the
items, and that you had good tjtes well as proper export
documentation and import license&bsent [HAA's] receipt of
any of this information from you, unless and until you can
provide verifiable documentain relating to these objects,
[HAA] is compelled to suspenithe quarterly annuity payments
currently being made to you puemnt to the terms of the 2004
Gifts Annuity Agreement.

Dkt. No. 27-5, Def. Exh. D.

Greene’s counsel responded by letterdidtdy 8, 2015, disputing that the
AAMD'’s 2013 Guidelines imposed any ldgdbligations, and further disputing
HAA'’s contention that Greene’s lifetimenuity was “condition#’ in the manner
described by HAA's attorneys. DKNo. 27-6, Def. Exh. E.

C. Suspension of Annuity Payments

On June 30, 2015, HAA suspended atynpayments to Greene, claiming
that the Annuity Agreement was conditioned on Greene providing the written
provenance demanded by HA&reene Decl. | 8. Hbse annuity payments
remain suspended.

Il. Procedural Background

On July 31, 2015, HAA filed suit against Greene in the First Circuit Court,

State of Hawaii.SeeDkt. No. 1-1. HAA subsequrly filed a First Amended
6



Complaint on August 28, 2015, alleging atei for (1) declaratory relief; (2)
breach of warranties; and (3) unjestrichment. Dkt. No. 1-3.

On September 8, 2015, Greene timelyoeead the action to this Court. DKt.
No. 1. Thereafter, on September 15, 2@#ene filed his answer, concurrently
asserting counterclaims for (1) breaxdrcontract; (2) assumpsit; and (3)
declaratory relief. Dkt. No. 5.

On May 4, 2016, Greene moved Bummary judgment on all claims
asserted by HAA and all counterclaims asskeagainst HAA, arguing, in part, that
HAA'’s claims were untimely. Dkt. N&6. On June 17, 2016, HAA filed its
opposition to Greene’s Motion for Summandgment. Dkt. No. 31. On June 24,
2016, Greene filed his reply. Dkt. No. 3%he Court heard oral arguments on July
8, 2016. Dkt. No. 36.

STANDARD OF REVIEW

A party is entitled to summary judgméiitthe movant shows that there is
no genuine dispute as to any material taud the movant is entitled to judgment as
a matter of law.” Fed. FCiv. P. 56(a). “A fact is ‘material’ when, under the
governing substantive law, it could affélce outcome of thease. A ‘genuine
issue’ of material fact aes if ‘the evidence is suc¢hat a reasonable jury could

return a verdict for the nonmoving party.Thrifty Oil Co. v. Bank of Am. Nat'l



Trust & Sav. Ass'n322 F.3d 1039, 1046 (9@ir. 2003) (quotingAnderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)).

When evaluating a motion for summauggment, the court must construe
all evidence and reasonable inferences drénerefrom in the light most favorable
to the nonmoving partySee T.W. Elec. Serv., IncRac. Elec. Contractors Ass’n
809 F.2d 626, 630-31 (9th Cir. 1987). Thilie moving party has the burden of
persuading the court as to the absesfae genuine issue of material fac@elotex
Corp v. Catrett477 U.S. 317, 323 (1986). If theoming party satisfies its burden,
the nonmoving party must set forth “significant probative evidence’ in support of
its position. T.W. Elec. Sery809 F.2d at 630 (quotirgrst Nat'l Bank v. Cities
Serv. C0.391 U.S. 253, 290 (1968))‘A party asserting that a fact cannot be or is
genuinely disputed must support the asses’ and can do so by either “citing to
particular parts of materials in the redbor by “showing that the materials cited
do not establish the absence or preseneegainuine dispute, or that an adverse
party cannot produce admissible evidenceupport the fact.” Fed. R. Civ. P.
56(c)(1).

DISCUSSION

Greene moves for summary judgrhen all claims, including his

counterclaims against HAA. TheoGrt addresses each claim in turn.



l. HAA's Claims in its First Amended Complaint

A. Whether the Annuity Agreement Requires Written Provenance

HAA argues that its claims accdign 2015 when Greene breached an
alleged “continuing obligation” to deliver “necessary” documents pursuant to the
terms of the Annuity Agreement. DINo. 31 at 11-12. According to HAA, the
“necessary” documents include written proaace. In response, Greene argues
that the Annuity Agreement is “unangioious and contains no provision requiring
[] Greene to provide the documents HAAmdemands.” Dkt. No. 34 at 7. The
Court finds that there are genuine issueshafterial fact as tavhether the language
of the Annuity Agreement is broaahough to include documentation of
provenance.

HAA relies solely on the following clause in support of its position that the
Annuity Agreement requires the provisiongsbvenance: “Joel Alexander Greene
and the Academy agree to execute deliver any and all other documents
necessary to carry out the terms of thimuity Agreement and to conform the
intent and purpose of this Annuity agresrhwith applicable laws.” Dkt. No. 27-
2, Def. Exh. A at 2. Based on tlpsovision, HAA argues that Greene has an
obligation to deliver documents establishthgt the five pieces of art have been
out of their country of origin sincedvember 17, 1970, or we legally exported

after that date. As Greene highlightse provision upon which HAA relies does



not explicitly reference damments relating to provenance or title. If establishing
provenance was as important to the undleg agreement as HAA now contends,
then it would have been prudent to exglycreference those items in the Annuity
Agreement. HAA'’s position essentially agkss Court to read into the Annuity
Agreement terms and conditions that are simply not there. Nevertheless, the Court
acknowledges that reasonable minds could differ as to whether providing
provenance documentation waesrt and parcel of the Annuity Agreement.
Because the Court findsahthe clause cited by HAA is ambiguous, and can be
reasonably read in the broad manner urged by HAA, the Court cannot conclude
that Greene is entitled to summary judgrnhon the issue of whether the Annuity
Agreement requires thequrision of provenanceAloha Petroleum, Ltd, v. Nat'l
Union Fire Ins. Cq.25 F. Supp. 3d 1305, 1311-(2. Haw. 2014) (“Under the
principles of general corgct interpretation, ‘[a] coract is ambiguous when the
terms of the contract are reasonablycepsible to more than one meaning.”)
(quotingAirgo, Inc. v. Horizon Cargo Transp. In66 Haw. 590, 594, 670 P.2d
1277, 1280 (1983)Evergreen Eng'rg, Inc. \Green Energy Team LL. 884 F.
Supp. 2d 1049, 1060 (D. Ma2012) (““Where the t@ns of a contract are
ambiguous, the ambiguity raises the question of the parties’ intent, which is a

guestion of fact that will often renderrasmary judgment inappropriate.” (quoting

Witting v. Allianz, A.G.112 Hawaii 195, 201, 145 P.388, 744 (App. 2006)).
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B. Whether HAA's Claims Are Barred by the Statute of Limitations

Even assuming that the Annuity Asgment requires Greene to provide
written provenance, the remangi question is the length tifat alleged obligation.
In other words, the issue presentediether the Agreement requires Greene to
provide written provenance more than years after its execution. The Court
holds that it does not: each of HAA's claimsdarred by the statute of limitations.

1. Declaratory Relief

Claims based upon a breach of conteaetgoverned by a six-year statute of
limitations, as are claims for declaratory reli&eeHRS § 657-1. HAA's claim
for declaratory relief is based on thesartion that Greene breached the Annuity
Agreement when he refused to providetten provenance “in July 2015 when
Greene first disclaimed any obligation t@pide documentation[.] Dkt. No. 31 at
17. HAA claims thathis alleged refusal in 2015 triggered the applicable statute of
limitations. Id. The Court disagrees.

Under Hawaii law, the time to itigite an action based upon a claim for
breach of contract generally begimken the contract is breache#lu v. Ay 63
Haw. 210, 219, 626 P.2d 173, 18®81). “[W]here a duty imposed prior to a
limitations period is a continuing one, the statute of limitations is not a defense to

actions based on breaches of that duty woay within the limtations period].]”
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Dominguez v. Price Okamoto Himeno & Lu2009 WL 1144359 (App. Apr. 29,
2009) (SDO) (internal quotations nka and citation omitted).

The Court acknowledges that the AntgltAgreement contains a provision
requiring Greene to execute anddtiver “any and all other documents
necessary” to effectuate the Annuityr&gment and “to conform the intent and
purpose of this Annuity Agreement witpg@icable laws.” Dkt. No. 27-2, Def.
Exh. A at 2. Notably, the provisioadks any durational time frame. The absence
of a time frame, howevecgrtainly does not lead the conclusion that the
obligation lasts in perpetuity. No autitgrhas been provided that supports that
proposition, and, indeed, HAA'’s counsehified at the hearing that it was not
suggesting that such a perpetual oltiqgaexists. The Court holds that the
provision relied on by HAA does not constéa “continuing obligation” because
the language does not reflectcontinuing performancever a period of time,id.
at *4 (internal quotation marks and citatiomitted); rather, it reflects a mutual
obligation to execute and deliver remamidocuments necessary to complete the
transaction.

Under this framework, if HAA hadx@ected Greene to deliver written
documentation, HAA should have requegsbr demanded such documentation

within a reasonable time following the execution of the 2004 coritr&ze, e.g.

“Such documentation, if any exidtavould have existed in 2004.
12



In re Sing Chong Co., Ltdl Haw. App. 236, 2417 P.2d 578, 581 (1980)
(“[W]here an agreement does not provide time for performance it must be read as
requiring that performance be commenueéthin a reasonable time.”). Instead, by
letter dated November 12, 2004, HARpeessly acknowledged its satisfaction
with the objects that Greene had seédeeDkt. No. 27-3, Def. Exh. B. Any breach
of contract premised on Greene’s faduio provide provenance documentation
would have accrued no later thanwmber 12, 2004 because HAA had an
opportunity to review the objects angtlocuments it had received, and should
have discovered on or befalas date that the objects were not accompanied by
the written provenance it now seek&ollowing HAA’s November 2004 letter,
HAA did nothing, other than makedlpayments required by the Annuity
Agreement, for more than ten years, ardirtht file suit for more than eleven years
after the contract had been enteredatTit well beyond the six-year limitations
period. See Au63 Haw. at 219, 626 P.2d at 180 (the case of an existing fact,
the breach [of contract] occurs aiinthe contract is made.”).

Moreover, there is no evidenceatiGreene somehow prevented HAA from

discovering earlier that HAA lacked prawvance documentation for the items that

*Hawaii’'s Uniform Commercial 6de also provides guidance as to when HAA’s breach would
have accrued. Under HRS 8§ 490:2-309, “[t]he timesfopment or delivery or any other action
under a contract if not provided in this article or agreed gpati be a reasonable tinieHRS

8 490:2-309(1) (emphasis added). “[W]here aramty explicitly extendso future performance
of the goods and discovery of the breach mustitative time of such pBrmance the cause of
action accrues when the breaclishould have been discoveredHRS § 490:2-725(2)
(emphasis added).
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Greene had delivered, nor dodAA contend otherwiseHAA has not presented
this Court with any material fact or imening law that would potentially justify
HAA waiting 10 years before asking €éane for provenance documentation.

In sum, the Court concludes thadA's claim for declaratory relief is time-
barred, and Greene is entitled to judgrmesa matter of law on this claim.

2. Breach of Warranty

HAA's claim for breach of warranty eompasses both express and implied
warranties. The Court first addres$&8A’s breach of express warranty claim,
which is subject to a six-year statute of limitatio&eeHRS § 657-1(1).

In an attempt to present its expresgatractual warranty claim as timely,
HAA characterizes Greene’s laggation to deliver anyrad all documents necessary
to carry out the terms of the Annuity Agement as a “future fact” that did not
occur until 2014, when the “additional douents became necessary to conform
the intent and purpose of the Annuity Agneent with applicable laws.” Dkt. No.
31 at 20. The Court disagrees. As poegiy discussed, there was no change in
circumstances between 2004 and 2014 tlmatidvhave prompted a legal need for
provenance documentation in 2014, but not in 2004. All of the laws relied on by
HAA, including the National Stolen Property Act, 18 U.S.C. § 28t<eq.and

the Convention on Cultural Propettyplementation Act, 19 U.S.C. § 26@1seq.
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have been the law for detes. Accordingly, HAA'&xpress warranty claim is
time-barred.
Similarly, HAA’s implied warrantyclaims as to legitimacy, title, and
provenance are untimelf{dAA acknowledges that, de its implied warranty
claims, the four-year statute of limtitans in HRS 8§ 490:2-725 applies:
(1) An action for breach of argontract for sale must be
commenced within four yeasedter the cause of action has
accrued. By the original agement the parties may reduce the
period of limitation to not less than one year but may not extend
it.
(2) A cause of action accrsigvhen the breach occurs,
regardless of the aggrieved party’s lack of knowledge of the
breach. A breach of warranty oecswhen tender of delivery is
made, except that where a warranty explicitly extends to future
performance of the goods and discovery of the breach must
await the time of such perfoance the cause of action accrues
when the breach is or should have been discovered.

HRS 8§ 490:2-725(1)-(2).

Here, the Annuity Agreement wastered into in 2004, and Greene
delivered the five pieces of art thatreayear without proveance documentation.
As such, any breach relating to thédivkry of written provenance would have
occurred in 2004, and the limitatiopsriod would havexpired in 2008.See id.
To save its breach of warranty claimsnréhe applicable statute of limitations,

HAA relies onBalog v. Ctr. Art Gallery-Hawaii, In¢.745 F. Supp. 1556 (D. Haw.

1990). HAA's reliance oBalog, howeverjs misplaced.
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In Balog claims were brought by the plaiffisi almost 7 1/2 years after they
had purchased certain art from an art gall&glog 745 F. Supp. at 1558. After
the plaintiffs had purchased the art, tiefendants sent plaiffs, over a period of
several years, a “Confidentidppraisal-Certificate of Athenticity” for each work
purchasedld. In these mailings, defendantsntinued to maintain that the
artworks were either exclusive originaislimited editions and that the artworks
had appreciated in value aboveittoriginal purchase pricdd. After the media
reported that the representations defatslenade regarding the artwork sold
through their gallery might bialse, plaintiffs investigated the allegations, and
ultimately, filed suit against the defendanid. at 1559.

The defendants moved to dismiss the action on statute of limitation grounds.
Id. In response, the plaintiffs argued that 8tatute of limitations for the causes of
action alleged in the complaint wadléd by, among other thgs, defendants’
continued action that amountemfraudulent concealmentd. The Court rejected
the defendant’s statute of limitans argument, concluding that:

[Dlefendants’ certification of # authenticity of the artwork
sold to the plaintiffs served as explicit warraty of future
performance sufficient to talhe applicable statute of
limitations. Furthermore, in cases of this type, where buyers
are sold artwork of such a valthat it would be prohibitively
expensive to obtain a verification of authenticity in addition to
the representations of the seller, and where the seller is a

merchant of such artwork, the bugare justified in relying on
those representations and theaim for breach of warranty will
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Id. at 1573.

accrue at the time they discover or reasonably should have
discovered that the artwork was not authentic.

Furthermore, the defendants regehnailings to the plaintiffs

of certificates warranting the authenticity of the artwork sold to
them made their conduct a continuing action which did not
terminate until 1987. The plaintiffs’ cause of action, filed in
1989, fell within the U.C.C.’s fouyear statute of limitations.

Finally, the defendants’ affirative conduct in mailing the
certificates of authenticity served prevent the plaintiffs from
discovering their claim againgte defendants, and as such
constituted fraudulent concealment of the plaintiffs’ claims. In
such circumstances, any appliabtatute of limitations is
tolled.

Unlike Balog there is no evidence thaté&ne engaged in any type of

fraudulent concealment, attetad to “lull” HAA into inaction, or communicated

with HAA in any fashion in the teyears subsequent to the 2004 Annuity

Agreement. The Court eges with Greene thdt1AA should have been well

aware of any alleged problems bacR@#04 when it accepted the relevant pieces

from Mr. Greene.” Dkt. No. 24 at 19-2(HAA relies on communications between

Jost and Greene as evideticat Greene “lulled” HAA ito believing that he had

provenance documentation and that it vddog forthcoming. However, those

communications all occurred in 2014 and 20a&Bkg after all applicable statutes of

limitations had run. Therefer unlike the plaintiffs ilBBalog HAA cannot claim

that any of these communications fa&d” HAA into inaction or constituted
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ongoing fraudulent concealmen@f. Mauian Hotel, Incv. Maui Pineapple Co.
52 Haw. 582, 481 P.2d 310 (1971) (“[A] defant cannot avail himself of the bar
of the statute of limitations, if it appesathat he has don@whing that would tend
to lull the plaintiff into inaction, and #reby permit the limitation prescribed by the
statute to run against him.”) (internal quotations marks and citation omitted). As
such, the Court does not find any reagmtoll the running of the limitations
period.

In sum, both HAA'’s express and imgigvarranty claims fail as a matter of
law.

3. Unjust Enrichment

HAA's claim for unjust enrichment isubject to a six-year limitations period
under HRS § 657-1. To succeed on a clarmunjust enrichment, a plaintiff must
show: (1) it has conferred a benefit upondeéndant, and (2) that the retention of
the benefit was unjusiState Farm Fire and Cas. Co. v. Chu®82 F. Supp. 2d
1180, 1192 (D. Haw. 2012). The parties dispwhen this cause aiction accrued.
Greene argues that HAA'’s claim for unjastrichment would have accrued as
soon as it began to pay the annuity it now claims was ungisin 2004. Dkt.

No. 26-1 at 17. HAA relies on the “ctamuing violation doctrine,” arguing that it

provides an equitable exception to thmd requirement. The Court finds that

18



HAA's reliance on the “continuing violatiordoctrine is misplaced and that this
cause of action accrued in 2004.

The continuing violation doctrine alie a plaintiff to base a claim on a
series of related wrongful acts even ifreoof the wrongful acts fall outside of the
limitations period.See Allen v. Irangrf9 F. Supp. 2d 1216, 1238 (D. Haw. 1999)
(“[T]he continuing violations doctrine tallthe statute of limitations for alleged
violations that form part of a patteof ongoing unlawful conduct.”). HAA argues
that “Greene’s course of fraudulent conduct all relates to a single subject” and
“constituted a continuous attempt tpeatedly and fraudulently conceal their
guestionable provenance since 2004[.]"t.¥o. 31 at 26. As previously
discussed, there is simply no evidence that Greene took any action to fraudulently
conceal any “guestionable pevance” between 2004 and 20il8,, during the
applicable statute of limitations timefne. Indeed, acconagy to the evidence
presented, Greene took no actionlatrer did he mie any renewed
representations of any kind, between 2@8d 2014. The only thing that Greene
did during this entire ten-year time fram@s continue taccept the quarterly
annuity payments made by HAA. The tianing violation doctrine does not apply
under these circumstances.

In sum, HAA's claim forunjust enrichment is time-barred, and Greene is

entitled to judgment as a matt& law on this claim.
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Il. Greene’s Counterclaims

The Court now turns to Greene’s countaims. As set forth below, Greene
is entitled to summary judgment asabof his counterclaims against HAA.

A. Breach of Contract

A breach of contract clai must set forth (1) theoatract at issue; (2) the
parties to the contract; (3) whether pl#f performed under the contract; (4) the
particular provision of the contract ajledly violated by defendant; and (5) when
and how defendant allegediyeached the contracEeeEvergreen Eng’rg, Ing.
884 F. Supp. 2d at 1059. Greene clainas gach of theselements has been
satisfied, and the Court agrees.

It is undisputed that @ene and HAA enteradto a contract in the form of
the Annuity Agreement in 2004. Undeetterms of the Annuity Agreement, HAA
agreed to provide Greene with a lifedrannuity of $80,000 per year, payable
guarterly, in consideration of his gift aforks that HAA valed at more than
$1.269 million. It is undisputed that Greene delivered the works to HAA in July
2004 and that HAA was satisfied wittyen appreciative of, those works
subsequent to delivery. Greene contahds he therefore “fully perform[ed] the

only consideration required of him undee tAnnuity Agreement.” Dkt. No. 26-1

°It is undisputed that Greenesunterclaims are timely. In contrast to HAA's claims, Greene’s
counterclaims would have accouethen HAA unilaterally decidetb stop making payments due
to Greene under the Annuity Agreemantl that did not occur until June 2015.
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at 21. HAA, however, disputes thategéne performed under the contract, arguing
that “[tlhe Annuity Agreement impose®ntinuing obligations upon Greene both
to execute and to deliver any necessaryudmnts to effectuate the agreement.”
Dkt. No. 31 at 28. As previously disszed, challenges to Greene’s performance
under the Annuity Agreement stemming framy failure to provide provenance
documentation are time-barradd were time-barred long@. As such, the Court
concludes that, as a matter of law, Geebas performed undthe contract.

As to the last two elements, thet agrees that with Greene having
performed under the contract, HAA “breachits obligations under the Annuity
Agreement by failing to pay installmesndue under the Annuity Agreement
starting with the payment due on June 3015.” Dkt. No. 26-1 at 21; Greene
Decl. § 9-10. Because tleeare no genuine issuesroéterial fact, Greene is
entitled to summary judgment on his breachaftract claim ag matter of law.

B. Assumpsit

Greene argues that he is entitlegudgment as a matter of law on his
assumpsit counterclaim because all of HAAlaims against Greene and all of his
counterclaims are in the nature of asssinpDkt. No. 26-1 at 21-23. That is
clearly the case.

Under Hawaii law, “an action in theature of assumpsit includes ‘all

possible contract claims.’Leslie v. Estate of Tavare83 Hawaii 1, 5, 994 P.2d
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1047, 1051 (2000) (quotingealy-Tibbitts Const. Co. WHawaiian Indep. Refinery,
Inc., 672 F.2d 284, 286 (9th Cir. 1982)). More specifically, “[a]Jssumpsit is a
common law form of action which allowsrfthe recovery of damages for the non-
performance of a contract, either expressrgalied, written or verbal, as well as
guasi contractual obligationsS3chulz v. Honsador, In®67 Haw. 433, 435, 690
P.2d 279, 281 (Haw. 198{jitation omitted)pverruled on other groundsThe
focus is on the “substance” of the actitmather than [on] the formal language
employed or the form of the pleadingdd. at 436, 690 P.2d at 282 (internal
guotation marks and citation omitted). H8 character of the action should be
determined from the facts and issues raiedtie complaint, the nature of the
entire grievance, and the relief soughtésli 93 Hawaii at 6, 994 P.2d at 1052.

As should be evident by the Courdéisalysis of HAA'’s claims and Greene’s
counterclaims, the action at issue is ia ttature of assumips Indeed, HAA does
not contend otherwise, but rather, opposeshe basis that “[b]Jecause Greene
cannot prevail on his contract claim, haat entitled to attorneys’ fees.” Dkt. No.
31 at 28. Through this order, howeue Court directs the entry of summary
judgment in favor of Greene on his cadf claim, renderingGreene the prevailing
party. Consequently, Greeneeistitled to attorneys’ feesSeeHRS § 607-14
(allowing for recovery of attorneyseés on all claims “in the nature of

assumpsit”).
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C. Declaratory Relief

Under 28 U.S.C. § 2201(a), the Court ¢daclare the rights and other legal
relations of any interested party seeksugh declaration, whether or not further
relief is or could be sought.” Greene seakdeclaratory judgment that: (1) “he has
fully performed his obligations under the Annuity Agreement”; (2) “HAA
breached its obligation to pay the annuitggreed to pay him when it halted
payment effective June 30, 2015"; a8 “HAA must pay Greene’s annuity
including all missed payments from JW{& 2015 forward and must continue to
make all future paymentiue under the Annuity Agreemteh Dkt. No. 26-1 at 23-
24. HAA'’s objections to Greene’s requést declaratory judgment have already
been addressed in other sections ofdhiier. Based on the analysis above, the
Court concludes that Gree is entitled to summary judgment on his claim for
declaratory relief.

lll. HAA's Request for a “Stay” Under Fed. R. Civ. P. 56(d)

Lastly, the Court addresses HAA's reguior a stay under Fed. R. Civ. P.
56(d). HAA’s request for an administratigey of the case is based on the fact
that there is an ongoing Department oinktdand Security investigation involving
the objects at issue under the Annuity Agrent. HAA argues #t, given the lack

of provenance documentation, it will beable to defend against a forfeiture
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action, and if repatriation is orderdatere will be a “complete failure of
consideration[.]” Dkt. No. 31 at 29.

The Court disagrees that the ongoingastigation justifies deferral of the
Court’s disposition. As discussedamal argument, HAA received appropriate
consideration for the Annuity Agreemntan 2004, and that conclusion is
unaffected by whatever the results of 2016 investigatiomay be. Because
HAA has failed to provide a persuasngason for the Court to administratively
stay the case, HAA’s request is DENIED.

CONCLUSION

The Court hereby grants Greene’stiMo for Summary Judgment (Dkt. No.
26) on all of HAA's claims and all of Grae’s counterclaims. The Clerk of Court
Is directed to close the case.

IT IS SO ORDERED.

DATED: August 29, 2016 at Honolulu, Hawaii.
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DerricK K. Watson
United States District Judge

Honolulu Academy of Arts v. @ene; CV 15-00355 DKW-KSC:; ORDER
GRANTING DEFENDANT GREENBE MOTION FOR SUMMARY
JUDGMENT
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