In the Matter Of: The Complaint of Healy Tibbitts Builders, Inc. Doc. 570

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OFHAWAII

In the Matter of Civ. No. 15-00520JMS-KIM
Civ. No. 16-00156JMS-KIM
The Complaint of HEALY TIBBITTS (Consolidated Casgs

BUILDERS, INC., as owner pro hac viced
of WEEKS 544, O.N. 520935, for
Exoneration from or Limitation of ORDERDENYING CLAIMANTS’
Liability, MOTION TO COMPEL PAWENT
OF CURE, ECF NO. 493

In the Matter of

The Complaint and Petition of the Uniteg
States of America in a Cause for
Exoneration from or Limitation of
Liability with Respect to Navy Barge
YCV-23 Re the Incident Involving
Mooring Buoy in Pearl Haor on
December 10, 2014

AND RELATED CROSSCLAIMS,
COUNTERCLAIMS,AND THIRD-
PARTY CLAIMS.

ORDER DENYING CLAIMANTS’ MOTION TO COMPEL PAYMENT OF
CURE, ECF NO. 493

l. INTRODUCTION

ClaimantsDavid B. Makua, Ill,and Cesario T. Gaspéollectively,
“Claimants”)seek an ordezompellingtheir employer, Limitation PlaintifHealy

Tibbitts Builders, Inc(“HTBI") , to payfor magnetic resonance imaging scans
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(“MRIs”) that Claimantstreating physiciashaverecommended. Mot. 2tand
Exs. A,l, ECF N. 493 4933,49311. Claimantscontend thathey are entitled to
this treatmentas wellas“attorney fees for work don® obtain the caré under
theJones Act, 46 U.S.& 301017 et seq., or underthe Longshore and Harbor
Workers’ Compensation Act (“LHWCA”), 33 U.S.@.901,et seq. Mot. at2;
Claimants’ Mem. at 8, ECF No. 4931. “Either way,” Claimants contend HTBI
Is responsible to pay for this treatment&<BI is “both the Longshore insurance
carrier and the putative Jones Act Seaman insurancei¢c]arem. at 2, 4.

HTBI contends that an order compellitayire™ is premature because
Claimants’status as seamen is, as yet, unseti@ob’n at4, 12, ECF No. 547

Reluctantly, this court agreeend DENIESClaimants’ Motionat this time

. BACKGROUND

Claimantsare HTBI employees wheere injured in a December 10,
2014 accidenvhile working on a project to upgrade moorimg$earl Harbor.
They have filed claims in these consolidated Limitation Actama result of that
accident ECF Nos. 13, 14There is no question that Claimantguries happened

while they were on the job f&#TBI. Butthe court has already determined that

1 “A claim for maintenance and cure concerns the vessel owner’s obligation to provide
food, lodging, and medical services to a seaman injured while serving the Iships'v. Lewis
& Clark Marine, Inc., 531 U.S. 438, 441 (2001), where “maintenance” refers to food and
lodging, and “cure” refers to medical treatmekit, Sounding Co. v. Townsend, 557 U.S. 404,
413 (2009).



there is a question of fact as to whether, at the time of their injuries, Claipednts
duties wererimarily land-basedmaking them eligible fomedical cag under the
LHWCA, or primarily seébasedi.e.regularly exposing them to the perils of the
sea), making them seamen entitlemlcure under the Jones Ackee Order
Denying Claimant’s Mot. Partial Summ, ECF No. 48%t 1418. Under either
system HTBI is responsible foprovidingreasonable andecessary medical
treatment foiClaimants’ injuries; the threshold question presented by this Motion
Is under which system Claimants mapceed

Claimants’ Counsel statdéisatit is his “policy. . .where there is a
question of whether or nfinjured workersjare covered under the Jorja$ct to
file Longshore claims because it's usually easier to get them the medical care that
they need and there’s a quick process called an Informal Conference which
facilitates the obtaining of medical care.” Mem. at 4. He did so for these
Claimants and fe attaches memoranda from sucloinfal conferences
recommending authorization and payment forNtids. See U.S. Dep’t of Labor
Mems.at 3 ECF Nos. 493, 49316. Apparently, HTBIor its carriedeclined to
accept these recommendations and lettetrs denyingoverage for the MRIsn

November 7, 2017ECF Nos. 49310, 493177

2 HTBI denied the MRI for Mr. Makua because he had had an‘g&len monthpost-
accident’and “[tlhere has been no interim injury nor a documented change in Claimant’s
(Continued . . .)
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According to HTBI,Claimant$ counsel has ngiursued formal
proceedingsinder the LHWCAhroughthe Office of Workers’ Compensation
Programs.Opp’nat 12. Claimantdfiled this Motion onDecember 11, 2017. ECF
No. 493. HTBI filed its Opposition on January 30, 28F No. 547and
Claimants replied on February 6, 20EECF No.562 No other party has taken a
position on these issueSee Statementsf No Position, ECF Nos. 543, 545, 546.
A hearing was held on February 20, 2018.

lll. DISCUSSION

The parties disagresboutthe appropriatdegal standard for this
Motion. HTBI contendghatthe court should apply a summanglgment standard
Opp’n. at 5 and characterizes Claimankgbtion as a “thinly veiled motion for
reconsideratio on the issue of seaman stdtud, at 11. Claimants contenthata
more lenienstandard applie€laimants’Mem. at 7 based on the Supreme
Court’srecognition of‘the breadth and inclusiveness of the shipowner’s duty
provide maintenance and cure to injured seaméila v. Ford Motor Co., 421

U.S.1,4 (1975)

(. . .continued

condition” or “explanation for why a repeat MRI is warrantezhsonable, or necessarfECF
No. 493-8. Regarding Mr. Gaspar’s requested MRI, HTiBtependent medical examiner
opined that “no further or additional . . . treatment or testing is needed at this ti@QE.Nds.
493-14, 493-16.



“Admiralty courts have been liberal in interpreting this duty ‘for the
benefit and protection of seamen who are its wardéatighan v. Atkinson, 369
U.S. 527, 53432 (1962)(quotingCalmar S.S. Corp. v. Taylor, 303 U.S. 525, 32
(1938)). “[T]he shipownets liability for maintenance and cure [is] anggthe
most pervasiveof all” dutiesand is“not to be defeated by restrictive distinctions
nor ‘narrowly confined.” When there are ambiguities or doubts, they are [to be]
resolved in favor of the seamand. at 532 (quotinghguilar v. Sandard Oil Co.,
318 U.S. 724, 730, 735 (1943))t has been the merit of the seaman’s right to
maintenance and cure that it is so inclusive as to be relatively simple, and can be
understood and administered without technical considerations. It has few
exceptions or conditions to stir contentions, cause delays, anel litigigtions.”
Farrell v. United Sates, 336 U.S. 511, 516 (1949)

District courts have recognized that applicatiothelsummary
judgment standard, which requires the court to draw all inferences in the light most
favorable to the nonmoving party, “squares awkwardly with the Supreme Court’s
instructions to defer to seamen in determining maintenance and cure questions.”
Connorsv. Iqueque U.SL.L.C., 2005 WL 2206922at *1 (W.D. Wash. Aug. 25,
2005) see Buenbrazo v. Ocean Alaska, LLC, 2007 WL 7724765t *3 (W.D.
Wash. Feb. 28, 2007 (“An obvious tension exists between the summary judgment

standard, which requires that all doubts be resolved in fawbeaformoving



party, and the canon of admiralty law, which provides that all doubts be resolved in
favor of the seaman.;’Robb v. Jantran, Inc., 2016 WL 2986233t *2 (N.D. Miss.
May 6, 2016) gbservinghat “courts throughout the country have struggled to
reconcileVaughan's dictaté to resolve ambiguities in favor of seameith the
summary judgment procedgr®est v. Pasha Haw. Transp. Lines, L.L.C., 2008
WL 1968334 at *1 (D. Haw. May 6, 2008)bllecting cases Appellate courts
have not yet addressed this issue, although the Ninth Circuit has upheld a denial of
maintenance d@prematuré whenquestions of fact existed as to a seaman’s
entitlement theretoGlynn v. Roy Al Boat Mgmt. Corp., 57 F.3d1495, 150506
(9th Cir. 1995)abrogated on other grounds by Atl. Sounding Co. v. Townsend,
557 U.S. 404 (2009).

This has led some courts ttaKe a flexible’ approach” indealing
with a seaman’s motion to compel maintenance and cwenors, 2005 WL
2206922 at *2 (quotingPutnamv. Lower, 236 F.2d 561568(9th Cir. 1956)
(noting that “admiralty courts are flexible in operation,” and may exercise limited
equitable power$, see also Boyden v. Am. Seafoods Co., 2000 WL 3179294 at
*2 (W.D. Wash.Mar. 21, 2000)finding that“[a] pplyinga summary judgment
standard to the payment of maintenance and cure would invite litigation and cause
delays by involving the court in the medical determinatiamsl “thus

undermining the policyf simplicity in these mattery.



For examplein Connors, the plaintiff,an injured maritime enginege
moved to compel payments for maintenance and cure when theshiner
terminated such payments approximatgfyhtmonths after thelaintiff's injury.
2005 WL 2206922at *1. The parties disputed whether giaintiff had been
injured in the service of the shiwhether he had reached “maximum cuesd
whether, at the time he was hired, he had intentionally concealed his susceptibility
to the particular injury. Id. at*2. Persuaded by the Supreme Court’s “instructions
to construe claims for maintenance and cure liberally in favor of seathen,”
court ordered the defendant to continue maintenance payments for another
approximatelynine months, during which timewas permitted to conduct
discoveryto bolster its defensdd. at *2, 3. The court denied additional cure
payments for lack of evidence linking medical bills to treatment designed to help
achieve maximum curéut it allowed plaintiff to file a second motion, and a later
motion to extend payments beyond the initially ordered period, if neceddast.
*3.

Butbefore a court considers this flexible approach, a foundational

guestion must be addressedis the plaintiff a seaman? That is, a claim for

3 “[]njury incurred otherwise than in the service of the ship” and “sicknessiomiby
intentionally concealed when the engagement is entered into” are excepiigoses for
which seaman are entitled to payment of maintenance and\tareen v. United Sates, 340
U.S. 523, 525 (1951).



maintenance and cure requires that the individual qualify as a “seaman” under the
Jones Act.See Scheuring v. Traylor Bros. Inc., 476 F.3d781, 784 n.3 (9th Cir.
2007) see also Figueroa v. Campbell Indus., 45 F.3d 311, 313 (9th Cir. 1995)
(“The Jones Act and the LHWCA both provide a remedy to injured maritime
workers. However, each statute specifies different maritime workers to be within
its reach.”) “In other words, if the Jones Act claim fails, so too do the . ..
maintenance, cure and related payments clai@shéuring, 476 F.3dat784 n.3
Claimants have not cited, nor has this court found, any case in whiotenace
or cure was compelled before a claimant’s seaman status was established. Indeed,
the Fifth Circuit has found that uncertainty as to a claimant’s status is a reasonable
defense to failure to pay maintenance and cure, such that denial of an award of
penalties and attorney/fees for failure tpayis warranted.Legrosv. Panther
Servs. Group, Inc., 863 F.2d 345352 (5th Cir. 1988) see also Verdin v. Plaisance
Dragline & Dredging Co., 1995 WL 377077at *4(E.D. La. Jue 22, 1995)
(dismissing claims for compensatory and punitive damages forddo pay
maintenance and curi@ding “defendant’s denial of maintenance and cure
benefits pending a determination of whether plaintiff is a seaman is reasonable as a
matter of law.”)

And numerous courts have applied a summary judgment standard to

determine seaman status before considering maintenance an&as,eeg.



Buenbrazo, 2007 WL7724765 at *4 (applying summary judgment standard and
denying motion to compel maintenance and cure when factual questions existed as
to whether injury happened whi@aimant was a seaman or a ldraked

employeg. The court irBuenbrazo was “cognizant of the weightyolicies in

favor of a seaman’s right to maintenance and cure,” but was “skeptical that the
Supreme Court’s admonition [Maughan] was designed to torpedo the well
established summary judgment proceduiel.; see also Mabry v. Wizard

Fisheries, Inc., 2007 WL 1556529, at *3 (W.D. Wash. May 2007)(denying

motion to compel cure where threshold factual issues existed, including whether
claimant’s injury was caused while he was in service of a ve&selis v. Icicle
Seafoods, Inc., 2008 WL 4189378at*3 (W.D. Wash. Sept. 5, 2008) (saméjard

v. EHW Constructors, 2016 WL 7407226at *4 (W.D. Wash. Dec. 22, 2016

(same) This court agreesUnless and untiClaimants are found to be seamen,
they are simply not entitled to the remedy of maintenance and*cure.

I

I

I

* To the extend Claimants ask this court to order payment foAfte underthe
LHWCA, this court has nayyisdictionto do so.As HTBI has argued, and Claimantis) not
deny aworker seeking compensation under the LHWCA must proceed through the
administratie procedure outlined in 33 U.S.C. § 919.



V. CONCLUSION

Becausehecourt has previously determinéthta question of fact
exists as to Claimaritstatus as seam#&and nonew evidence has been presented
on that question Claimants’ Motian to CompePayment ofCure is DENIED

IT IS SO ORDERD.

DATED: Honolulu, Hawaii, Februarg0, 2018.

JES DIST,
&~ p STRp

%, /s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge
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