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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

UNITED STATES OF AMERICAand Civ. No. 16-00062IJMS-KIM
THE STATE OF HAWAII ex rel.

BETHANY J. LEWIS ORDERGRANTING
DEFENDANTS' MOTIONFOR
Relator SUMMARY JUDGMENT, ECF NO.
76
VS.

HONOLULU COMMUNITY ACTION
PROGRAM, INC., ET AL,

Defendants.

ORDER GRANTING DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT , ECF NO. 76

l. INTRODUCTION

Defendants Honolulu Community Action Program, Inc. (“HCAP”);
Honolulu Community Action Program, Inc., dba, HCAP Head Stel€CAP HS");
and certain individuaDefendantsaffiliated with HCAP or HCAPHS
(collectively, “Defendants”) move for summary judgment on all remaining counts

in this qui tam action brought under 31 U.S.G780(b) by Relator Bethany J.

! The individual Defendants are Robert N.Ee?, in his individual capacity and as
Executive Director oHCAP; Lynn K. Cabato,in her individual capacity and as Director of
HCAP HS; Robyn Antonucci, in her individual capacity and as Assistant Director of HCHP H
Donna Manibog, in her individual capacity and as Assistant Director of HCARISonia
Chan in her individual capacity and as Information Technology Manager of HCAP H
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Lewis (“Relator”)? ECF No. 76. After fulf consideing all written and oral
argumentthe court GRANTShe motion.

. BACKGROUND

HCAP HSis a private norprofit companythatreceives federal grants
to provide services promag the school readiness of qualifying children from
low-income familieghrough a Head Start prograr@ompl. 1 3 to 27, ECF No.

1 atPagelD #89; Kogami Decl. B, ECF No 765 at PagelD #6442. As
summarized in the September 13, 2018 Ortthés ,actionallegesviolationsby
Defendant®f the federal False Claims Act (the “FCA31 U.S.C. 8729et seg,.
and Hawaii’'s False Claims Act, Hawaii Revised Statg§té81-21 et seq,.
regardingenrolimentlevelsof students iHCAP HS. Specifically,Relator alleges
a scheme whereliyefendants used “ghost childrertescribed ashildren who
had applied to th Head Stapprogrambut were either not actually enrolled in the
progam or had been dropped from the progratm increasdalselyHCAP HS’s
enrollment levels to obtain Head Start fundirgnm the United States Department

of Health and Human ServiceECF No. 1 at PagelD #4, 11-17.

2 On September 13, 2018, the court dismissed Counts Three and Six, alleging conspiracy
under federal and state laBeeOrderGranting in Rrt and Denying ifPart Defendants’ Motion
to Dismiss ECF No. 53 (the “September 13, 2018 Order”).



Relator alleges that from the@®10to 201516 school yeas, HCAP
HS was required to enraoliom 1,650to 1659children(as indicated in its grant
award) to maintain its fundingld. at PagelD #11 to 12ee als&CF No. 769.
Forthese school years, Relator alleges that HCAP H&eaal the enroliment
numbers by wrongfully including the following groups in its enrollment:
(1) children who applied but were never enrolled; (2) children who applied but did
not qualify; and (3) children who were enrolled without completing the proper
enrollment proceduresECF No. latPagelD #12 Relator allegeseveral
different tactics that Defendants used to falsify the enroliment numBeesidat
PagelD #12 to 17The court discusses specific evidence (or lack thereof)
supporting Relator’s claims, and the specific legal and regulatory cooéxgs
necessary when addressthgarguments of the parti@s the Discussion section
to follow.

The countgemainingafter the SeptembdB, 2018 Ordeare

» CountOne(violations of the False Claims Act, 31 U.S.C.
8 3729(a)(1)(A));

» Count Two (violations of the False Claims Act, 31 U.S.C.
8 3729(a)(1)(B));

» Count Four (violations of the Hawaii False Claims Act, Haw.
Rev. Stat. $61-21(a)(1)); and

» Count Five (violations of the Hawalii False Claims Act, Haw.
Rev. Stat. $61-21(a)2)).



On June 10, 2019, Defendants filed their Motion for Summary
Judgment, arguing that they are entitled to judgment as a matter of law and that
Relator has insufficient evidenagéany,to supporall elements oher claims.
ECF No. 76. On August® 2019, Relator filed her Opposition, ECF No. 79, and
Defendants filed their Reply olugust 30 2019, ECF No. B8 The court heard the
motion on September 17, 2019.

lll. STANDARD OF REVIEW

Summary judgment is proper where there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law. Fed.
R. Civ. P. 56(a). Rule 56(a) mandates summary judgment “against a party who
fails to make a showing sufficient to establish the existence of an element essential
to the party’s case, and on which that party will bear the burden of proof at trial.”
Celotex Corp. v. Catretd 77 U.S. 317, 322 (1986&ee also Broussard v. Univ. of
Cal. at Berkeley192 F.3d 12521258 (9th Cir. 1999).

“A party seeking summary judgment bears the initial burden of
informing the court of the basis for its motion and of identifying those portions of
the pleadings and discovery responses that demonstrate the absence of a genuine
isste of material fact.”"Soremekun v. Thrifty Payless, 809 F.3d 978, 984 (9th
Cir. 2007) (citingCelotex 477 U.S. at 323%kee also Jespersen v. Harrah's
Operating Co.392 F.3d 1076, 1079 (9th Cir. 2004). “When the moving party has
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carried its burdennder Rule 56[(a)] its opponent must do more than simply show
that there is some metaphysical doubt as to the material facts [and] come forward
with specific facts showing that there ig@nuine issue for tridl Matsushita

Elec. Indus. Co. v. Zenith B@ Corp, 475 U.S. 574, 5887 (1986) (citation and
internal quotation marks omitted).

“An issue is ‘genuine’ only if there is a sufficient evidentiary basis on
which a reasonable fact finder could find for the nonmoving party, and a dispute is
‘materid’ only if it could affect the outcome of the suit under the governing law.”

In re Barboza545 F.3d 702, 707 (9th Cir. 2008) (citiAgderson v. Liberty

Lobby, Inc, 477 U.S. 242, 248 (1986)). When considering the evidence on a
motion for summary judgnme, the court must draw all reasonable inferences in the
light most favorable to the nonmoving parfgriedman v. Live Nation Merch.,

Inc., 833 F.3d 1180, 1184 (9th Cir. 2016).

V. DISCUSSION

A. The State Law Claims Fall
Initially, Counts Four and Fivethe Hawaii False Claims Act

claims—fail as a matter of law. Defendants proffeundisputecevidencehat no

3 The Hawaii False Claims Aanposes liability against a person who, among other acts:

(1) Knowingly presents, or causes to be presented, a false or
fraudulent claim for payment or approvir]
(continued . . .)



Stateof Hawaiifunds were ever at issu&eeKogamiDecl. 14, ECF No. 76 at
PagelD#642 (“[T]he State does not pay any amount to HCAP and HCAP HS does
not bill the State for any amounts related to the Head Start program. The State of
Hawaii did not provide any funding for HCAP’s Head Start grants for the School
years . .. 2014 throudt018.”); Piper Decl{ 7, ECF No. 7& at PagelD #646
(“Head Start grants do not and never have included any monetary payments from
the State of Hawaii.})Cabato Decl{ 6, ECF No. 767 at PagelD #649 (“[F]Jrom
2010 to 2017, Head Start grants did not include any monetary payments from the
State of Hawaii.”).

Relator offeedno evidence contradicting these statemenkser
opposition andsheacknowledgedat the September 17, 201fearing that she has
no such evidenceAccordingly, Defendants cannot tiable for violating Hawaii’s
False Claims Aet-they could not have made a “claim” under the Hawaii /ARxe
Haw. Rev. Stat§ 661-21(e) (defining “claim” as requiring, among other things,
that ‘the Statgorovides or has provided any portion of the money or property that

Is requested . . . or will reimburse the contractor, grantee, or other recipiemy for a

(. . . continued)
(2) Knowingly makes, uses, or causes to be made or used, a false
recordor statement material to a false or fraudulent dl&im

Haw. Rev. Stat. § 661-24).



portion of the money or property that is requested”) (emphasis adtleeinotion

iISs GRANTED as tdCounts Four and Five.

B.

who:

The Federal False Claims Act Couns Fall

As relevant to this casthe FCAimposes liabilityagainstany person

(A) knowingly presents, or causes to be presented, a false or
fraudulent claim for payment or approvgir]

(B) knowingly makes, uses, or causes to be made or used, a
false record or statement material to a false or fraudulent

claim.]

31 U.S.C. 8729(a)(1) For these purposes,‘claim” is defined in part as:

(A) . .. any request or demand, whether under a contract or
otherwise, for money or property amthether or not the United
States has title to the money or property,+hat

(i) is presented to an officer, employee, or agent of the United
States; or

(ii) is made to a contractor, grantee, or other recipient, if the
money or property is to be spent or used on the Goverisnent
behalf or to advance a Government program or interest, and if
the United States Governmeant

(I) provides or has provided any portion of the money or
property requested or demanded; or

(1) will reimburse such contractor, grantee, or other
recipient for any portion of the money or property which
Is requested or demanddd

31 U.S.C. 8729(b)(2)(A).



Count One alleges violations 38729(a)(1)(A) and Count Two
alleges violations 0§ 3729(a))(B). The court analyzes eachunt in turn.

1. Count OneFails for Lack of Evidenceof a“Claim for Paymentor
Approval

Defendants argue th@ount Ondails as a matter of law because
(anong other reasohfKelator has no evidence tha¢fendantactuallypresented
a claim “for payment or approval.3ee31 U.S.C. 8729(a)(1)(A)(creating
liability against ‘any persomwho. . .knowingly presents, or causes to be
presented, a false or frauduletdim for payment or approval (emphasis added).
The courtagrees.

a. No “claim for payment” or presentment of such a claim

Relator has no evidence that any Defengaasented or submittea a
invoice orbilling or other similar documerfivhetherfalse or not}o the United
Stateqor any employee or agentthie United Stategeeking payment or
approval ofanypayment. And without a claim for paymenrtregardless of the
allegedexistence of fraud-there can be no violation of the AC See, e.gUnited
States v. Kitsap Physicians Sel14 F.3d 995, 100®th Cir. 2002) (“[Relator]
must showan actual false clainfor payment being made to the Government.™)
(quotingUnited States ex rel. Clausen v. Lab. Corp. of, 290 F.3d 1301, 1311

(11th Cir. 2002)).“Without thepresentmendf such a claim, whilehie practices of



an entity that provides services to the Government may be unwise or improper,
there is simply no actionable damage to the public fisc as required under the False
Claims Act? Clausen 290 F.3d at 1311 (citingarrison v. Westinghouse
Savamah River Cq.176 F.3d 776, 785 (4th Cir. 1999)).

At most, Relator proffers her declaration and accompanying charts
prepared for litigatiome-stating the allegations of the Complaint for the 2054
and 201516 school years-butwithout attaching anyupporting documents such
as notes or specific attendance records, i.e. withcutlevidence Specifically,
Relator’sExhibits 3 through 16 araothing more thapie charts and tables that
duplicate the Complait#t allegationsn adifferent form Someof thecharts refer
to spreadsheetbat referto particular children thabefendantsllegedy
fraudulently counted in enroliment numbess€, e.g.ECF No. 798 at PagelD
#896), withsummaiesthatin turn cieto “participant notes “screen shots,and
“attendance recoed’ But, again, tbsesupportingdocuments araot included in
the record In short, there is no admissible evidence opposing Defendants’ motion.
SeeAdv. Comm. Note to Fed. R. Civ. P. 56(c)(1)(A) (explaining that where an
opposingparty’s declaration refers to documents not in the record, those materials
must be placed in the recor®iigro v. Sears, Roebuck & C@84 F.3d 495, 497
(9th Cir. 2015) (“The district court can disregard a-seliving declaration that
states only conclusions and not facts that would be admissible eviglence
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(citations omitted)F.T.C. v. Publg Clearing House, In¢104 F.3d 1168, 1171

(9th Cir.1997) (“A conclusory, sel§erving affidavit, lacking detailed facts and

any supporting evidence, is insufficient to create a genuine issue of material fact.”).
In any event, even if the court were to considerdferences in

Relator'ssummaries aproperevidenceof falsified enrollment figuresnone of

themindicates that clains for payment vereactuallymadeto the federal

government “It is not enough for [Relator] ‘to describe a private scheme in detalil

but then to allege simply and without any stated reasdéofbelief that claims

requesting illegabaymens must have been submitted.Kitsap Plysicians Sery.

314 F.3d at 1002 (quotimglausen 290 F.3d at 1311)'The [FCA] . . . focuses on

the submission of a clajmand does not concern itself with whether or to what

extent there exists a menacing underlying scheruk (citation omitted). That is,

“[v]iolations of laws, rules, or regulations alone do not create a cause of action

under the FCA. ltis the false certification of compliance which creates liability

when certification is a prerequisite to obtaining a government benéitited

States ex. rel Hopper v. Ant@®il F.3d 1261, 1266 (9th Cir. 1996) (citati@msl

emphasi®mitted). See also, e.gCafasso v. Gen. Dynamics C4 Sys.,,|687

F.3d 1047, 1055 (9th Cir. 2011) (“The FCA attaches liability, not to the underlying

fraudulentactivity or to the governme'rs wrongful payment, but to the ‘claim for

payment.”) (quotingUnited States v. River&5 F.3d 703, 709 (1st Cir. 1995)
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(square brackets omittedindeed Defendants point ouhatRelator admitted
duringher deposition theher Complaint is not based on the submission of false
billings or claims butratheris based on submission of allegedly false enrollment
numbers for the first day of a school ye&eeECF No. 7611 at PagelD #6994,
698.
b.  The Head Start grarapplicationsand monthly reports
Relatorargues that her theory is that the Head Start gapptication
itself, which must have been submittedthe government in some foriyas
askingfor moneyandwasthusa “claim” for purposes o 3729(b)(2) See ECF
No. 79 at PagelD #830 (arguing that “HCAP’s submission of an application for [a]
Head Start grant is a form of request, which falls squarely with (sic) the definition
of ‘claim’ under 31 U.S.C8 3729(b)(2)(A)”). Butthis theory fails for at leasivb
reasons.
If the theory is that thmitial grant application for Head Start funding
wasa “claim,” Relator has nevidence that thmitial enroliment figure of 1650
(as listed on the01011 grant award, ECF No. 78 at PagelD #653-the only

documenfor that year from which the court can infer that HCAP presented an

4 Neither the initialgrant application, nor any renewal application, is part of the record.
Relator thus asks the court to infer that enroliment figures must have been patt of s
applications.
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enrollment figure to a federal agefaeyas incorrect, much lessaudulent All of
Relator’s charts ansummariesefer to enroliment in 20for 2015(not 20D or
2011). And she admits in her opposition that she has no evidence “at this time”
(i.e., when the opposition was fileth August 27, 200%egarding prior school
years. SeeECF No. 79 at PagelD #83F5heonly assumes that if the alleged fraud
occurred in 2014r 2015 it “most Ikely” occurred earlierld. at PagelD #8333
(Relatots oppositionarguingthat “[a]lthough it is true that there is no evideate
this timerelated to these [prior] school years, the extent, magnitude, and
complexity of the fraudulent practices used . . . in the school years 2014/2015 and
2015/205 clearly and unequivocally show that HCAFS most likely engaged in
the same fraudulent practga the school years 2010 through 2014, for a financial
gain”). Her assumptions and argumertsweverare notevidence See, e.g.
Flaherty v. Warehousemen, Garage & Serv. Stations€Ehgzal Union No. 334
574F.2d 484, 486 n.2 (9th Cir. 1978)L€gd memoranda and oral argument, in
the summaryudgment context, are not evidence, and do not create issues of fact
capable of defeating an otherwise valid motion for summary judgrment.”

And evenif Relator’stheory is that the enroliment figure of 1659
(listed on the grant awafdr the 204-15 or 205-16 school yeaxy ECF No. 7€9
at PagelD #671, 67%as falsdor therenewalof the Head Start grant, she still
lacks specifievidenceof what“claim” was submited andwhat representations

12



regarding erolimentwere made Moreimportantly, even if the court infefrom
therenewal of thegrant award itselfhat HCAP HSmust havecertifiedan
enrollmentof exactly 165%&s part of the grant procegglator’s theonrstill fails.

Defendants explaifwithout contradiction) thaunderHead Start’'s
statutory and regulatory schenpayment undethe grant is not based antual
enrollmentonthe first day of the school year onany given month That is,
reportsof actualenrollmentarenot submittedfor the purpose of paymeng&nd
evenif the requiregeriodicreports ofactualenrolimentsee, e.g 42 U.S.C.
8§ 9836a(h)(2)are lower than funded enrollment, they would-ratithout several
othersubsequerdandindependent occurrencesead to a reduction or curtailment
of Head Starfunds. This reasoningequires an understandingtbt basic Head
Start grant process, and the role enrollment plays ifihe court thus sets fortheth
relevant statutory and regulatory context

A Head Start gant applications based o “community assessmeht
which must include, among other informatioft]ife number of eligible infants,
toddlers, preschool age children, and expectant mothers, including their geographic
location, race, ethnicity, and languages they spekC.F.R. § 1302.11(@D)(),
as well as children who may be homeless, in foster calegwadisabilities seeid.
§81302.11(b)(1)(ifA) to (C). Eligibility is basedprimarily onseveral factors
family income beng bdow the federal poverty lingdamiliesreceving certain

13



public assistance payments,ahildrenbeing homeless or in foster casgee45
C.F.R.8§1302.12(c). Based on such a community assessment, HCAP obtained a
grant to provide Head Start servisgish a “funded enrollment” or “client

population” of from 1650 to 1659 children per school yeamn at least 2010 to

2018 SeeECF No 769 at PagelD #653 t675.

A Head Start program “must maintain its funded enrollment level and
fill any vacancy as soon as possible [and] must fill any vacancy within 30 days.”
45 C.F.R81302.15(a). And it “must nke efforts to maintain enroliment of
eligible children for the following year.” 45 C.F.B1305.15(b).Accordingly, a
Head Start program “must develop at the beginning of each enrollment year and
maintain during the year a waiting list that ranks children according to the
program’s selection criteria.” 45 C.F.81302.14(c).

The Secretary of Health and Human Services monitors Beatl
granteedgor compliance As part of that monitoring proceggantees must report
their enrollmentmonthly. See42 U.S.C 8 9836a(h)(2) (“Each entity carrying out
a Head Start program shall report on a monthly basretSecretaryand the

relevant Head Stargancy—(A) the actual enrollment in such program; and (B) if

®> The undisputed evidence establishes that Defendants maintained such a waiting list
and in fact filled (within 30 days) any vacancies that may have occurredbitmemt lists that
were established on the first day of the school y8aeECF No. 82-6.
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such actual enroliment is less than the funded enrollment, any apparent reason for
such enrollment shortfall..9 But only if actual enroliment is less than funded
enrollment for “not less than@bnsecutive monthsis reviewed on a “semiannual
basis”is there gotentialconsequenceSee42 U.S.C8 9836a(h)(3)A). Suchan
enroliment shortfallriggels development by th8ecretary“in collaboration with

[the Head Start grant@gof] a plan and timetable for reducing or eliminating

underenrollment taking into consideration” a hosstatutorily-definedfactors. Id.

® The Head Start statute defirtee term‘actual enrollment” as “the actual number of
children enrolled in such program and reported by the agency (as required in [ 323han
a given month.” 42 U.S.C. 8 9836a)f(A). And it defines “funded enroliment” athte
number of children that the agency is funded to serve through a grant for the progrem dur
such fiscal year, as indicated in the grant agreeimdtU.S.C. £836a(h)(1)(C).

In turn, the Head Start regulatiotigrrently definghe term‘enrolled (or any variation
of)” as meaning “a child has been accepted and attended at least one class fbasedter
family child care option or at least one home visit for the home-based option.” 45 C.F.R.
§ 1305.2 (Oct. 1, 2018)But the regulatory definition has changed over the relevant timeframe.
In 2015, the regulations defined “enrolled” as meaning:

a child has been accepted and attended at least one class, has received at least
one home visit, or hagceived at least edirect service while pending

completion of necessary documentationattendance in a center, based on state
and local licensing requirements. For Early Head Start, enroliment inc@lides
pregnant women that have been accepted and received at kdstonservice.

45 C.F.R. § 1305.1 (Oct. 1, 2016) (reprinted at ECF No. 76-15 at PagelD #802); ECFA\at. 38-
PagelD #178 (setting forth effective date of March 12, 2015). Andtoribiat “enrollment”
meant “the official acceptance of a family by a Head Start program and the completion of all
procedures necessary for a child and family to begin receiving services.” & §1305.2(b)
(Oct. 1, 2010) (reprinted at ECF No. 76-14 at PagelD #793); ECF No. 38-3 at PagelD #175.
Given these definition®efendants acknowledgeand without specific contradictory
evidence from Relaterthat “HCAP HS previously used the term ‘ghost children’ in connection
with certain students whom HCAP enrolled automatically to comply with Head Start
regulations,” Kogami Decl. §, ECF No. 82t at PagelD #1204yhere “[t{]hose students
included: Secongear kindergarteners; repeat enrollers from previous school years; chiidren i
foster care; and homeless childremd:

15



8 9836a(h)(3)(B)footnote omitted) And then,only if “after receiving technical
assistance and developing and implementing the plan . . . for 12 madths,”
8§ 9836a(h)(5)(A), and only if actual enrollment is “less than 97 percent of its
funded enroliment,id., may the Secretathendesignate the Head $tgrantee as
“chronically underenrolled,” anpgossibly“recapture, withhold, or reduce the base
grant for the program” on a percentage hadist 9836a(h)(5)(A)(i) & (ii). That
is, even for a “chronically underenrolled” grantdes Secretary mastill waive
any reductions in funding based on several discretionary factors stsgnasg
significant numbers of highly mobile children” or that gveolimentshortfall is
expected to be temporary or is not significaat. 8 9836a(h)(5)(B)(i) to (iii).
Given this statutory and regulatory framework, Relator’s thedat
submssion of allegedly falsified enroliment data (eithatially, or in the grant
renewal process, or in monthly enroliment reportem)stitutesa “claim for
payment or approval—necessarily fad In this context, payment (or even a
reduction in payment) was not contingent on the enrollment repoiEnen
assumingherewerea disputedactualquestion over whether the enrollment

numbers submitted to the Secretamre falsesuch submissiogould not have
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been a “claim for payment” for purposes of the FCAmple caselaw from
analogous FCA contexts supports this conclusieeeHopper, 91 F.3d at 1266
(finding no FCA violation where the relator’'s complaint included allegations that a
school district inflated the enrollment of special education children, reasoning in
part that government funding did not directly depend on the number of enrolled
children); United States \Southland MgmiCorp., 326 F.3d69, 67576 (5th Cir.

2003) (finding no FCA liability where allegedly false reporting on Section 8
housing conditionso the Secretary of Housing and Urban Developmenitid

lead only to a corrective action periedhot to a loss in housing assistance
payments—reiterating that “[t]here is no liability under [the FCA] for a false

statement unless it is used to get [a] false claim paitf. ]pookeranv. Mercy

” To be clear, the court has not determined that Relator has sufficient eviol@noee
thatHCAP HS’senroliment numbers were falséndeedjt appears clear from Defendants’
Supplemental Exhibit F, ECF No. &+that any “ghost children” were timely replaced by
qualified children on a waiting list such that actual enrollment was never beddwrided
enrollment of 1659.SeeKogamiDecl. 114, 5, ECF No. 82-1 at PagelD #1205 (explaining how
HCAP HS maintained its funded enroliment levels by replacing vacancies witreohrom a
waiting list, as set forth in Supplemental Exhibit F). Moreover, Relator has nmeeide
contradictingthe findings of the Head Start audits that found HCAP HS was fully complying
with enrollment requirementsSeeECF No. 76-12.

That is, Relator has not producadficientevidence to rebut DefendaneXplanation of
the use of the term “ghost childrenNor hassheproduced evidence thBCAP’s actual
enrollmentever fell kelow 97 percent of 1659—the threshtiatcouldlead to a “chronic
underenrolimenttlassification and possible reduction in funding. At best, she has produced
incomplete and unauthenticated excerpts from transcripts of recorditigamimeetings that
refer, in an unknown context, to enrollment of 1500 or 1522 child&ze, e.g ECF No. 79-21
at Page ID #1162 and 1164. But because there was no “claim for payment” for purposes of the
FCA, any question of fact in this regard would not be a “genuine issue of matefiébfact
purposes of Rule 56’s summary judgment stanttardn FCA claim

17



Hosp. of Pittsburgh281 F.3dL05,109(3rd Cir. 2002)finding no possible FCA
claim wheréthe [allegedly falseqpplication was a request that Mercy be
designated a clinical centaand “was not a request or demand for federal funds
but rather “was simply the first step in a process that ultimately might have led, but
in actuality did not lead, to the authorizatioithe payment of federal furitjs®

In short, Relator has not met her burden at this summary judgment
stage to demonstrate a genuine issue of material fact as to Count One. There is no
evidenceof a “claim for payment or approvalinder§ 3729(a)(1)(A).
Accordingly, the courGRANTS Defendants’ Motion for Summary Judgment as to
CountOne.

2. Count TwoFails for Lack of EvidenceThat Any Alleged Fraud
Would Have Ledo a Reductionin Head StartFunding, i.e., that it
Would be “Material”

Count Two fails for largely the same reasons that Count One fails.

Section 3729(a)(1)(B) does not create liabilitypoesentinga “false or fraudulent

8 For this reasondack of a claim for pyment—the court rejectRelator’s belated
invocation at the September 17, 2019 heaoingn “implied false certification” theorySee
Universal Health Servs. v. United States ex rel. Escdl#6 S. Ct. 1989, 1999 (2016)
(recognizing that an “implietalse certification theory” can in some circumstances provide a
basis for FCA liability, where submission of a claim for paynieqmtiiedly represents that there
has been full compliance with material statutory, regulatory, or conttaetparements). If no
claim for payment was submitted in the first place, there can be no “implieddyctaisficatiori
that the clainwas infull compliancefor purposes of the FCASeeHopper, 91 F.3d at 1174
(reciting elements of a false certification FCA claim @9 a false statement or fraudulent
course of conduct, (2) made with scienter, (3) that was matiaing (4) the government to
pay out money or forfeit moneys tu@mphasis added).
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claim for payment or approval” (as da&8729(a)(1)(A)). Rather, it requires
making orusinga false record or statement that is “material” to a false or
fraudulent claimwherethe FCA defines “material” as “having a natural tendency
to influence, or be capable of influencing, the payment or receipt of money or
property.” 31 U.S.C8 3729(b)(4) A cause of action und&3729(a)(1)(B)is
‘complementary’ to one under section 3729(a)(1)(A) and accordingly, ‘the
elements for a count brought under section 3729(a)(1)(B) are practically identical
to the requirements for a count brought under se8i@9(a)(1)A).” United
States ex rel. Scott v. Pac. Archite&t&ngrs (PAE), Inc.270 F. Supp. 3d 146,
154 (D.D.C. 2017) (quotinBencheng Si v. Laogai Research Fouid.F. Supp.
3d 73, 87 (D.D.C. 2014))Section 3729(a)(1)(B) wdslesigned to prevent those
who make false records or statementsfrom escaping liability solely on the
ground that they did ndhemselvepresent a claim for payment or approval.”
United States ex reTotten v. Bombardier Corp380 F.3d 488, 501 (D.Cir.
2004)(Roberts, J.).

Allegedly false use of enrollment numbers cannot have been
“material” here becauseunder Head Start’s statutory and regulatory scheme
explained above-those enrollment numbers would ribé capable oinfluencing
.. .the payment or receiptf money.” 31 U.S.C. § 3729(b)(4)Stated differently,
because¢he Secretary would have patCAP HSs grant regardless of the
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enrollment submitted with the grant renewals (or submitted during monthly
reporing), the enroliment figures were not matet@lpayment.See, e.gEbeidex
rel. United States. Lungwitz 616 F.3d 993, 998 (9th Cir. 2010) (“[M]ateriality
[under the FCA] is satisfied . . . only where compliance is ‘a sine qua non of
receipt of [government] funding.”) (quotingopper, 91 F.3dat 1267).Even if

lower enroliment might (or might not) eventually lead to a reduction in funding if
underenroliment was nabrrectedbr any funding reduction waived, trepecific
(alleged) falsehoods at issue hkael na‘tendency to influence, or [cap#ity] of
influencing, the payment or receipt of money or property.” 31 U.S.C.

§ 3729(b)(4).

In Escobar the Supreme Court held that H§[FCA'’s] materiality
standard is demandirig136 S. Ct. at 2003"The False Claims Act is ntan alt
purposeantifraud statutéor a vehicle for punishing gardemariety breaches of
contract or regulatory violatioris.ld. (quotingAllison Engine Co. v. United States
ex rel. Sander53 U.S. 662, 672 (2008)).

A misrepresentation cannot be deemed material merely

because the Government designates compliance with a

particular statutory, regulatory, or contractual

requirement as a condition of paymeNtor is it

sufficient for a finding of materiality that the

Government would have the option to decline to paty if i
knew of the defendars noncompliance.
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Id. GivenEscobar’'sreasoningeventhe possibilitythat (allegedly) falsified
enrollment figuregouldhave allowed the SecretaryterminateHCAP HS'’s

funding under 45 C.F.R. B304.5 (setting forth groundglowing forterminaton

of financial assistance, including failure to abide by terms and conditions of a
grant)would not be enough to find “materiality3ee alsdJnited Stategx rel.

Kelly v. Serco, In¢.846 F.3d 325, 334 (9th Cir. 2017) (“[T]he possibility that the
government would be entitled to refuse payment if it were aware of [the] alleged
violations is insufficient by itself to support a finding of materidlitgder the

FCA]").

In sum, because Relator has no evidence of a connectioaedretiae
alleged fraud, and a claim for payment, the fraud cannot be “material” under
8§3729(a)(1)(B).See, e.gLum v. Vision Serv. Plai04 F. Supp. 2d 1237, 1241
42 (D. Haw. 2000) (“[A] mere regulatory violation would not give rise to a viable
[FCA] action. . . . Absent express false certifications upon which funding is
conditioned, the [FCA] provides no remedy.”) (citiHgpper, 91 F.3d at 1267).
Accordingly, Defendants are entitled to summary judgment on Count Two.

I
I
I
I
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V. CONCLUSION

Relator has not met her burdeindemonstrahg a genuine issue of
material fact as to all remaining counts of her Complaint. Defendants’ Motion for
SummaryJudgment, ECF No. 76, is GRANTED. The Clerk of Court is directed to
close the case file.

IT IS SO ORDERED

DATED: Honolulu, HawaiiSept. 272019.
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%, /s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge
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