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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OFHAWAII

THAD J. THOMPSON, Civ. No. 1600128 JMSRT
Plaintiff, ORDER (1) DENYING MO'ION
VS. TO ALTER OR AMEND
JUDGMENT, ECHNO. 150; AND
J. AFAMASAGA, STATE OF HAWAII, (2) DENYING MOTION FOR A
NEW TRIAL, ECF NO. b1
Defendars.

ORDER (1) DENYING MOTION TO ALTER OR AMEND JUDGMENT,
ECFE NO. 150; AND(2) DENYING MOTION FOR A NEW TRIAL,
ECE NO. 151

l. INTRODUCTION

In this prisoner civil rights action, Plaintiff Thad Thompson
(“Plaintiff”), who was a pretrial inmate at Oahu Community Correctional Center
claimed that Defendant Adult Correction Officer (“ACO”) J. Afamasaga
(“Defendant” or “Afamasaga”) used excessive force against Plaintiff in \oalati
of the UnitedStates Constitution. During a stggarch, Defendant discovered an
item concealed between Plaintiff's buttocks. A physical altercation followed,
during which Plaintiff was injured. On May 29, a tday nonjury trial
commenced on Plaintiff's claim agait Afamasagaln its June 26, 201&indings
of Fact and Conclusions of LawHOFCOL"), the court found that Plaintiff failed

to show by a preponderance of the credible evidence that the force Defendant
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purposely or knowingly used against Plaintiff was objectively unreasonable. ECF
No. 148at PagelD #5434. That is, the court found that Plaintiff failed to prove
that Defendant used constitutionally excessive force against Plaldtitit

PagelD #44. On June 26, 2018, Judgment was entered in favor of Defendant and
against Plaintiff. ECF No. 149.

On July 18, 2018, Plaintiff, proceeding pro'diéed two separate

motions— a Motion to Alter or Amend Judgment, ECF No. 150, and a Motion for
a New Trial, ECF No. 151. On October 9, 2018, Defentilaatan Opposition.
ECF No. 167. Despitealving obtained numerous extensions of tisesECF
Nos. 169, 171, 174, Plaintiff did not file a Reply. Pursuant to Local RA(d),
the court finds this matter suitable for dispositiathout a hearing.

For the reasons discussed bel&intiff's Motions are DENIED.

. STANDARDS OF REVIEW

Pursuant to Federal Rule of Civil Procedure 5@istict court may
reconsidefinal judgmens and order a new trial or alter or amend@ment
Fed. R. Civ. P. 59(aje). UnderRule 59(aj1)(B), a court may grant a new trial

“after a nonjury trial, for any reason for which a rehearing has heretofore been

! During trial, Plaintiff was rpresented by retainedunsel. On September 25, 2018,
Plaintiff’'s counsel’s motion to withdraw as counsel was granted, ECF No. 162, and theetourt s
briefing deadlines for Plaintiff’'s motions for new trial and to alter orrajadgment, ECF No.

163.



granted in a suit in equity in federal court.” There are three grounds for granting

new trials in courtried actions“(1) manifest error of law; (2) manifest error of

fact; and (3) newly discovered evidenc&fown v. Wright588 F.2d 708, 710

(9th Cir. 1978) (per curiam) (citing 6Moore’s Federal Practicg 59.07 at 59

94). And the Ninth Circuit has identifietbur non-exclusive reasons grant a

motion to alter or amend a judgment under Rule 5&(#) if such motion is

necessary to correct manifest errors of law or fact upon which the judgment rests;

(2) if such motion is necessary to present newly discovered or previously

unavailable evidenc€3) if such motion is necessary to prevent manifest injustice;

or (4) if the amendment is justified by an intervening change in controlling law.”

Allstate Ins. Co. v. Herrqr634 F.3d 1101, 1111 (9th Cir. 20Xtitation omitted)
Mere disagreement with a previawsing is not a sufficient basis for

reconsiderationMcAllister v. Adecco Grp. N.A2018 WL 6682984, at *2 (D.

Haw. Dec. 19, 2018) (citing/hite v. Sabatino424 F. Supp. 2d 1271, 1274 (D.

Haw. 2006). Thus, a Rule 58otionfor new trial orto alter or amend judgment

“may not be used to relitigate old matters, or to raise arguments or present

evidence that could have been raised prior to the entry of judgntextdn

Shipping Co. v. Bakeb54 U.S. 471, 486 n.5 (200&jtation and quotatiomarks

omitted) And although ddistrict court has considerable discretion when

considering g4Rule 59]motion[,]” Turner v. Burlington N. Santa FeR.Co, 338



F.3d 1058, 1063 (9th Cir. 2003)catingor “amending a judgment after its entry
remains arextraordinary remedy which should be used sparindlijstate Ins.
Co, 634 F.3d at 111(internal quotation marks and citation omitted)

lll. DISCUSSION

Plaintiff contends that the court erred and/or engaged in judicial
misconducby (1) denying his motion in limine to introdu€eharacter evidence
(i.e., prior bad acts) of Defendant”; (2) intimidating Plaintiff's counselcé®)ng
a recess during defense counsel’s cross examination of Plaintiff, thereby
preventing Plaintiff from proviehg further testimony(4) allowing defense counsel
to “test” Plaintiff's memorycapabilities and(5) exhibiting bias bymaking
credibility determinations, factual findings, and legahclusionsn favor of
Defendant and against Plaintiffat were‘obviously against the weight of the
evidence’ ECF No. 150 aPagelD #55&9; ECF No. 151 at PagelD #5633.

In large part, Plaintiff simply disagrees with the court’s rulings,
including credibility determinations, which is resufficientbasis for
recansideration under Rule 5%®laintiff does not contend that there is newly
discovered evidence that was previously unavailable or that reconsideration is
sought based on any intervening change in controlling law. For the reasons

discussedbelow, Plaintiffhas failed to establidhat the judgment is based on



manifest errors of law or fact and/or that reconsideration is necessary to prevent
manifest injustice.
A. Motion in Limine — Rule 404

Plaintiff argues that the cougtred by denyingpis motion in limine to
include character evidenoé Defendan{prior bad actdy Defendantgainst other
inmate$. ECF No. 151 aPagelD #565 But Plaintiff did not file such a motion in
limine. Rather, Defendant filed a motion in limiteeexcludecharacterevidence
under Federal Rule of Evidence 404(a) and EJF No.101

Defendant’smotion inlimine toexcludecharacterevidencebecame
somewhat convoluted. In response to that motion, Plaintiff proffered that
Defendant andCO DannyPateésio (“Patelesio”)*have a routine practice and
habit of beating inmates.” ECF No. 1afPagelD #424. Thus, Plaintiff sought
admission of prior assaulismider Rule 406, but did not seek admission of prior
assaults under Rule 404(b).

During a January 22, 2018 hearing on the motions in limine, the court
denied Plaintifs request to admit evidence of the alleged prior inmate assaults
under Rule 406. As stated in the Advisory Committee Notes to Rule 406,
“evidence of other assaults is inadmissible torprine instant one in a civil assault
action.” The court was equally clear, however, that it was not rulingrgaieon

the possible admission of prior assaults at trial under Rule 404(b). Instead, the
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court informed Plaintiff's counsel that he was not precluded from raising any Rule
404(b) evidence at trial. And as a result, the court grddédendant’smotion
without prejudice.

During trial, Plaintiff neither made an offer of proof nor sought to
introduce evidencander Rule 404(b)Thus Plainiff cannotestablisherror. See
Fed. R. Evid. 103(&2) (requiringthat in order to preserve a claim that the court
erred by excluding evidence, a party must make an offer of proof)
B. Intimidation of Counsel

Plaintiff contends that the court improperly intimidated Plaintiff’s
counsel. But Plaintiff does not specify what the court did or said to intimidate his
counsel, nor does he identify when the court engaged in such coiithus,.
Plaintiff has failed to show that the court improperly intimidated counsel, let alone
that such unidentified conduct constitutes manifest error of law or resulted in
manifest injustice.
C. Recess

Plaintiff contends that the court violated Federal Rule of Evidence
611(a) when it called a recess while Plaintiffs “testifying in response to [the]
Deputy Attorney General['s] . . . questioning,” thereby cutting off Plaintiff's

testimony and depriving him of an opportunity to provide further testimony. ECF



No. 151 atPagelD #565 The exact nature of this claim is unclear, but regardless,
the timing of a recess during trial cannot give rise to any allegation of error.

Rule 611 provides:

The court should exercise reasonable control over the

mode and order of examining witnesses and presenting

evidence so as t¢1l) make those procedures effective for

determining the truth; (2) avoid wasting time; and

(3) protect witnesses from harassment or undue

embarrassment.
Fed. R. Evid. 611(a). Embedded in Rule 611(a) is authorization for a trial court to
exercise broadiscretion over triamanagement decision§ee United States v.
Fields 763 F3d 443, 465 (6th Cir. 20143ge also United States v. Claiboriié5
F.2d 784, 804 (9th Cir. 1985) (recognizing that Rule 611(a) grants a trial court
“broad discretion . .to order a recess as circumstances necessitabetgated on
other grounds by Ross v. Oklahgm&7 U.S. 81 (1988)). And a court’s trial
management decisions are generally overturned only if a “defendant’s substantial
rights are affected.’Fields, 763F.3dat465.

Here,Plaintiff’'s counsel did not object to a recess during Plaintiff's
cross examinationSeeUnited States v. Boggg37 F. App'x243, 25354 (6th Cir.
2018) (rejecting claim that trial court erred by calling several recesses during direct

examination of witnesses, particularly where defendant did not object to those

recesses)Jnited States v. Hendersofi78 F. Appk 459, 460(9th Cir. 2012)
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(Mem.) (rejecting claim that trial court abused its discretion by calling a recess
during a witness’s testimony where Defendant’s counsel did not object to the
recess).And Plaintiff does not contend thebunsel for either party wasevented
from eliciting further testimonfrom Plaintiff after the recessSee, e.gCastro v.
Tanner, 2014 WL 2938355, at *381 (E.D. La. June 27, 2014) (finding no error or
prejudice where the court called a recess during -@wasiination, allowed
counsel to continue questioning witness after recess, and excused witness after
counsel for both parties said they had no more questions, even though witness
stated that he had more to say). In short, Plaintiff has failed to show that his
substantial rights were affted by the timing of eecess during his cross
examination. Thus, Plaintiff has failed to show manifest error of law or manifest
injustice resulting from the court calling a recess during Plaintiff's testimony
during crossexamination.
D. Cross Examimation

Plaintiff argues that the court erred by allowing Defendant’s counsel
to “test” Plaintiff's memorycapabilities. ECF No. 151 BlagelD #566, 572
Plaintiff does notdentify the nature ofsuch “tests.” Nor dodseexplain how
Defendant’s coured administered thes&ests” During cross examination,

however Defendant’s counselid question Plaintiff abouhconsistencies between



Plaintiff’s trial testimony andhis earlierstatement# grievances, reports, and
answers to discovery requests

The scope of cross examinatigenerallyis limited to “the subject
matter of the direct examination and matters affecting the witness’s credibility.”
Rule 611(b).Thus, questions addressing inconsistencies between trial testimony
and pretrial documents, as well as inconsistencies within variousraie
documents, are generally appropriate during cross examin&e®).e.gUnited
Statesy. Halg 422U.S.171, 176(1975) (* A basic rule of evidence provides that
prior inconsistent statements may be used to impeach the credibility of a
witness.’); Kalouma v. Gonzale$12 F.3d 1073, 1076 n.1 (9th Cir. 2008) (“Prior
Inconsistent statements are a classic ground to impeach a witn€skétrial
judge has a ‘high degree of flexibility’ in deciding how much inconsistency is
enough to permit use of a prior statement for impeachmétited Statev.
Higa, 55 F.3d 448, 453 (9th Cir. 1995) (quotidgited States v. Morgam55 F.2d
238, 242 (9th Cir. 1977)).

Here,Plaintiff has failed to show that tleeurt engaged in manifest
error of law by allowing Defendant’s counsel to ask questions about
inconsistencies between Plaintiff's trial testimony and varioudr@iedocuments

during cross examination or that such questioning resulted in manifescmjust



E. Determinations of Credibility, Facts, and Legal Conclusions

Lastly, Plaintiff contends that the court eraat/or exhibdbiasin
favor of Defendant and against Plaintiff in connection with its determinations
regardingcredibility, facts, and legal conclusions that were “obviously against the
weight of the evidence.” ECF No. 151RdgelD #565

As set forth in the FOFCOL, this court considerkee“testimony
from four witnesses and seventeen exhibits submitted jointly by the p&@és
No. 137, and admitted without objection.” ECF No. 148 at PagelD.#bH8
court “heard and weighed all the evidence and testimony presented at trial,
observed the demeanor of witnesses and evaluated their credibility and candor, and
heard and considered Plaintiff's and Defendant’s argumetds.More
specifically,asto the credibility of the parties, the court explained:

Plaintiff conceded that his accounts of the incident and
injuries set forth in his Complaint, grievance, and
answers to inteagatories differ from the others and
conflicts with portions of his trial testimonyoreover,
Plaintiff's testimony that Defendant punched Plaintiff in
the face three times with enough force to snap his head
back before Plaintiff had time to react andlpu
Defendant is not believable. Thus, taking into account
Plaintiff's demeanor, poor memory (for instance, in
claiming that Defendant, not Patelesio, took him to the
medical unit), and inconsistent accounts of the incident
and his injuries, the court finds Plaintiff's testimony to
lack credibility. . . . In contrast, based on his manner of
testifying, memory, and overall demeanor, the court finds
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Defendant’s testimony to be credible, and finds
Defendant’s version of events to be accurate and truthful.

Id. at PagelD #549%0.

Faintiff argues only that he would have made different credibility
determinations.SeeECF No. 151 aPagelD #56&72. Plaintiff sets forth what he
believes areontradictionsn Defendant’s testimony and asks the court to make
inferences favorable to him based on such inconsistencigghdgontradictions
Plaintiff highlightsare largelybetween Defendant’s testimony aaldintiff's
interpretation of portions of the evidence. For example, Plaintiff contends that
Defendant’drial testimony— that he thought Plaintiff may have been concealing
a weapon— clearly contradicts his later statement that the item Plaintiff concealed
was plastic and did not appear to be drugeeECF No. 151 aPagelD #569
From this, Plaintiff infers that Defendant had a good look at the item and therefore
lied when he said he thought it could have been a weddoat PagelD #5697 1.

Moreover Plaintiff's disagreement with the court’s rulggs not a
sufficient basis for reconsiderationcAllister, 2018 WL 6682984, at *Xee
White 424 F. Supp. 2dt1274 Nor may a Rule 59 motion be “used to relitigate
old matters.” Exxon Shipping Cp554 U.S. at 486 n.5. The court carefully
considered theameevidence Plaintiff highlights and determined tlwatbalance

Defendant’s testimony was more credible than Plaintiff's testimony.
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And although Plaintiftontends that the court’s determinations of
credibility, facts, and legal conclusions were the result of judicial bidsjlae¢o
provide any basis fdrias Generally, &sent evidence of some extrajudicial source
of bias or partiality, advergelingsalone do not suffice to overcome a
presumption of judicial integritySee Larson v. Palmateds15 F.3d 1057, 1067
(9th Cr. 2008) (citingLiteky v. United State$10 U.S. 540, 555 (199 see also
United States v. Martir278 F.3d 988, 1005 (9th Cir. 2002) (rejecting claim of bias
where the “judge’s knowledge and the opinion it produced were properly and
necessarily acqued in the course of the proceedings” rather than from an
extrajudicial source) (quotinigteky, 510 U.S. at 551)Plaintiff does notllege
thateither the court’s ruling alone, or amgmarkby the court during the
proceedingsevidences such a high degree of favoritism or antagonism to make
fair judgment impossibleSee Liteky510 U.S. at 555 (distinguishing obviously
biased judicial statement in an espionage case against a Gémeaiucan that
“German Americans[] . . . hearts are reeking with disloyalty” from examples not
sufficient to show bias, such as “expressions of impatience, dissatisfaction,
annoyance, . .angef,]” and a “stern and shetémpered judge’s ordinary efforts

at courtroom administration”).
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In sum,Plaintiff has failed taestablish biagnanifest error of laver
factbased on the court’'s determinations of credibility, factual findings, and legal
conclusionsor that the court’s rulings resulted in manifest injustice

V. CONCLUSION

Based on the foregoing, Plaintiffsddonto Alter or Amend
Judgment, ECF No. 150, and a Motion for a New Trial, ECF No. 151, are

DENIED.
IT IS SO ORDERED.

DATED: Honolulu, Hawaii, Marci20, 2019.

s D1
61"‘1\; D187y,

%, /s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge
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