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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

VERNON JOHNBAKER, CIVIL NO. 1600140JA0-RLP
Plaintiff, ORDER GRANTING IN PART AND
VS. DENYING IN PART
DEFENDANTS’ MOTION FOR
EVELYN GASPAR,RN; LOUIS SUMMARY JUDGMENT

NURSE SEMEATURN; LISA
OGATA, RN; COURTNEYMORI, RN;
DR. KARL AYER; DR. FRANCIS
HAMADA ,

Defendants.

ORDER GRANTING IN PART AND DENYING IN PART DEFENDANTS’
MOTION FOR SUMMARY J UDGMENT

. INTRODUCTION

This action arises out of the medical treatment Plaintiff VeBwaler
(“Plaintiff”) received while imprisoned at Oahu Community Correctional Center
(“OCCC”). On March 20, 2014, another inmate striat&intiff and injured his
jaw. Inhis Third AmendedComplaint(*TAC"), Plaintiff alleges thahe received
untimely and inadequate medical treatment for his injéMgintiff asserts Hawai‘i
state law negligence claimsd federal constitutional claimgainstDefendants
Evelyn GaspamkRN; Lisa OgataRN; Louis SemeatuRN; CourtneyMori, RN; Dr.

Karl Ayer; and Dr. Francisiamada' Nurse SemeatiNurse Morj Dr. Ayer, and

! NurseGaspaiand Nurse Ogatiaave not been served.
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Dr. Hamadgcollectively, “Defendants’jnovefor summary judgment as to
Plaintiff's 42 U.S.C. 8 1983 claims (Counts | and Il) against Nurse Semeatu, Nurse
Mori, Dr. Ayer, and Dr. Hamada and as to Plaintiffegligence claims against
Nurse SemeatiNurse Mori, and Dr. Aye(Count IIl).2

For the reasons sftrth below, the Court GRANTEN PART AND
DENIES IN PARTthe Motion

.  BACKGROUND

A. Factual History

Onthe evening oMarch 20, 2014another inmate strudRlaintiff at OCCC
Doc. Na 57 at | 1. Plaintiff was taken t@CCC’smedical module where he
complained of severe mouth and throat path. Nurse Gaspar took a photo of
Plaintiff's face, gave him an ice pack, and instructed him tottekeaproxen that
he alreadywned Id. Plaintiff returned to his moduldut two ad a half hours
laterheagaincomplained of paiand askedo go to the hospitalld. at 2.
Plaintiff returned to the medical module where Nurse Semeatu evaluatettdhim
According toPlaintiff, he bggedto be hospitalized biNlurse Semeatlaughed at
him and told him there was nothing wrowgh him. Id. Plaintiff returned to his
module and at 1:30am, he asked tlilA Corrections Officer (“£0") to call

medical and request hospitalizatiagain 1d. at{ 2. Nurse Semeatdenied the

2 The Court will refer tcPlaintiff's Hawai‘i negligence claim as “Count IIl,” even
thoughPlaintiff does not labéhis third cause of actioim the TAC.
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request and tolthe ACOthat Plaintiffcouldreport to sick call the next dayd. at
13.

From March 212014 to March 28, 201®Iaintiff reported to sick call
multiple times and complained of shooting pain in his throat and jaw, trouble
eatingand sleejmg, weight loss, severe headachestump inside his jaw, and a
“click[ing]” of his larynx. Pl.’s Concise Statement of Facts (“CSF”), Exhibit A
(“Pl.’s Decl.”) at 1 23-35. On March 28, 20144r. Ayer evaluatedPlaintiff’'s
jaw. Pl.’s Decl. at 136-37. Plaintiff alleges that Dr. Ayewas short with him
and did not listen to hidescription osymptoms.Id. at { 38. Plaintiff requested
an xrayandDr. Ayerreferred him taheon-site dentistDr. Hamada Id. at
113940. Thex-rayrevealedafractured jawsoDr. Hamadarescribed
antibiotics, referredlaintiff to a Queen’s Medical Cent¢fQMC”) dentist and
told him he wouldeceive d'soft diet.” 1d. at{Y44, 46. Plaintiff alleges that Dr.
Hamadaalsotold him wiring of his jaw was not necessary because eight days had
passed and the bonesrealreadyfusingout of place.ld. at{47. Defendants
contend thaDr. Hamadalid not say thisDefs.’ CSF, Ex. 5 af| 7, andthatin fact
Plaintiff’s injury did not require jaw wiringDefs.”’ CSF, Ex. 7 at-23. Plaintiff
askedDr. Hamaddor pain medication becausize naproxen was not working, and
Dr. Hamada agreed to discuswith Dr. Ayer. Pl.’s Decl. at  48Plaintiff
awaitedDr. Hamad& response inhie waitingroom butafter being advised that his
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appointment was over, he returnedi®module. Id. at 1149-52.

Over the next few weekPJaintiff continued to experience pain and did not
receive a soft food dietid. at 1f 53, 55-58. He filled out medical slips requesting
a soft food diet andhedication and was told he would see a docoonbut was
not given a dateld. at 58 On June 9, 201 £ laintiff submitteda medical slip
requesting a doctor’s appointment and Nurse Maermied the request, saying
Plaintiff hadrefused an appointment with Dr. Aydd. at f 75-76. Plaintiff
claims this is not true, admitting only that he had filed a grievance against Dr. Ayer
and said he would rather wait for another doctdrat{ 77. On September 12,
2014,Plaintiff saw a doctor and received an ultrasound, which revealedka
abnormality. Id. at § 79 Plaintiff was latemprescribed pain medication and
physical therapyld. at {1 8586. He continues to experience neck ang jaain
butis not receivingphysical therapy gpainmedication otherthan his own
naproxen.ld. at 1 9394.

B. Procedural History

Plaintiff filed the TAC on March 26, 2018>0c. No. 57 asseling the
following claimsagainst Nurs&asparNurseSemeatuNurseOgata,NurseMori,
Dr. Ayer, and Dr. Hamada(1) violations of § 1988Couns | andll) and
(2) negligence (Count IIl) Plaintiff prays forpain and sufferinglamages and

injunctive relief to treat his ongoing injurypoc. No. 57at 8
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On September,@2018,Defendand filed the instant Motiorior Summary

Judgment. Doc. No. 154
lll.  LEGAL STANDARD

Summary judgment is appropriate when there is no genuine issue of material
fact and the moving party is entitled to judgmasita matter of lawSeeFed. R.

Civ. P. 56(a). “A party seeking summary judgment bears the initial burden of
informing the court of the basis for its motion and of identifying those portions of
the pleadings and discovery responses that demonstrate the absence of a genuine
issue of material fact. Soremekun v. Thrifty Payless, 809 F.3d 978, 984 (9th

Cir. 2007) (citingCelotex Corp. v. Catretd77 U.S. 317, 323 (1986));W. Elec.

Serv., Inc. v. Pac. Elec. Contractors As$809 F.2d 626, 630 (9tbir. 1987). The

Court must view the facts in the light most favorable to the nonmoving party.

State Farm Fire & Cas. Co. v. Marti872 F.2d 319, 320 (9th Cir. 1989).

Once the moving party has met its burden of demonstrating the absence of
any genuine issue of material fact, the nonmoving party must set forth specific
facts showing that there is a genuine issue for tiialv. Elec.809 F.2d at 630;

Fed. R. Civ. P. 56(c). The opposing party may not defeat a motion for summary
judgment in the absencé any significant probative evidence tending to support

its legal theory.Intel Corp. v. Hartford Accident & Indem. C®52 F.2d 1551,

1558 (9th Cir. 1991). The nonmoving party cannot stand on its pleadings, nor can
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it simply assert that it will be abte discredit the movant’s evidence at tridl\W.
Elec, 809 F.2d at 63MBlue Ocean Pres. Soc'y v. Watkiiis4 F. Supp. 1450,
1455 (D. Haw. 1991).

If the nonmoving party fails to assert specific facts beyond the mere
allegations or denials in its response, summary judgment may be entejaalv.
Nat'l Wildlife Fed’'n 497 U.S. 871, 884 (1990); Fed. R. Civ. P. 56(e). Thereis no
genuine issue of fact if the opposing party fails to offer evidence “sufficient to
establish the existence of an element essential to that party’s CGedetéx 477
U.S. at 322.

A defendant may assert affirmative defenses by a motion for summary
judgment. Fed. R. Civ. P. 56 The motion for summary judgment will be granted
when “it raises at least one legally sufficienteshse to bar the plaintiff's claim and
no triable issue of fact relates to that defens&£C v. Seaboard Car®G77 F.2d
1301, 1308 (9th Cir. 1982%pe e.g, Dam v. Gen. Elec. Co265 F.2d 612, 614
(9th Cir. 1958)Benjamin v. W. Boat Bldg. Carpt75 F.2d 1085, 1086 (9th Cir.
1973). “If the moving party’s defense is legally inadequate or would require the
adjudication of fact issues, the motion will be denieSéaboard677 F.2d at
1308;U.S. v. Carter906 F.2d 1375, 1376 (9th Cir. 1990).

V. DISCUSSION

Defendants move for summary grdenton Plaintiff's 42 U.S.C. 81983
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claims against Nurse Semeatu, Nurse Mori, Dr. Ayer, and Dr. Hamada as well as
Plaintiff's negligence claims against Nurse Semgdsdtuse Morj and Dr. Ayer
Defendantsnove for summary judgmenn the following groundgq2) claims
againstNurse Semeatare barred by thstatute of limitations(2) Defendants were
not delibeately indifferent tdPlaintiff's medical needsas required for a § 1983
claim; (3) Defendants arentitled to qualified immunitfrom Plaintiff's § 1983
claims;(4) Plaintiff does not have the requisite expert testimony to establish
negligence claims against Nurse Semeatu, Nurse Mori, or Dr. &ye(5) Nurse
Semeatu and Nurse Mori are entitled to qualified privikege Plaintiff's
negligence claims
A.  Statute of Limitations

Defendang arguehat Plaintiffs § 1983 and negligen@aims against
Nurse Semeatare barred by the twgear statute of limitations becausarse
Semeatureated Plaintifion March 21, 2014, and the clerk of court recorded
Plaintiff's original complaint as filed on March 24, 2016. Mot. atM®aintiff
argues thathe complaint was considered filed on March 14, 2016, the day he
submitted it to prisoner authoritiés mailing. Opp. at 7 Plaintiff is correct.

Under the tnailboxrule,” a pro se prisoner’s pleading is considered filed on
the date the prisoner delivered the pleadingrigon authorities for mailing.
Roberts v. Marshall627 F.3d 768, 770 n.1 (9@ir. 2010) Houston v. Lack487
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U.S. 266, 270 (1988). The mailbox rule applies in this way because prisoners do
not have control over their pleading’s filing date beyond their albdideliver itto
prison authoritiesHouston 487 U.S. at 26&7. The Ninth Circuit has held that
themailbox rules applies t8 1983 cases filed by pro se prisoneidouglas v.
Noellg 567 F.3d 1103, 1104 (9th Cir. 2009).

Plaintiff timely filed the complaintunder the mailbox ruleHe did not have
an attornewhen he filed his initial complainboc. No. 11, and helelivered his
envelope to OCCC authorities for processing and mailing on March 14,2646
No. 1-2. Viewing the evidence in the light mdstvorable taPlaintiff, Nurse
SemeatwsawPlaintiff onthe arly morning of March 21, 2014. Doc. No. &7
19 2-3. Therefordllaintiff submitted his complaint seven days before the statute
of limitationsexpired SeeHouston 487 U.S. at 270Defendants’ Motions
therefore DENIED as thlurse Semeatu’'statute of limitations defense
B. Section1983Claims (Counts | and II)

Plaintiff brought a8 1983 claim to remedy Defendants’ alleged violadioh
his Constitutional rightsDoc. No. 57at 15—-6 Plaintiff claims thatDefendants’
inadequate and delayed medical treatment violated his Eighth and Fourteenth
Amendments.Section 1983 states:

Every person, who under color of any statute, ordinance, regulation,

custom, or usage, of any State . . . subjects, or causes to be subjected,

anycitizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities
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secured by the Constitution and laws, shall be liable to the party
injured in an action at law.

42 U.S.C. § 1983The provision does not creagebstantive rightsrather it is the
vehicle whereby plaintiffs can challenge actions by governmental officials.”
Cholla Ready Mix, Inc. v. CivisB82 F.3d 969, 978 (9th Cir. 200¢)tation and
guotations omitted)

As a petrial detainee, Plaintiff'protection against cruel and unusual
punishment arisasnder theDue Proces€lauseof the Fourteenth Amendment,
but is properhyanalyzedunder the Eighth Amendment’s deliberatdifference
standarc. Clouthier v. Cnty. of Contra Cost&91 F.3d 1232, 1241 (9th Cir.
2010) TheConstitution’sproscription of cruel and unusual punishment is violated
by “deliberate indifference to serious medical needs of prisdnEstelle v.
Gamble 429U.S. 97, 104 Stated differently, an inmate may prevail on a
Fourteenth Amendmetaim for medical mistreatmeiftthe inmate allege%acts
or omissions sufficiently harmful to evidence deliberate indifference to serious
medical needs.'ld. at 106. TheNinth Circuit analyzethis standard by first
determining whether the inmate’s medical need was serious, and then whether the

defendants were deliberately indifferent to the inmate’s serious medical Jeted.

3 Therefore, the basis féHaintiff's § 1983 claim is the Fourteenth Amendmeas
both parties havestablishedh their pleadings Defendants argue that to the
extent Plaintiff brings an Eighth Amendment clainghbuld bedismissed.Mot.
at 14. The Court agrees.
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v. Penner439 F.3d 1091, 1096 (9th Cir. 2006).

1. Seriousness of Medical Need

The first inquiry is whethePlaintiff’'s medical need waserious. A
“serious”medicalneed existsvhenthe failure to treait could result in further
significant injury or “unnecessary and wanton infliction of paigstelle 429U.S.
at103 Defendand do not arguehat Plaintiffs medical need was not serious.
Indeed Plaintiff's fractured jaw was clearly a serious medite¢d Seelopez v.
Smith 203 F.3d 1122, 1131 (9th Cir. 2000) (holdihgta broken jaw was a
serious medical need when it affected plaintiff's daily activities and ability tp eat)
see alsdHunt v. Dental Deg, 865 F.2d 198199 (9th Cir. 1989) (finding delay in
dental caravasa serious medical need when it caused plaintiff severe pain and
permanent tooth damageilaving establishethat Plaintiffs jaw injury was a
serious medical need, the Court must next determine whether Defendants
respomled toPlaintiff’'s medical need with deliberate indifference.

2. Defendants’ Response to Medical Need

To establish deliberate indifferenc§a] defendant must purposefully
ignore or fail to respond to a prisoner’s pain or possible medical nééxGuckin
v. Smith974 F.2d 1050, 1060 (9th Cir.1998yerruled on other grounds WMX
Techs., Inc. v. Millerl04 F.3d 1133 (9th Cir.1997¢n banc)see alsdrtiz v.

City of Imperial 884 F.2d 1312 1313(9th Cir.1989) Negligence in diagnosing or
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treating a medical condition, without more, does not violgtesaners
constitutionakights. Hutchinson v. United State838 F.2d 390, 394 (9th Cir.
1988) In addition, a difference of opinion as to the best course of medical
treatment does not constitute deliberate indifferel@anchez v. VilB91 F.2d
240, 24142 (9th Cir.1989).

A delay in dental carean demonstrate deliberate indifferesoéficient to
preclude summary judgmeifthere is evidence a defendant knew about the
plaintiff’'s serious condition but denied his requests for treatntee¢Hunt, 865
F.2dat 200-01 (affirming denial olsummary judgmenthereplaintiff's grievance
forms showed defendants could have known about plaintiff's breaking teeth,
bleeding gums, pain, and weight loss but failed to prowvasmentreplace his
denturespr approve him for a soft foatiet); cf. Sanchez891 F.2dat 24142
(affirming summary judgment arfthding thatdeliberate indifferencallegations
wereunsupportedvhereprison doctors prescribed antibiotics, hot packs, and anti
inflammatoriesnstead of following anotheatoctor's recommendation for surgery);
Miles v.Daniels 231 F. App’x 591, 592 (9th Cir. 200{@ffirming summary
judgmentwhereplaintiff did not receive dentures for 19 months but defendant
responded promptly to prisoner’'s complaints and provided reasongrisbger

could not bdreated mor@romptly).
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I Nurse Semeatu

Nurse SemeatsawPlaintiff during his second visit to the medical module
on the night of his injuryPl.’s Decl. atf 13. Plaintiff told Nurse Semeathe was
In severgpain and wanted to go to the hospital, that he had lost his voice, and that
his throat clicked.ld. at 14. Nurse Semeatu did not ignore him; she evaluated
him and concluded he was finll. at{ 3. She also told the ACO that Plaintiff
could go to gk call the next dayld. Plaintiff alleges that although he begged
Nurse Semeatto let him go to the hospital, she said there was nothing wrahg.
at 116. Nurse Semeatallegedly laughed alaintiff and sent him back to the
medical module without treatmenid. at §17. She latedeniedPlaintiff's request
to returnto the medical module that nighid. 21. There is evidence that
Plaintiff was bleedingt the time and ipainbecause his jaw was fractureBl.’s
Decl. at 1 8, 44. Viewing the evidence in the light most favoralidsaiatiff,
Nurse Semeatsi actions at most constituted negligence to diagnose his fractured
jaw, or a difference of opinion regardipgoper treanent for the injury. There is
no evidence thatlurse Semeattpurposefully ignore[d] or fail[ed]” to respond to
Plaintiff's medical needTheallegationthatNurse Semeatlaughed aPlaintiff is
not enough to create a genuine issue of materiahfabther deliberate
indifference Summary judgment ISRANTED in Nurse Semeatu’s favor as to

Counts | and II.
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. Nurse Mori
On June 9, 2014, Plaintiff submitted a medical slip requesting a doctor’s
appointment and Nurse Mori denied the request, saying Pldiatiffefused an
appointment with Dr. Ayerld. at f 7576. Nurse Mori's actions cannot establish
a genuine issue of material fact ahit®deliberate indifferengeespecially when he
provided a reason for the delay in treatmeftcordingly, Defendants’ Motion is
GRANTED as to Plaintiff's § 1983 claim against Nurse Mori.
li.  Dr. Ayer
It is undisputed thain March 28, 2014Dr. Ayer reviewed Plaintiff’s
medical records, took an oral history, and conducted an evaluation of Plaintiff
Defs.”CSF at § 11H.'s CSF at § 111t is also undisputed that Dr. Ayer doubted
Plaintiff had a fracture, but referred Plaintiff to the OCCC dental clinic for furthe
evaluation.Defs.’ CSF at | 14P.’s CSF at T 14 Viewing thesaindisputedacts
in the light most favorable t@laintiff, Dr. Ayer evaluated Plaintiffmade an
assessment, and made a refertal. Ayerwasat most negligent in followingp
with Plaintiff or had a different opinion regarding the urgenclaintiff's
condition. There is no evidence that Dr. Ayeas deliberately indifferent to
Plaintiff’'s medical needDefendants’ Motions thereforeGRANTED as to

Plaintiff’'s § 1983 claim against Dr. Ayer.
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iv.  Dr. Hamada

It is undisputed that on March 28, 2014, Dr. Hamada reviewed Plaintiff’s
medical history, examined him, and ordereghys. Defs.’ CSF at { 15H.’s CSF
at § 15. Dr. HamadaeferredPlaintiff to QMC, prescribed antibiotics, and told
him he would be placed on a soft food diet. Pl.’s Decl. at § 43, 4B)ajitiff
alleges thaDr. Hamadawvas deliberately indifferent when he [Bfaintiff in the
waiting room without answering his questiodsniedPlaintiff pain medicingand
did notfollow up regarding the of§ite dentist anélaintiff’'s soft food diet.
According toPlaintiff's expert,Plaintiff might have had a different result if he had
seen the ofkite dentist sooner.|.3 CSF Ex. H at @. Viewing these facts in the
light most favorable t@laintiff, Dr. Hamadavasat most negligent in his choice of
treatment for Plaintiff.See, e.g.Toussaint v. McCarthy801 F.2d 1080, 1112 (9th
Cir. 1986)abrogated in part on other grounds by SandiitConney 515 U.S. 472
(1995) (“Neither precedent nor common sense suggests that delay in providing a
special diet arises to the level of deliberate indifference.”). Summary judgment is
GRANTED as toPlaintiff's § 1983 claim against DHamada

3. Qualified Immunity

Defendantargue thatll Defendantsre entitled to qualified immunity.
Plaintiff's § 1983claims againsihurse SemeafiNurse Morj Dr. Ayer, andDr.

Hamadacannot survive summary judgment becabkentiff has not created a
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genuinassue of material fact as to Defendadisliberate indifferenceThe Court
need not address Defendants’ entitlement to qualified immunity.
B. Negligence Claim (Count IlI)

Defendants argue that Plaintiff has not presented the requisite expert
testimony to establish a negligence claim against Nurse Semeatu, Nurse Mori, or
Dr. Ayer. Defendants are incorre®iaintiff's expert testified as to the standard of
care and causatian this case. Even though Plaintiff offered the requisite expert
testimony, however, summary judgment is GRANTED as to Plaintétdigence
claims against Nurs&emeatu and Nurddori because they are entitled to
gualified privilege.

1. Expert Testimony

Defendants argue that Plaintiff's expert testimony does not establish that
Nurse Semeatu, Nurse Mori, or Dr. Ayer breached any standard of care or
contributed to Plaintiff's injury’. In medical negligence and medical malpractice
cases, the plaintiff igenerallyrequired to provide expert testimony to establish an
element of their negligence casgee, e.gCraft v. Peebles/8 Havai‘i 287, 298,

893 P.2d 138149 (1995) (finding that informational package inserts, without
expert testimony, were insufficient to establish the standard of care at the summary

judgment stagePhillips v. Queen’s Med. Ctrl Haw.App. 17, 18, 613 P.2d 365,

4 Defendants have not raised this argument with regard to Dratiz Mot. at 9.
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366 (1980) granting summary judgment in negligence case when there was no
expert medical testimony establishicausation)Devine v. Queen’s Med. Ct59
Haw. 50, 52, 574 P.2d 1352, 1353 (1978) (holding that plaintiff's medical
malpractice claim could not survive summary judgment in the absence of expert
medical testimony when the record otherwise failed to eskathusation). The
Hawai‘i Supreme Court has explained this requirement:
In the ordinary negligence case the jury can determine whether
there has been a breach of defendant’s duty to the plaintiff on
the basis of their everyday experience, observatods
judgment. The ordinary negligence case will not require expert
opinion evidence to delineate acceptable from unacceptable
standards of care. However, in the medical negligence case, lay
jurors are ill prepared to evaluatemplicated technical datarf
the purpose of determining whether professional conduct
conformed to a reasonable standard of care and whether there is
a causal relationship between the violation of a duty and an
injury to the patient. Therefore, expert opinion evidence is
generallyrequired to aid the jury in its tasks.
Bernard v. Char79 Hawai‘i 371, 377, 903 P.2d 676, 6@%p. 1995)(internal
citations and emphasis omittedge alsdMedina v. Figuered3 Haw.App. 186,
188, 647 P.2d 292, 294982) (articulating the common kntaglge andes ipsa
loquitor exceptions to expert testimony requirement).
Unlike the plaintiffs inCraft, Phillips, andDevine Plaintiff has presented
the requisite level of expert testimony to survive summary judgment. Plaintiff's

expert Dr. Kotikian, sufficiently testified as tdhe standard of carde stated that

mandible fractures should typically be treated within two weeks of injury due to
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the risk of formation of dony callus. P's CS~, Ex. J at 2 Dr. Kotikian also
testified as to causatiohte said that the entire process, “from Nurses up,” was
delayedandsaid the fracture could have been reduced if Defendants had provided
timely medical caré. Pl.'s CSF, Ex. H at 48. Therefore there are genuine issues
of material fact as to the standard of care and causation. Deferidatitsi is
DENIED as to Plaintiff's negligence claim against Dr. Ayer.

2. Qualified Privilege

Defendants argue that even if Plaintiff has established a negligence claim,
Nurse Semeatu and Nurse Mori are entitled to dadlibrivilege® “Hawaii law
provides that a nonjudicial government official has a qualified or conditional
privilege with respect to his or her tortious actions taken in the performance of his
or her public duty.”Castro v. Melchor760 F. Supp. 2d 97097 (D. Haw. 2010)
(citing Towse v. State of Hawaé4 Haw. 624, 631, 647 P.2d 696, 702 (1982)).
The privilege is not absolutePlaintiff may maintain his negligence claim against
Nurse Semeatand Nurse Mori if he can “demonstrate by clear and convincing

proof that [they were] stirred by malice and not by an otherwise proper

® Defendants characterize Dr. Kotikian's testimony differently, saying that
“Plaintiff's expert agreed that Plaintiff's condition did not rise to the level of . . .
becoming an emergency.” DSTF at § 30. The record is unclear as to what time
frame and to which medical staff member Dr. Kotikian was referring. In any
event, Dr. Kotikian’s statement demonstrates that Plaintiff has presented expert
testimony regarding causation and the standard of care.
® Defendants Ayer and Hamada also asserted the defense of qualified privilege in
their Answers, budid not seek summary judgment thratgrounds.
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purpose.” Towse 64 Haw. at 63133, 647 P.2d at 7623.

“Malice” is “the intent, without justification or excuse, to commit a wrongful
act[;] reckless disregard of the law or of a person’s legal rights[;] and ill will[,]
wickedness of heart. Awakuni v. Awanall5 Havai‘i 126, 141, 165 P.3d 1027,
1042 (2007) (internal citation omitted). “Unless the issue is removedifi@case
by uncontested affidavits and depositions the existence or absence of malice is a
guestion for the jury."Costales v. Roseté33Hawai‘i 453, 467, 331 P.3d 431,
445 (2014) see Kamakeeaina v. City & Cty. of HonoluNo. CIV. 1200770 JMS,
2014WL 1691611, at *11 (D. Haw. Apr. 29, 2014), aff'd sub nétamakeeaina
v. Maalg 680 F. App’x 631 (9th Cir. 201 Tjinding summary judgment
appropriate under Hawai‘i law whemisonerplaintiff did not refute defendants’
affidavits stating they were notativated by malice)Castrg 760 F. Supp. 2d at
998 (interpreting Hawai'‘i law and finding sufficient factual dispute regarding
malicewhen defendants repeatedly disregarded prisoner plaintiff's complaints of
vaginal bleeding)Keanaaina v. Dir, Dep’t of Pub. Safety, No. CV 68030
SPK-LEK, 2010 WL 11613656, at *3 (D. Haw. May 18, 2010) (finding no
evidence of malice under Hawai‘i law whpnisonermplaintiff alleged mere delay
in thetreatment of his back injury).

Thus, Plaintiff's negligence claims against Nurse Semeatu and Nurse Mori

can survive summary judgment if there is a genuine issue of material fact as to
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whether Nurse Semeatu and Nurse Mori acted with malice.
I Nurse Semeatu

It is undisputed that Nurse Semeatu evaluated Plaintiff on the nighdade w
injured. Defs.’ CSF at { bPl.’'s CSF at 1 5. Plaintiff asserts that Nurse Semeatu
laughed at Plaintifandfailed to accurately observe and record Plaintiff's
symptoms.ld. Plaintiff also claims that Nurse Semeatu refused to see him a
second time that evenindd. WhenNurse Semeatdenied the requedtpwever,
shetold the ACO that Plaintiff could report to sick call the next diay.at § 3.
Therefore, the record shows that Nurse Semeatu evaluated Plaintiff and referred
him to sidk call, unlike the Defendants astrowho refused to evaluate the
plaintiff. Although Plaintiff disagreed with Nurse Semeatu’s assessment, this is
not enough to meet the malice standard articulatéavekuni There is no
genuine issue of material fagigarding Nurse Semeatu’s malice. Thus, summary
judgment iISGRANTED as to Plaintiff's negligence claim agaimiéiirse Semeatu.

. Nurse Mori

Plaintiff's sole allegation against Nurse Mori is thatfailed to schedule a
doctor’s appointment for Plaintiff. Pl.’s Decl. at § 68. Allegations of delay are not
enough to create a material issue of fact as to matieanaaina2010 WL
11613656, at *3. Plaintiff “must set forth specific facts showing that there is a
genuine issue for trial.’/Anderson v. Liberty Lobby, Inel77 U.S. 242, 256
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(1986). “A genuine dispute arises if the evidence is such that a reasonable jury
could return a verdict for the nonmoving partyalifornia v. Campbei319 F.3
1161, 1166 (9th Cir.2003internal citation omitted) Finding no genuine issue of
material fact as to Nurse Mori’'s malice, the C@BRANTS summary judgmerds
to Plaintiff's negligence claim against Nurse Mori.

V. CONCLUSION

In accordance witkheforegoing,the Court GRANTSN PART AND
DENIES IN PARTDefendantsMotion. Summary judgment is GRANTED in
favor of Nurse Semeatu and Nurse Mori as to Counts [, I, and Ill. Summary
judgment is GRANTED in favor of Drs. Ayer and Hamada as to Counts lland |
and DENIED as to Count Il against Dr. Ayer.

The claims remaining for disposition are as follows: Counts | and Il against
Nurse Gaspar and Nurse Ogata and Count Il against Khasear, Nurse Ogata,
and Drs. Ayer and Hamada.

IT IS SOORDERED.

DATED: Honolulu,Hawati, February28, 2019.

/s/_Jill A. Otake
Jill A. Otake
United States District Judge

Civil No. 16-00140 JACRLP; Baker v. GasparORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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