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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

PACIFIC COMMERCIAL SERVICES,| Civ. No. 1600245 JMSKJM
LLC, aHawaiilimited liability

company, ORDER DENYING DEFENDANTS’
MOTION FOR
Plaintiff, RECONSIDERATION ECF NO. 172
VS.

LVI ENVIRONMENTAL SERVICES,
INC., nka NORTHSTAR
CONTRACTING GROUP, INC., ET
AL.,

Defendants.

ORDER DENYING DEFENDANTS’ MOTION FOR
RECONSIDERATION , ECF NO. 172

On August 27, 2018)efendand LVI Environmental Services, Inc.,
nka Northstar Contracting Group, Inand Northstar Recovery Services, Inc.
(“Defendants” or “LVI”) filed a Motion for Reconsideration of Findings of Fact
and Conclusions of Law, ECF No. 17®1otion for Recon&eration”), seeking
amendment or modification of the court’'s August 10, 2018 Findings of Fact and
Conclusions of Lawf*FOFCOL”), ECF No0.170. The court construed the Motion

for Reconsideration astimely-filed Motion under Federal Ruidef Civil
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Procedue 52(b) and/or 59(d¢p amend the BFCOLandmodify the Judgment
ECF No. 173. Plaintiff Pacific Commercial Services, LLC (“Plaintiff’ or “PLS”
filed its Opposition on September 14, 2018, ECF No. 177, and LVI filed a Reply
on September 28, 2018, ECF.N®0. The court decides the Motiamder Local
Rule 7.2(ewithout an oral hearingThe Motion is DENIED.

LVI's Motion raises two arguments for the courtnsideratior.
First,LVI contends that the courtanifestly erred in not addressjrand not
acceptingjts argument that it partially cancelled the Subcontract betwewal
PCS pursuant to Paragraph 158f the Prime Contract betwedrandHawaiian
Electric (‘HECO').? (The FOFCOL addressed and rejected a similar argument

under Paragraphs 21(a) and 21(b) of the Terms and Conditions of the Subcontract,

1 LVI faults PCS for failing to address LVI's third argument (that becaMderevailed
at summary judgment on Count V, PCS is not entitled to attorneys’ féespefs.” Reply at 2,
ECF No. 180 (“[T]hat issue has apparently been conceded by PCS based on its faiyrend re
to LVI's argument in the Motion.”). LVI, however, fails to recognize that thisrcalready
addressed that specific argument, telling the parties that they “needjuet the point further.
SeeOrder Awarding Prejudgment Interest, Directing Entry of Judgment, anaégidg Motion
for Reconsideration at 2, ECF No. 173. In its Opposition, PCS was following the court’s
instructions. Seed. at 3 (“To be clear, the further briefing on the Rule 52(b)/59(e) Motion
should focus on Defendants’ other two arguments[.]”). The court also stated, “Defendgnts m
make this argument in their Opposition to any subsequent motion or petition Plaintiifanay
seeking attorney’s fees and ntaxable expenses.id.

2 Paragraph 1.59.A of the Prime Contract provides: “The Owner [HECO] shall have the
right to terminate the Contract in whole or in part, at any time and for argngeaghe sole
discreton of the Owner. The termination shall be effected by giving the Contfastfyr two
(2) days prior written notice.” Ex. 8at1-55 (NSC000971), ECF No. 141-11 at 67.



but not under terms of the Prime Contract.) Secomnitends that PCS is not

entitled to prejudgment interest because PCS was responsible for an unreasonable
delayof “approximately89 months 0B8.25 yearsin bringing this suit. ECF No.

172 at 17. The court addresses each argument in turn.

A. LVI's Argument Under Paragraph 1.59.A of the Prime Contracts
Barred, and Would Fail for Lack of Proof

The court agrees with PCS that LVI's argum@hat the Subcontract
waspartially terminatedunderparagraph 1.59.A of the Prime Contract, which was
incorporated by reference into the Subcontradbarred— it was not argued in
the trial briefs, was napecificallymentioned at trialand was not discussed in
any substantive pretrial motiorsee, e.gMarlyn Nutraceuticals, Inc. v. Mucos
Pharma GmbH & Cq.571 F.3d 873, 880 (9th C2009)(“A motion for
reconsideratiohmaynot be used to raise arguments or present evidence for the
first time when they could reasonably have been raised earlier in the litigation.
(quotingKona Enters., Inc. v. Estate of Bish@g9 F.3d 877, 890 (9th Ci2000);,
Wereb v. Maui Cty830 F. Supp. 2d 1026031 (9th Cir. 2011) (reiterating that
“reconsideration may not be based on evidence and legal arguments that a movant
could have presented at the time of the challenged degigoitmg Kona Enters.

229 F.3d at 890).



Even if the court were to consider it now, its resolution depends upon
facts that were not litigated and whislerenot developed irthe trial record. LVI
argues that the Prime Contract’s terms were incorporated by reference into the
Subcontragtas it urged in its proposedhdings and Conclusions. According to
LVI, this incorporatiorby-referencearguments a purely legal issue for which no
evidence was necessary at trial. Defs.” Reply at 3, ECF No. 180. This is decidedly
not so.

To be sure, “whether material has ba@eorporatedby reference]

presents a question of lawSafewaylInc. v. Nordic PCL Constr., Inc130 Haw.
517,527, 312 P.3d 224, 1234Haw. Ct. App. 2013jquoting 11 Richard A. Lord,
Williston on Contractg 30:25, at 308 (4th ed. 2012) (other citations omiijted)
But “it is [also] clear that whether one agreement has incorporated another has
factual components[.]1d. That is, “[rlemaining to be resolved . . . is whether the
parties assented to incorporation of those conditions, and ettt the inquiry
shifts from a matter of law to a matter of factd. at 529, 312 P.3d at 1236
(citations omitted). In “look[ing] to the surrounding circumstances of the case . . .
assent is a factual inquiry Id.

As LVI's memorandum acknowledgés order to uphold the

validity of terms incorporated by reference it must be clear that the parties to the



agreement had knowledge of and assented to the incorporated t&engco Pac.,
Inc. v. SkyBridge Glob., Inc2016 WL 6996987, at *5 (D. Hawov. 29, 2016)
(quotingSafeway130 Hawat527, 312 P.3at1234). ‘Determining whether
there is mutual assent is not confined solely to the contractual terms, but ‘in
combination with the surrounding circumstances presented in the chke.”
(quotingDouglass v. Pflueger Haw., Ind.10 Haw. 520, 532, 135 P.3d 129, 141
(2006)). Itis an “exacting standardld.

And whether the parties “had knowledge of and assented to the
incorporated terms Safeway130 Hawat 527, 312 P.3d at 1234, raises retyi
new factual questions this caseegarding 8L.59A of the Prime Contraet-
guestions that were not litigatedbriefed,and for which there is no evidence.
The record contains no evidence of intent, one way or the-ettlibus, even if the
courtconsidered the question, LVI's argument would fail for lack of proof.
Without such evidence, the coeduld notmake findingsregardingPCS'’s or
LVI's “knowledge of and assentd the terms of the Prime Contract between
HECO and LVl,evenif LVI had raisel the pointearlier oreven ifit would have
done so orallat a postrial hearing (as it claims itas planning to do)

I

I



B. PCS Did Not Unreasonably Delay Bringing Suit

LVI argwes thatbecause PCS waited “3.25 years” to bring, $hé
courtabused its discretion in awarding prejudgment interistesponsePCS has
established that did notunreasonalyldelayfiling suit— thus,an award of
prejudgment interest is appropriatéee, e.gRoxas v. Marcqs89 Haw. 91, 153,
969 P.2d 1209,271 (1998)explaining factors courts consider in making the
discretiorary decisiorto award ordenyprejudgment interesf).In particular, PCS
has established that it attempted at length to obtain-gudarial resolution of the
dispute before filing this action, and whewdk attempts failed, made a timely
claim with LVI's bonding companin July 2015 SeeChang Decl. (Sept. 14,
2018) 118, 4, ECF No. 17-41; Lam Decl. (Sept. 14, 2018) %o 13, ECF No.
177-2. This suit was first brought in state coart April 19, 2016 — well within
the sixyear statute of limitations for contract claims, and less than a month after
LVI's bonding company denied PCS’s claim on March 21, 28&eH.’s Ex. 11,

ECF No. 17713.

® Hawaii Revised Statutes (“HRS")@86-16 provides: “In awarding interest in ¢ivi
cases, the judge is authorized to designate the commencement date to corfdh@a wit
circumstances of each case, provided that the earliest commencement date insoag&s tnit,
may be the date when the injury first occurred and in cases arising by breaciratt, it may
be the date when the breach first occurred.”



The court also agrees wiBCS that it is misleading f&VI to
suggest a 3.25 year “across the board” deldyringing suit— thattime periodis
measured from February 5, 2Q0%hich iswhen LVI first confirmed to PCS its
decision to use another contractor for asbestos corgaimaterial SeeEx. R24,
ECF No. 143127. ButLVI continued to breach the Subcontract through March 5,
2015. SeekEx. P65A at 6; ECF No146-7. And therelateddispute between the
parties regarding the pdrum or peiton charge fodisposal ohazardous solid
waste (involving the “small font” provision of line item 4 of the HECO
Subcontract) was continuing through@uhen the parties stihad an ongoing
relationshipwvorking on aspects of the HEG{dd Kahuku Pojects). At that point,
refraining from litigation was not unreasonable or dilatory.

HRS § 63616 “vests the trial judge with broad discretion to award
interestin conformity‘with the circumstances of each cd'sdn re Asbestos
Cases 847 F.2d 523, 527 (9th Cir. 198@)uoting the sdtute). “[The clear weight
of authority establishes that an award of interest is compensatory in nature and
therefore appropriate, where as here, the plaintiff must wait a substantial period
between the time of injury and compensatiold. (citations aenitted). “Under
Hawaii law,‘[p]rejudgment interest is an element of complete compensation.

Prejudgment interest serves to compensate for the loss of use of money due as



damages from the time the claim accrues until judgment is entered, thereby
achievingfull compensation for the injury those damages are intended to rédress.
In re Maui Indus. Loan & Fin. Cp2013 WL 2897792, at *10 (D. Haw. June 13,
2013) (quotingKalawaia v. AIG HawlIns. Co, 90 Haw. 167, 172, 977 P.2d 175,
180 (1999)) (other citations omitted). Here, the award of prejudgment interest
although substantial- serves as compensation and as damages based on
Defendants’ breaches set forth in the court’'s August 10, 20ECIOL

For the foregoing reasons, Defendants’ Motion for Redenation is
DENIED. That is, the request to amend the Findings and/or to modify the
Judgment is DENIED.

IT IS SO ORDERED.

DATED, Honolulu, HawaiiQOctober24, 2018.
/s/ J. Michael Seabright

J. Michael Seabright
Chief United States District Judge
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