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UNITED STATES DISTRICT COURT

DISTRICT OF HAWAII

STATE FARM FIRE AND CASUALTY
COMPANY, AN ILLINOIS
CORPORATION;

Plaintiff,

VS.

SAARMAN CONSTRUCTION, LTD.,
andOCEAN TILE, LLC,

Defendan.

CIV. NO. 1600315 DKWKJIM

ORDER DENYING MOTION FOR
SUMMARY JUDGMENT

Thisinsurancecoveragalispute arisesutof a fatal workplace injury to an

employee of Ocean Tilehe named insured under a commercial policy placed with

State FarmBefore the Court is State Farm’s Motion for Summary Judgment

(“MSJ”) on both itsComplaint fa DeclaratoryJudgment, andn the Counterclaim

for DeclaratoryJudgment and foBreach of theCovenant ofGood Faith andFair

Dealingfiled by Saarman, Ocean Tile's general contrackd®J, Dkt. No. 30.For

the reasons set forth beloBtate Farm’sviSJis DENIED.

Dockets.Justia.com


https://dockets.justia.com/docket/hawaii/hidce/1:2016cv00315/128776/
https://docs.justia.com/cases/federal/district-courts/hawaii/hidce/1:2016cv00315/128776/47/
https://dockets.justia.com/

BACKGROUND

l. Underlying Facts

In 2015, Saarmaserved as thgeneral contractor forr@novation project
locatedat the ®If Villas at Maunalani Resort (the “Golf Villas”) in Waimea,
Hawaii (the “Project”). kst Am. Compl.q| 9 Dkt. No. 17[hereinafter FAC]
Saarman was hired plan, conduct oversee and inspettte renovationassociated
with the Projec({FAC 19), andtowards his end subcontracdwith Ocean Tilgo
install tiles outside of Buildig 1, Unit 1 of the Golf VillasRAC T 10, 19, Dkt.

No. 17).

On September 16, 2B61Lawrence S. Deponte, &tean Tileemployee, fell
while working on scaffoldingsaarmarallegedly provided Depontedied of his
injuries several hours later. FACLE(A), Dkt. No. 17

On April 8, 2016, Ashley I. Narciso, individually and as the personal
representative dDepontés Estatecommenced an action against Saarman in the
Circuit Court of the Third Circuit, State of HawaCivil No. 161-126K
(“Underlying Lawsuit”). The Underlying Lawsuit alleges that thre date of the
workplace acident Saarmarcontroled the Projectincludingthe tile work
performed by Ocean TilendSaarnanwastherefordiable for the acts and

omissions ofOcean Tileunder the doctrine of respondeat superior. FACZ(B)—



(C), Dkt. No. 17¢ The Underlying Lawsuit seeks general and special damages
includingpain and suffering, emotional distress, loss of future earnings, medical
expenses, funeral and burial expenses, and all other damages provided im Hawai
Revised Statutes (“‘HRS”)&3-3. FAC 113, Dkt. No. 17 There is also a
“survivors’ claim” assertedby Degpontés two childrenthatseels general and
special damages, including emotional distress, loss of consortium, society,
companionship, comfort, support, economic support, care and attention, under
HRS §6633.

On June 12, 2016, Saarman filed a THwarty Complaint against Ocean
Tile in the Uhderlying Lawsuit (Underlying ThirdParty Complaint”).FAC {15,
Dkt. No. 17 seeHaradaStone Decl., Ex1 [UnderlyingThird-PartyCompl.]at 8-

28, Dkt. No. 312. In it, Saarmamlenies havingaused ocontributedo the

The Underlyimy Lawsuit alleges that Saarman:diyed Deponte a duty to provide a safe,
hazardfree work place (FAC 12(D), Dkt. No. 17), and breached that duty by both negligently
failing to properly supervise the tile work and the associated use of saagf@FAC 712(E)),

and by failing to ensure that the tile work was performed “in accordankelvgiroper

workplace safety laws and standardsAC 112(F)); (i) owed Deponte a duty to keep the
scaffolding equipment in a reasonably safe condition and correct or warn of dangerous
conditions of which Saarman had notice, and breached that duty by both negligentlydailing
inspect and maintain the equipment despite knowledge of dangerous conditions, and by failing t
adequately warn the Project’s workers of such dangerous conditions (EAG)); (iii) failed

to keep the scaffolding equipment in a safe condition and maintain compliansafeithcodes

and laws andtandards (FAC 12(J)); and (iv) failed to employ or require others to employ

special precautions even though Saarman should have known that the subject incident presented
a peculiar risk of harm, unless special precautions were taken (RRXY)).

’Deponte’s estate has also allegedly submitted a claim to Ocean Tile for wortapensation
benefits under Ocean Tile’s workers’ compensation insurance policy. FAC T 2XMdHRI7.
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injuries and damages alleged by piaintiffs in the Underlying Lawsuit
(“Underlying Plaintiffs”) (Underlying ThirdParty Compl{{ 5-6 Dkt. No. 312 at
10); Saarman argudbat if Underlying Plaintiffssuffered the injuries and damage
asserted thereinhen“such injuriesor danageswere caused by the negligence,
strict liability, breach of warranty, breach of contract, improper acts or omissions,
wrongdoing or breach of dutyn the part oOcean Tile and othdrhird-Party
DefendantgUnderlying ThirdParty Compl§ 7, Dkt. No. 3-2 at3); andSaarman
contends that
if any judgment is entered against Defendamd Third Party
Plaintiff Saarman, such damages, costs, expenses and attorneys’
fees will have been caused by Ocean Tile and other-Harty
Defendants for whom Saarman ientitled to written
indemnification, indemnification, contribution, subrogation
and/or reimbursement from Ocean Tile and other TRady
Defendants for the entire amount of such judgment, if any,
rendered against Saarman, together with its expensés arabs
reasonable attorneys’ fees
(Underlying ThirdParty Compl. B8, Dkt. No. 312 at3). SeeFAC 116-18.

In Countll of theUnderlying ThirdParty ComplaintSaarmaralso alleges
that the Subcontract Agreemdrgtween Saarmaand Ocean Tilsignedon or
about April 2, 201%"Subcontract”) obligatedOcean Tilgo “indemnify, defend
and hold harmless Saarman from and against claims, demands, causes of action,

damages, costs, expensadualattorneys fees, lossesr liability arising out of or

In connection with Ocean Tile’'s operation and/or performance under the
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Subcontract Agreemeit.Ching Decl., ExXA [Subcontract] 8.1, Dkt. No. 343 at
11;see alsd-AC 120, Dkt. No. 17.As such, he Subcontract allegedly entitles
Saarman to &ull and competedefense and indemnification from Ocean Tile for
the claims asserted against Saarmarthe Underlying LawsuitSubcontract 82,
Dkt. No. 343 at 12 FAC 120.

Ocean Tile hatendered the Underlying ThiRRarty Complaint to State
Farm pursuant t@cean Tile’s policyand State Farm is defending @noeTile
againsthe Underlying ThiredParty Complaint pursuant to a reservation of rights.
FAC 125, Dkt. No. 17see alsdcean Tile Couterclaim {18-10, Dkt. No. 241.
Il. Contracts and Insurance Doaments

State Farns MSJ implicates the parties’ various insurance @ther
agreementghe relevant provisions of which are described below

State FarraOcean TilePolicy

State Farm issuedBusiness Owners Coverage insurance policy to Ocean
Tile, Policy No. 91BF-C5783 (the “Policy”), that spanthe policy period from
January 1, 2015 to January 1, 2016. FAT3YSeeCorder Decl., E. 3 [Policy
Declarations], Dkt. No. 35; 4 [BusinesswnersCoverage Form CMZ100], Dkt.
No. 316; 5 [Sched. Endorsement CMH 8], Dkt. No. 317; 6 [Blanket

Endorement CMP478], Dkt. No. 318.



The Policygenerally obligateState Farm to provide coverafpe “those
sums that the insured becomes legally obligated to pay as damages because of
‘bodily injury™ and preserves “the right and duty to defend the insured against any
‘suit’ seeking those damages” provided, however, that there will be “no duty to
defendthe insured against any ‘suit’ seeking damages for ‘bodily injury[]to
which this insurance does not appl\Coveragd-orm, Sectionll—Business
Liability 71, Dkt. No. 316 at 24 The Policy further states:
2. If we defend an insured against a “suit” andratemniteeof
the insured is also named as a party to “thet,” we will
defend that indemnitee if all of the following conditions are
met:
a. The “suit” against the indemnitee seeks daméges
which the insured has assumed the liability tbé
indemniteein a contract or agreement that is an “insured

contract”;

b.  This insurance applies to such liability assumedthzy
insured;[and]

C. The obligation to defend, or the cost of the defarise
that indemnitee, has also been assumed bingueed in
the sameéinsured contract”; . . .
Coverage Fornfection H—Suppl Payments ®, Dkt. No. 316 at 25.
Underexclusionsthe Policyspecifies thatoverage does not includetia
obligation of the insured under a workers’ compensation, ditydienefits or

unemployment compensation lfa{Coverage Form, Sectidh—Exclusions ¥,

Dkt. No. 316 at 26 or “employer’s liability’ for “bodily injury” to “[a]n
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‘employee’ or a former ‘employee’ of the insured arising out of and in the course
of ... (a)Employment by the insured; or (Performing duties related to the
conduct of the insured’business(Coverage FormSection H—Exclusions ba
Dkt. No. 316 at26)). See als€Coverage Form, Section-HExclusions bb, Dkt.
No. 316 at 26 (explaining that the employerigbility exclusion applies
“[w]hether the insured may be liable as an employer or in any other capacity,” and
“[tJo any obligation to share damages with or repay someone else who must pay
damages because of the injury,” but it “does not apply to liability assumed by the
insured under an ‘insured contract

Under the Policy’s Endorsement CMF86, Saarman is listesan
additional insured for both ongoing and completed operations. Policy Decl. at 6,
Dkt. No. 315; see alsaCounterclaim foDeclaratory & Related Religff12, 13,
Dkt. No. 221 [hereinafter Saarman Counterclaims an“additional insured,”
Saarman is covered under the Policy “with respect to liability for ‘bodily injury’
caused, in whole or in part,” by the insured’s “acts or omissions” or “[t]he acts or
omissions of those acting othg¢insured’s] behalf . . in the performance of..
ongoing operations for that additional insufe&ched. Endorsement CMH 86,
Sectionll—Who Is An Insured 1a, Dkt. No. 317. Additionally, “[a]ny
insurance provided to the additional insured shall only apply with respect to a

claim made or a ‘suit’ brought for damages for which [the insured is] provided



coveragé, and “[tlhe insurance afforded the additional insured shall be primary
insurance.”Sched. Endorsement CMH 86, Sectionl—Who Is An Insured{ 2
3, Dkt. No. 317. And with regard to “Separation of Insureds,” the Policy sets
forth the following

Except with respect to the SECTION-LIMITS OF INSURANCE,

and any rights or duties specifically assigned in this policy to the first

Named Insured, this insurance applies:

a. Asif each Named Insured were the only Named
Insured; and

b.  Separately to each insured against whom claim is
made or “suit” is broughit

Coverage Forntectionll—General Conditions ¥, Dkt. No. 316 at 35.
SaarmarOcean TileSubcontract

On April 2, 2015, Saarman, as “Contractogritered into a Subcontract
(Dkt. No. 343) with Ocean Tileas “Subcontractor for the installation of tile on
the exterior othe Golf Villas. SeeSaarman Counterclaim8] Dkt. No. 221.

Article 9 of theSubcontrac{seeDkt. No. 343 at 15-16) obligatesOcean
Tile to indemnify Saarman from claims “arising out of or in connection with
Subcontractor’s operations and/orfpemance under this SubcontrdciThese
covered claims include, but are not limitedthose arigg out of:personal injury
(Subcontract ®.1.1), judicial penalties (Subcontrac® 8.2),andfailure to

comply withthe Subcontract’s insurance provisions (Subcontr&&il8); “[a]ny



violation or infraction by Subcontractor of any law, order, citation, rule, regulation,
standard, ordinance or statute in any way relating to the occupational health or
safety of employees including, but not limited to, safety regulations, the use of any
Indemnitee’s or other’s... scaffolds’ except that Subcontractor ... shall not be
obligated under this Subcontract to indemnify an Indemnitee for Claims arising
from the sole ngligence and/or willfulmisconduct of an Indemnitee or their
agents, employees or independent contractors who are directimsdse to an
Indemniteé (Subcontracg 9.1.7). The Subcontract’s indemnification provisions
also state that the Subcontractor shall
9.2.1 ... [D]efend all Claims that may be brought or instituted by
third persons, including, but not limited to, employees of
Subcontractor, against any Indemnitee;
9.2.2 Pay and satisfy any judgment or decree that may be rendered
against any Indemnitee or their agents or employees, or any of them,
arising out of such Claim; and/or
9.2.3 Reimburse any Indemnitee for any and all legal expense
incurred by them in connection herewith or in enforcing the indemnity
granted in this Indemnification Rider.
Subcontract 89.2.19.2.3, Dkt. No. 343 at 16
Article 17 of the Subcontra¢Dkt. No. 343 at 22-25) requiredOcean Tile
to procure Commercial General Liability insurance, with minimum limits of not

less than $1,000,000 each occurrencepterbodily injury (Subcontract

8817.2.2 17.4.). SeeSaarman Counterclaim9d] Dkt. No. 221. Saarman claims



that“[t]h e Subcontract between Saarman Construction and Ocean Tile constitutes
an insured contract undéd¢ean Tiles] ... Policy” with State Farm. Saarman
Counterclaim L4, Dkt. No. 221.
[I'l.  Procedural Background
State Farm initiated this acti@m June 15, 2016. Compl., Dkt. No. 1
State Farms First Amended Complaint

State Farm filed its First Amended Complaint for Declaratory Judgment on
August 24, 2016 FAC, Dkt. No. 17.The FACseekdwo binding declarations-

(1) “that State Farm has no duty to indemnify Saarman for the claims asserte
against it in the Underlying Lawsuit or for any claims that may arise out of the
subject matter of the Underlying Lawsuit”; and {at State Farm has no duty to
indemnify Ocean Tile for the claims that mayse out of the subjentatter of the
Underlying ThirdParty Complaint.”FAC at 15, Dkt. No .17.

Saarmanaswered State Farm’'s FA@ September 12, 201Bkt. No. 22 at
2—T7), and Ocean Tile answered on September 30, 2016 (Dkt. NoS24yman
alsofiled its own claimsagainstboth State Farmgee Saarman Counterclairkt.

No. 221) andagainstOcean Tile $eeCrossClaim Against Defendant Ocean Tile,

LLC, Dkt. No. 222 [hereinafter Saarma@ross€Claimy]).
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Saarman’Claims

In its Counterclainagainst State FarnSaarmarplead two causes of action
Saarman Counterclaim, Dkt. No.-22 In Countl for Declaratory Reliefi¢l. at
1111-18), Saarmaralleges that State Farm owes a “duty to defend and indemnify
Saarman” under the Policy “with respect to the claims alleged against Saarman
in the Underlying Lawsuit(id. at 1 15). Saarmaritendered the defense of the
Underling Lawsuit to [State Fan]” pursuant to this duty, andieges that “[State
Farm] accepted the tender of defense pursuant to a reservation of right letter dated
June 2, 2016.” Saarman CounterclaidBf[Dkt. No. 221. In Countll (id. at
1119-24), Saarmarurtheralleges thaState Farm has breached its Duty of Good
Faith and Fair Dealing “by refusing to defend Saarmamwithout reservation
and/or indemnify Saarman . for the claims made against it in the Underlying
Lawsuit” (id. at 22), and by “misrepresenting thenedits, conditions or terms of
coverage, and/or by other actions inconsistent with its duties to protect the interests
of its insureds and to place its interests ahead of the interests of its insureds,
including Saarman’id. at 23). Saarman claims$at itsuffered damages from
the actions alleged, and therefprays for defense/indemnity costs, among others,
as relief.

State Farm answered Saarman’s Counterclaim on September 30, 2016 (Dkt.

No. 23) arguing that even though “Saarman was named as an additional insured
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under the Policy by endorsement CMP86[,] State Farm denies that Saarman
gualifies as an additional insured under the Poli&fate FarnsGAnswer{ 9
Dkt. No. 23, denies‘that it has any obligation to indemnify, defend, or otherwise
contribute to any judgment against Saarman in the Underlying Lavsligt
1 18), and asserts th&aarman’s claims are barred under the terms and conditions
of the Policy and the declarations and endorsements contained {fckraily 19,
Dkt. No. 23.

In its CrossClaimagainst Ocean Tildiled September 12, 204®kt. No.
22-2), Saarman brings clainer “Declaratory Reliéf(Saarman Cros€laim at
19 944, Dkt. No.22-2 (Countl)) and for“Indemnity, Contribution, Subrogatibn
(Saarman Cros€laimat 7115-18 (Countil)). In support of Count for
Declaratory ReliefSaarman alleges that “the Subcontract Agreement obligates
Ocean Tile to the fullest extent permitted by law to indemnify, defend and hold
harmless Saarman” from various claims anblility “arising out of or in
connection with Ocean Tile’s operations and/or performance under the Subcontract
Agreement.” Saarman Cre&¥$aim 711, Dkt. No. 222. As a result, Saarman
states that it is “entitled to a full and complete defense and indemnification from
Ocean Tile for the claims asserted against Saarman in the Underlying Lawsuit”
(Saarman Cros€laim ] 12-14). With respect to Courit for “Indemnity,

Contribution, Subrogatioh Saarman alleges:
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If State Farm prevails on its claims resulting in the denial of defense

and indemnity coverage to Saarman Construction and/or

reimbursement of any funds expended by any other party on behalf of

or through Saarman Construction, then Saarman Construction is

entitted to indemnification, contribution, Iswgation and/or

reimbursement from Ocean Tile for the damages, costs, expenses and

attorneys’fees incurredy Saarman Construction.
Saarman Cros€laim 117, Dkt. No. 222.

Ocean Tile’s Claims

On September 30, 2016, Ocean Tile filed a CounterclaiiDdotaratory
Judgment against State Farm. Ocean Tile Counterclaim, Dkt. Nio[h2&teinafter
OT Counterclaim] After Ocean Tile teneted defense of Saarman’s Underlying
Third-Party Complaint to its insurer (State Farm), State Faooepted defense of
the UnderlyingThird-Party Complaint against Ocean Tile” and “is currently
providing Ocean Tile a defense in the [Underlying] [L]awsuit.” OT Counterclaim
19 840, Dkt. No. 241. Indeed, Oceanile states that its “[r]eceipt of the [FAC]
in this matter was the first indication from State Farm to Ocean Tile that State
Farm believed it was not obligated to defend Ocean Tile” in the Underlying
Lawsuit. OT Counterclaim 9.1, Dkt. No. 241. As a result, Ocean Tile “requests
a declaratory judgment that State Farm must defend and indemnify Ocean Tile in

the [Underlying] [L]awsuit pursuant to 28 U.S.C2201” OT Counterclaim 1.3,

Dkt. No. 241.
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State Farm answered the allegations in Ocean Tile’st€ali@m on
November 21, 2016. State Farm-@iiswer, Dkt.No. 25 In the answer, State
Farm“deniest ‘accepted’ defense of the [Underlying] Third Party Complaint
against Ocean Tile,” and instead represents that “Btata agreed to participate
in Ocean Tile’'s defenssubject to a full reservation of State Ras rights under
the Policy. State Farm OFAnswer 16, Dkt. No. 25 (emphasis addedtate Farm
alsocontend that “Ocean Tile’s claim for relief is barred pursuant to the terms and
conditions of the .. Policy and the declarations and endorsememigiced
therein” and urges dismissal with prejudice of Ocean Tile's Counterckiate
Farm OFAnswer N 11, 13A, Dkt. No. 25.

State Farm Motion for Summary Judgment

State Farnseeks smmaryjudgment against Saarman on $tate Farm’s
Complaint fa Declaratory Judgment, and @aarman’s Counterclaim for
declaratory judgment and for breach of the covenant of good faith iani@&ing.
MSJ, Dkt. No. 30.State Farnprincipally assertghat“[b] ecause the clainjs the
Underlying Complaintfelatesolely to Saarman’s own alleged negligence, and
because Ocean Tile is not covered for such claims under tfeJolicy, there is
no [P]olicy coverage for the claims for Saarman as an additional insuvksimn.

in Supp. oMSJat 2 Dkt. No. 301 (relying on “Employer’s Liability” exclusion
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to the Policy) As such, State Farm asks the Court to declare “that it has no duty to
indemnify Saarman” for claims in the Underlying Lawsud.

The Court heard oral arguments S&tate Farm’s MSAn November 21
2017 (seeEP, Dkt. No. 40 after whichthe Court took matters under advisement.
The instant disposition follows.

LEGAL STANDARD

Pursuant to Federal Rules of Civil ProcedufeERCP’) Rule56(a), a party is
entitled to summary judgment “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of
law.” The moving party is entitled to judgment as a matter of law when the
nonmoving party fails to make a sufficient showing on an essential element of a
claim in the case on which the nonmoving party has the burden of [etuftex
Corp. v. Catrett477 U.S. 317, 323 (1986).

To meet its burden, “the moving party must either produce evidence
negating an essential element of the nonmoving party’s claim or defense or show
that the nonmoving party does not have enough evidence of an essential element to
carry its ultimate burden of persuasion at tridilissan Fire & Marine InsCo. v.
Fritz Cos, Inc., 210 F.3d 1099, 1102 (9th Cir. 20006itihg High Tech Gays v.

Defense Indus. Sec. Clearance Offg@5 F.2d 563, 574 (9th Cir. 1990)Once
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the moving party has satisfied its initial burden of productithre burden shifts to

the party opposing summary judgment “to demonstrate the existence of a genuine
dispute.” Kowalski v. Mommy Gina Tuna Res74 F. Supp. 2d 1160, 1162 (D.

Haw. 2008) (citingViatsushita Elec. Indus. Co. v. Zenith Radio Cofg5 U.S.

574, 58687 (1986)). To meet this burden, the moaving party must do “more

than simply show that there is some metaphysical doubt as to the material facts”
and instead must “come forward with specific facts showing that there is a genuine
issue for trial.” Matsushita Ele¢.475 U.S. at 5887 (citations and internal

guotation marks omitted)At least some “significant probative evidence tending to
support theeomplaint must be producedT.W. Elec. Serv., Inc. v. Pac. Elec.
Contractors Assi, 809 F.2d 626, 630 (9th Cir. 198guotingFirst Nat'|l Bank of

Ariz. v. Cities Serv. Cp391 U.S. 253, 290 (1968pee also Addisu v. Fred Meyer,
Inc., 198 F.3d 1130, 1134 (9th Cir. 2000) (“A scintilla of evidence or evidence that
Is merely colorable or not significantly probative does not present a genuine issue
of material fact.”). “[I]f the factual context makes the nanoving party’s claim
implausible, that party must come forward with more persuasive evidence than

would otherwise be necessarystoow that there is a genuine issue for tri&al.

3f a moving party fails to carry its initialurden of production, the nonmoving party has no
obligation to produce anything, even if the nonmoving party would have the ultimate burden of
persuasion at trial.’Nissan Fire & Marine Insat 110203 (citingAdickes v. S.H. Kress & Co.

398 U.S. 144, 160 (1970tigh Tech Gays895 F.2d at 574; A. Friedenthal, A. Miller, & M.

Kane, Civil Procedure 460 (3d ed. 1999)).
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Arch’l Bldg. Prods., Inc. v. Franciscan Ceramics, .Ii&18 F.2d 1466, 1468 (9th

Cir. 1987) (citingMatsushita Ele¢475 U.S.at587); accord Addisy 198 F.3d at

1134 (“There must be enough doubt for a ‘reasonable trier of fact’ to find for
plaintiffs in order to defeat the summary judgment motiorF9r, if no evidence

can be mustered to sustain the nonmoving party’s position, a trial would be useless.
See Kahumoku v. Titan Mar., LI €86 F. Supp. 24144, 1150 (D. Haw. 2007)
(explaining that one of the primary purposes of summary judgment is to “isolate
and dispose of factually unsupported claims or defenses”) (quodiagex 477
U.S.at323-24).

“[Clourts are required to view the facts and draw reasonable inferences ‘in
the light most favorable to the party opposing the [summary judgment] motion.™
Scott v. Harrig 550 U.S. 372, 378 (2007) (quotikgnited States v. Diebold, Inc
369 U.S. 654, 65(1962) (per curiam)). Nevertheless, “[w]lhen opposing parties
tell two different stories, one of which is blatantly contradicted by the record, so
that no reasonable jury could believe it, a court should not adopt that version of the
facts for purposes of ruling on a motion for summary judgme®edstt 550 U.S.
at 380.

With these basic principles in mind, the Court turns to the merisabé

Farm’s MSJDkt. No.30).
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DISCUSSION

l. Principles of Insurance Coverage in Hawai'i

Insurance policies are a form of contract and subject to the gemesabf
contract constructianAs such, their terms must be interpreted according to their
ordinary, commonly accepted meaning, unless it appears from the language of the
policies that a different meaningirgended.C. Brewer & Co. v. Marine Indem.
Ins. Co. of Am.347 P.3d 163, 169 (Haw. 2015) (quotbgiry Rd. Partners v.
Island Ins. Cq.992 P.2d 93, ®(Haw. 2000); accordDawes v. First Ins. Co. of
Haw., 883 P.2d 38, 42 (Haw. 1994).

Courts in Hawdi construe insurance policies “liberally in favor of the
insured and the ambiguities [are] resolved against the insufertline v. Wong
702 P.2d 299, 305 (Haw. 1985) (quotiMgsaki v. Columbia Cas. G895 P.2d
927, 929 (Haw. 1964 pdditional citaibns omitted. Moreover,“any ambiguity in
an exclusionary clause is construed in favor of the insured and ‘strictly construed
against the insurer.”C. Brewer & Co, 347 P.3cht 169 (quotingRetherford v.
Kama 470 P.2d 517 (1970)Nonetheless, the Hawaii Supreme Court has clearly
explained that the construction of ambiguities against an insurer does not come
into play merely because the insured party alleges ambiguity, nor does it come into
play simply because the parties to the dispute disagres tisounderlying

policy’s terms. Mem. in Supp. at212, Dkt. No. 301 (citingOahu Transit
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Servs., Inc. v. Northfield Ins. Cd.12 P.3d 717, 722 n.7 (Haw. 20Dp5Rather,
“[a]mbiguity exists and the rule is followed only when the [underlying insurance
policy], taken as a whole, is reasonably subject to differing interpretat@aliu
Transit Servs.112 P.3d at 722 n.7.

. Applicability of the “Employer’s Liability” Exclusionto Coverage

The Subcontract is an “insured contraatider the Policy, an8tate Farm
has failed to meet its burden demonstrating dnaxclusionto coverage applies.
Cf. Sentinel Ins. C@875 P.2d at 91¢hoting insurer’s “traditional burden of proof
that an exclusionary clause applies) (citi@aroid Corp. v. Travelerthdem. Co.
610 N.E.2d 912, 922 n.2 (Mass. 1993)

In support of its argument that the Policy does not cover Ocearamde
therefore does not cover Saarm@tate Farm points to the PolicylEmployer’s
Liability” exclusion That exclusion applies to “bodily injury” of an employee of
the insured arising out of, and occurring in the course of the employee’s “duties
related to the conduct of the insured’s business.” Coverage Form, Seetion
Exclusions fba, Dkt. No. 316 at 26. Both Saarman and Oce@ile point to an
exception to this exclusion, however, which provides that otheexcdeaded
coverage is covered under the policy when it involves “liability assumed by the

insured under an ‘insured contract.” Coverage Form, Selitiefxclusions

9 5k Dkt. No. 316 at 26. Sege.g, Saarnan Opp’n at 1516, Dkt. No. 35.
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An “insured contract” is defined as “[t]hat part of any other contract or
agreement pertaining fthe named insured’djusiness (including an
indemnification of a municipality in connection with work performed for a
municipality) under whiclithe named insuredssumgs] the tort liability of
another party to pay for ‘bodily injury’ or ‘property damage’ to a third peon
organization.” Coverage Form, Sectibr-Definitions §10(f). Here, the
Subcontract between Saarman and Ocean Tile contains an indemnity prinasion
applies to “bodily injury . . or death to persons, including, but not limited to, any
employees pagents of Subcontractor ., regardless of whether such personal
injury or damage is caused by an Indemniteégubcontracg 9.1.1, Dkt. No. 343
at15. The Subcontract therefore is an “insured contract” within the meaning of the
Policy,” renderingas misplaced the exclusion on whBtate Farnattempts to
rely.

Viewing the facts in the light most favorable to Ocean Tile and Saarman, as
theparties opposing summary judgmefcott 550 U.S. at 378 (citinBiebold
369 U.S. at 655rnd interpreting the policy liberally in favor of the insured and

against State Farm as the insuFartuneg 702 P.2d at 355 (citinglasaki 395

“Even State Farm appears to agrSeeReply at 78, Dkt. No. 38. State Farm’s further
assertion that “it is only Ocedhile’s potential contractual liability assumed under that insured
contract that may be covered, not any direct liability to the underlying plaifaifits
employee’s injury” id. at 8) is a nuancéhe importof which is lost on the court.
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P.2d at 929 the Subcontract is an “insured contract” under the Policy’s definition,
and no Policy exclusiaapply.
ll.  “Additional Insured Coverage” For the Underlying Lawsuit

The parties also disagree about wheegrmarcan qualify foradditional
insured coverage with respect to the Underlying Lawsuit even though the
Underlying Plaintiffsdo not directany claims aginst Ocean Tile, the insured.

At the November 21, 2017 hearing on the instant,MfsExample State
Farm’s attorney argued that, to be covered under the Policy, claims in the
Underlying Lawsuit must involve the actioosomissions of thensured. State
Farm’s attorney reasoned thihé only way State Fargouldowe coverage to
Saarmarunder the Policy in the Underlying Lawsistif the UnderlyingPlaintiffs
soughtto impose liability on Ocean TileState Farntontinueghatbecause
plaintiffsin the Underlying Lawsuit-e.g., Depontés Estate—did not allege that
Ocean Tile itself was negligent with respect to the underlying incident on
September 16, 2015€eOcean Tile’'s Opp’n at 9, Dkt. No. 36 (conceding the
same))then the Additionalnsured Coverage provision is not trigger&ke also
Mem. in Suppat 13, Dkt. No. 3d. These arguments are incorrect for two
reasons

First, the claims in the Underlying Lawsuit do not relate “solely to

Saarman’s allegd negligencé Indeedtheevidence below-for example,
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showing that Dpontespent a significant number of hours at home after his fall

prior to seeking medical attentiamd prior to notifying Saarmandemonstrates

that Ocean Tile may be partly at fafdt the alleged damages soutly Dgpontés

Estate Thus, no matter wh#te pleadingsloneallege Ocean Tilecould very

well be responsible for and/okwve Saarmanndemnity in the Underlying Lawsulit

SeeSaarman Opp’n at 18, Dkt. No. 35 (“The parties in the Underlying Lawsuit are

disputing whether or not Ocean Tile is liable to Saarman under its multiple

indemnity obligations based upon a determination whether Ocean Tile or any of its

employees (including [Omontd himself) was negligent, and that determination

presents a questiaf fact for the jury in the Underlying Lawsuit.”).
SecondtheUnderlying ThirdParty Complaint may serve as the touchstone

for Saarman’soverageas anadditional insured under the Policy. That is, in the

Underlying Lawsuit, althougB®epontés Estatedoes not assert claims directly

against Ocean TiléSaarman has filed a Thifarty Complaint that doeState

Farm assunsghatfor underlying claims to trigger Policy coverage, they must

have beerought by plaintiffsn that sut—here: Deponts Estte. Yet no

authority for that limitation has been offeredloreover,the Policyitself has no

provision stating that the claims against Ocean Tile, which trigger coverage, cannot

be brought byhe prospective additional insureth light of the liberaktandards

>The Underlying Plaintiffs do not do so apparently because of the worker’s compe tsati
SeeSaarman Opp'n at 11, Dkt. No. 35.
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of insurance contract interpretation in Hawai‘i, and in the absence of any authority
directing otherwise, the Court resolves uncertainty with respect to the additional
insuredcoverage provision under the PolicySaarmais favor. See Fortung702
P.2d at 355 (citing/lasaki 395 P.2d at 929).

Becausalisputed issues of material fact remain in the Underlying Lawsuit
S0 as to prevent the Court from making a final determination of additional insured
coverage under the Policy at this tiffidae Court holds that State Faisinot
entitled to smmaryjudgment.
IV. Breach of Covenant of Good Faith and Fair Dealing

State Farm moves for summary judgment against Saarman on Saarman’s
Counterclaim for Breach of the Covenant of Good Faith and Fair Qe&iee
Mem. in Suppat 1920, Dkt. No. 381. Summary ydgment on this claim is
DENIED.

In Countll of Saarman’s Counterclaim, Saarman alleges that State Farm
owes all of its insureds, including Saarman, “duties of good faith and fair dealing.”
Saarman Counterclaim2p, Dkt. No. 221. State Farm allegedly breachbi

duty by “refusing to defend Saarman..without reservation and/or indemnify

®t is firmly established that in Hawaii, an indemnitor’s obligations under a cmtisin contract
are “determined at the end of liéigon.” See Arthur v. State of Havd77 P.3d 26, 38 (Haw.
2016). At present, however, the Underlying Lawsuit remains unresolved. Until thatghange
“any attempt to determine whether State Farm must indemnify” either of the @etemal this
matter ispremature.SeeOcean Tile Opp’n at 13, Dkt. No. 3&é¢cordSaarman Opp’n at 18,

Dkt. No. 35.
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Saarman .. for the claims made against it in the Underlying Law5oy
“misrepresenting the benefits, conditions or terms of coverage, and/or by other
actions inconsistent with its duties to protect the interests of its insureds and to
place its interests ahead of the interests of its insureds, including Sdarman
Saarman Counterclaim2B, Dkt. No. 221. State Farm denies these allegations
(Dkt. No. 23 at 4), and in its MSJ, argues that its “coverage position” regarding the
Policy “is a reasonable orfeMem. in Supp. a0, Dkt. No. 361 (“State Farm has
fully performed under the Policy, even while asking this [Clourt to rule on its
rights and obligations)” Questions of material fact remain on this claim and
preclude summary judgment at this time.

Hawai‘i law “recognizs a bad faith cause of action in the {fpatty
insurance context.Best Place, Inc. v. Penn Am. Ins. (320 P.2d 334, 341
(Haw. 1996).However,it is also true that “an insurer’'s conduct based on an
interpretation of the insurance contract that is reasonable does not constitute bad
faith; moreover, an erroneous decision not to pay a claim for benefits due under a
policy does not by itself prove liability” without also demonstrating that the
decision not to pay the claim was made in “bad faitfill er v. Hartford Life Ins.
Co, 268 P.3d 418431 (Haw. 2011) (quotindBest Place920 P.2d at 347%ee
also Enoka v. AIG Haw. Ins. Co., In&¢28 P.3d 850, 865 (Haw. 2006) (“|W]here

an insurer denies the payment offaalt benefits based on an ‘open quEsDf
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law,” there is ‘obviously no bad faith on the part of the insurer in litigating that
Issue’™). Indeed,an insurer uncertain as to whether coverage exisy file a
declaratory judgment action to determinleather it is required to defend[t]can
defend under a nonwaiver agreement or reservation of rights, or it can refuse to
defend and risk the consequenceNdutilus Ins. Co. v. Lexington Ins. C821

P.3d 634, 644 (Haw. 2014iting 22 Applemanins. Law & Practice§ 136.7, at
45(20@)). The Hawaii Supreme Court has explained that, by filing a declaratory
judgment action to determine whether it is required to defend, a primary insurer
such as State Farm is able “to determine coverage issues, ‘allowing the insurer to
address the limitof its duty to defend without risking a later finding that it acted

in bad faith.” 1d. at 644 (quoting 22 Applemanl86.7, at 50).

That appears to be precisely wiksate Farnhas done hereState Farm has
both “disputed coverage in a declaratory judgment action” by filing the FAC while
also “defending Saarman under a reservation of righteem. in Supp. at 23, Dkt.
No. 301; see, e.gFAC 1124, 25, Dkt. No. 17alleging that “State Farm is
defending Saarman in the Underlying lawsuit pursuaatreservation of rights”
and that “State Farm is defending Ocean Tile in the Underlying Third Party
Complaint purgant to a reservation of righifs As such, State Farmight be
correct in contendinthat it “is entitled to summary judgment on Saarman’s claim

for breach of the covenant of good faith daid dealing becausehese actions
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have been “entirely proper and not evidence of bad.faktem. in Supp. at 19,
Dkt. No. 381 (citingNautilug 321 P.3d at 644).

Nonetheless, in opposition to State Farm’s M&hrman argues that “State
Farm has accepted the duty to defend Saarman based on an apparent finding of
potential coverage but then refused to look beyond the pleadings and consider any
facts which it could reasonably discover and which could affect indemnity
coverage under its Policy.” Saarman Opp’n at1B8 Dkt. No. 361 (citing Dairy
Rd. Partners v. Island Ins. Co., Lt@92 P.2d#®3,109-10 (Haw. 2000) Standard
Oil Co. of Calif. v. Hawaiian Ins. & Guaranty Co., Lt&54 P.2d 1345, 1349
(Haw. 1982)). Those facts include those described in Saarman’s Opposition,
which suggest negligence by Ocean Tile, and which State Farm appears to have
largely ignored. The Court has no evidertet State Farmould rot have
discovered these facts, either before or after its reservation of rights with tespect
its obligations under the Policy. It follows, then, that the Court cannot say at this
time that State Farm has adopted a “reasonable interprethyia®fendhg the
UnderlyingLawsuit, subject to a reservation of rights, or by seeking to avoid
indemnity coverage altogether by moving for summary judgment nowuiGen

issues of material fact remain.
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CONCLUSION

Viewing the facts and drawing reasonable inferences in the light most
favorable to Saarman and Ocean Tile, the Court determines that genuine issues of
material facexistthat preclude awarding summary judgmen$tate Farm. The
MSJ(Dkt. No. 30)is theeforeDENIED.

IT1S SO ORDERED.

DATED: March 5, 201&t Honolulu, Hawali

[ e
Derrick . Watson
United States District Judge

StateFarm Fire And Casualty Company Saarman Quostruction CIV. NO. 16
00315 DKW ORDER DENYING MOTION FOR SUMMARY JUDGMENT
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