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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

ATOOI ALOHA, LLC, by Millicent ) CIVIL NO. 16-00347 JAO-RLP
Andrade and Craig B. Stanley, its )

Managing Members, et al., ORDER GRANTING
DEFENDANT/THIRD-PARTY
PLAINTIFF APT-320 LLC’S
MOTION FOR CONFIRMATION
OF SALE, DISTRIBUTION OF
PROCEEDS, AND DEFICIENCY

JUDGMENT; EXHIBIT A

Plaintiffs,
VS.
ABNER GAURINO, et al.,

Defendants.

N Nl N N N N N N N N

ORDER GRANTING DEFENDANT/THIRD-PARTY PLAINTIFF APT-320
LLC'S MOTION FOR CONFIRMATION OF SALE, DISTRIBUTION OF
PROCEEDS, AND DEFICIENCY JUDGMENT

INTRODUCTION

Defendant/Third-Party PlaintiPT-320 LLC (*APT-320") requests
confirmation of the sale of the real property being foreclosed upon in this action,
located at 3721 Kanaina Street, Honolulu, Hawaii TMK (1)-3-1-025-008 CPR
0088 (“Property”). APT-320 further regsts that the Court: 1) determine
reasonable expenses and attorneys’ fimethe Commissioner; 2) determine other
amounts due and owing for its other claji®sdetermine the priorities and claims
of all other parties to this action; 4) enter a deficiency judgment in its favor if the

sale proceeds are insufficient to payciems; 5) issue a judgment for possession
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and a writ of possession giving the purchaser possession of the Property; 6) deem
abandoned any personal property found eaRnoperty and authorize the purchaser
to dispose of said personal property; 7) discharge the Commissioner following the
conveyance and distributions and filing of the distribution statement; and 8) enter
judgment pursuant to Federal Rule of Civil Procedure (“FRCP”) 54(b).

For the reasons articulatedde, the Court GRANTS the Motion.

BACKGROUND

As the Court and the parties are familiar with the history of this case,
the Court includes only those facts relevant to the disposition of the instant Motion.
On February 13, 2014, Plaintiff Atooi Aloha, LLC (“Atooi Aloha”)
entered into an agreement to puash 333 shares of Better Living Global
Marketing (“BLGM”) in exchange fothe conveyance of the Property to
Defendant Abigail Gaurino (“Abigai). Following the conveyance of the
Property, Abigail obtained a $200,000.00rtgage on the property from Investors
Funding Corporation (“IFC”), which IFC then assigned to APT-320.
On January 31, 2018, Chief U.S. District Judge J. Michael Seabright
issued an Order Re: Motions for Summary Judgment and Motion for Interlocutory
Decree of Foreclosure (“SJ/Foreclosneler”), Doc. No. 238, wherein he

granted summary judgment in APT-320’s favor and concluded that APT-320



established a prima facie case that énsitled to foreclose on the mortgage.

On March 1, 2018, Chief Judge Seabright issued a Foreclosure
Decree. Doc. No. 262. Init, he ordetbdt the mortgage be foreclosed upon, that
Thomas J. Wong be appointed as Commissioner, and that the Property be sold in a
manner allowed by law.

On September 20, 2018, the Commissioner filed his Report. Doc. No.
318. According to the Report, the Commissioner published a notice in the
Honolulu Star-Advertiser, which contashe description of the Property, and
location of the public auction. The auction took place on May 22, 2018, at noon, in
front of the Judiciary Building, Honolulu, Hawaii. APT-320 presented the winning
bid in the amount of $399,000.00. The Commissioner recommends that this bid be
confirmed and seeks compensation totaling $5,414.53, which is comprised of
$4,425.00 in fees and $989.53 in expenses.

On September 30, 2018, APT-320 filed the Motion for Confirmation
of Sale, Distribution of Proceeds, andfiorency Judgment (“the Motion”). Doc.
No. 329.

On October 10, 2018, APT-320 filed a Motion for Attorney’s Fees

and Costs, requesting $84,219.86 in faed $701.47 in costs. Doc. No. 340.



LEGAL STANDARD

Under Hawai'‘i law, a “court’s authority to confirm a judicial sale is a
matter of equitable discretionSugarman v. Kapu.04 Haw. 119, 124, 85 P.3d
644, 649 (Haw. 2004) (quotirgrent v. Staveris7/ Haw. App. 40, 45, 741 P.2d
722, 726 (Haw. Ct. App. 1987) (citation omitted)). In the absence of arbitrary
action, courts enjoy broad discretion wispect to the confirmation of judicial
sales.Id. (citation omitted). “In exercising its discretion, the ‘court should act in
the interest of fairness and prudence, and with a just regard to the rights of all
concerned and the stability of judicial salesBfent 7 Haw. App. at 45, 741 P.2d
at 726 (quotindHoge v. Kane |14 Haw. App. 533, 540, 670 P.2d 36, 40 (Haw. Ct.
App. 1983)). Courts may deny the confation of a sale when the highest bid is
so grossly inadequate as to shock the consciddceciting Hoge 4 Haw. App. at
540, 670 P.2d at 4ndus. Mortg. Co., L.P. v. SmjtB4 Hawai‘i 502, 510, 17 P.3d
851, 859 (Haw. Ct. App. 2001)).

DISCUSSION

As an initial matter, the Court notes that it has received no written or
other opposition or objection to this Motion. There being no objection or
opposition, and no other individual having epped at the hearing to request that

bidding be reopened, the Court makes following findings and GRANTS the



Motion as stated below:

1. The Property is the property foreclosed upon in this action and is more
fully described in Exhibit A, attached to this Order.

2. The Commissioner complied with the requirements of the Foreclosure
Decree and the sale was legatipde and fairly conducted.

3. The Court ratifies, approvesicdconfirms the Commissioner’s Report
in all respects.

4, The Court confirms the sale of the Property and authorizes the
Commissioner to execute and deliver conveyance documents for the
Property to APT-320 or its nominée.

5. APT-320’s $399,000.00 bid, the highbst, is fair and equitable and
as high as any that could reasonably be obtained under the
circumstances.

6. The Commissioner is authorizedatccept the balance, if any, of the
purchase price.

7. The closing date for the sale of the Property shall occur within 40

days after the filing of this Order, unless the Commissioner

1 At the hearing, the Commissioner clarified that APT-320, not IFC, had the
winning bid.



determines that additional time is requifed.

8. Pursuant to the Foreclosured®ee and Hawai‘i Revised Statutes
(“HRS”) § 634-51, Atooi Aloha, Plaintiff Craig B. Stanley
(“Stanley”), as Trustee for hEdmon Keller and Cleavette Mae
Stanley Family Trust (“the Trust”), Plaintiff Stanley, Plaintiff
Millicent Andrade, Defendant Bner Gaurino, Defendant Aurora
Gaurino, Abigail, Third-Part{pefendant AOAO, Third-Party Cross
Defendant Abigail, Third-Party Css Defendant Stanley, as Trustee
for the Trust, and Third-Party @ss Defendant Stanley, and all
persons claiming by, through, or undleose parties, shall be and are
hereby forever barred fno any and all right, title, and interest claims
at law or in equity in the Property.

9. The Commissioner reasonably and necessarily incurred $989.53 in
expenses and $4,425.00 in fees, Wwhaball be the first and second
priority funds, respectively, payable out of the sale and rental

proceeds of the Property.

2 This closing period is not intended to (nor should it) curtail Defendant
Association of Apartment Owners of Diamond Head Sands’ (“AOAQ”) rights
under Hawai‘i’'s Condominium Property Act.
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10. APT-320 requests $353.00 in expenses. The Court finds that these
expenses were reasonably incdrré&aid expenses, along with
allowable costs and attorneys’ féeshall be the third priority funds
payable out of the sale and rental proceeds of the Property.

11. Inits Motion for Attorney’s Fees and Costs, APT-320 submits that it
is owed the following, exclusive attorneys’ fees, costs, expenses,
charges, or other amounts:

$220,000.00 in principal

$ 73,031.90 in interest to August 31, 2017

$ 40,150.00 in interest to Augu&t, 2018, plus $110.00 per
diem thereafter

$ 4,713.23 in property tax
$337,895.13 Total

APT-320 is therefore currently ow&337,895.13 in accordance with
the SJ/Foreclosure Order and Foreclosure Déciigis amount shalll
be the fourth priority funds payabfrom the sale and rental proceeds

of the Property.

¥ The Motion for Attorney’s Fees and Costs is pending before Magistrate
Judge Richard Puglisi.

* This amount may be subject to adjustment based on additional expenses,
fees, costs, and interest incurtadbugh the conveyance of the Property.

v



12.

13.

14.

15.

16.

Pursuant to HRS 88 514B-146 &&Y-3 and the Stipulations between
AOAO and Plaintiffs and Abigail, Doc. Nos. 334, 335, AOAO is

entitled to remaining proceeds,ttee extent such proceeds are

available, as next lien holder.

If the proceeds are insufficient to pay APT-320’s claims, expenses,
charges, costs, and attorneys’ fees, or amounts due and owing to
AOAO, deficiency judgments shall enter in favor of APT-320 and
AOAO against Abigail, upon the filing of appropriate declarations by
APT-320 and AOAO.

A Judgment for Possession and a Writ of Possession shall issue,
giving the Purchaser Possession of the Property. APT-320 is to
submit a proposed Judgment for Possession and Writ of Possession by
October 29, 2018 to otake orders@hid.uscourts.gov.

Any personal property found in or on the Property is deemed
abandoned and may be disposed of as the Purchaser sees fit.

After the Commissioner has made the conveyance and distributions as
set forth in this Order, and filed his distribution statement, he is

discharged from further respobdities and duties as Commissioner.



17. This Order shall be entered as a final judgment pursuant to FRCP
54(b) as there is no just reason for delay.
IT IS SO ORDERED.

DATED: Honolulu, Hawaii, October 19, 2018.

il A Otake
United States District Judge

CIVIL NO. 16-00347,ATOOI ALOHA, LLC, ET AL. V. GAURINO, ET AODRDER GRANTING
DEFENDANT/THIRD-PARTY PLAINTIFF APT-320 LLC’'S MOTION FOR CONFIRMATION OF
SALE, DISTRIBUTION OF PROCEEDS, AND DEFICIENCY JUDGMENT; EXHIBIT A



EXHIBIT A



FIRST:
AthNo.SZO(hadaaﬁanﬂed&e”Mwmpﬁsﬁgapu&mof'DlAMOND
HEAD SANDS", awndmhimprojea(hmcnﬂedﬂ:a%jw“)udMMIn
and established by Decldration of Horizontal Property Regime dated November 12, 1974,
recorded in the Bureau of Conveyances of the Stato of Hawaii, in Liber 10334, Page 417,as
themomyhavobmmdedﬁomﬂmobﬂm(hm&umﬂeddwwmﬁm")u
shown on the plans of the project recorded in said Burean as Condominium Filed Plan No.
392, as the same may have been amended from time to time (hereinalter called the
“Condomintum Map®).-

mmmummmmmwmmepwnsmnmmmcm'

mwumeWuthMWmumMmanonm
Condominiantp

mmmmhemfwhmmm and support of the

AmtwmmMmdfwmofmaApuu‘thuthm
apuuuentslntha?ro;wtanﬂdmngbthooomondemems

SECOND:

‘Axiundivided 1, mmmmmmamnuofmmjmmmmm landupon

whith said project is located as established for said Apartment by the Declaration, &s
amended, or such other peroentage interest as hereinafter established for said apartment by
mymmdmmﬂofﬁaﬁwhnﬁw.u@mfhcmonﬁthﬁooﬁuommmdm

thereof,
Being all of the property conveyed by ths following: .

. Apartment Deed
Grantor: . Atooi Aloha LLC, s Hawali limited liability company
Grantee; " Abigail Lee Gaurino, aﬁnﬂewm,u”hmsqmm
' . *  as Tenant in Severalty
Dated: - February 13, 2014
Recorded: February 20, 2014 in the Burcan of Conveyarces of the Statcof
Hairaﬁ,asl)oalmmNo A-51640502 \

mms)mwmwdwmmmmumnd&mmfoumz
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c G

Al of that certain parcel of land (being a n of the land described in and covered
by Land Commission Awatd§$59-8 Apana 32 to W.C, Lunalilo) situate, lying and being-
mmewmmdoofkmaAvmatKupahnh.Honohth.CﬂydeMyofHomlnlu,
SuteofHawm.beingPARCELB,andih\nbamdedandduaibedaspermeypmpawd
byMasam Tnma,ke@stuedl’mfesdonﬂland&lwm dated September 24, 1971, to-

) Beginning at a p northeasteomnrofthispmclof being also o the
westerly boundary of Avenus, the coordinates of which to Government
Survey Triangulation Station "LBAHI" being 3,251.92 feet north and 522,54 feet west and
nmningbyazimuthsmeaqmedclockwisoﬁumtum ’

1. 10° 16 30" 409.69 feetalonsﬁmwosm!yddeofl(aminaAvmetom
: iron pin (found):,

2. 90° 36 110:00 foetalong the remainder of Land Commission Award
8559-B, Apasa 32 to Wm. €, Lanalilo to a pipe;

3, 10° 16 30° 105.00 feetalongthoremainder of Land Commission Award
8559-B, Apmszton. C. Lunalilo to an iron pin

(found);

4. 950° 3¢ . 95.52 foot along Leahi Avenue Subdivision (File Plan No,
. 613) 10 an aTOW "eee>;

5. 190° 16 30° ‘51524 fest along Govémment Land - Waikiki Blementary
_.Sahool.toapxpe;
b

6. 270° 45 7 205.43  fest along remainder ot Land Commission Award
. . 8559-B, Apana 32 to Wm, C. Lunalilo, to the point
. ofbeginningmdoo_nhhﬁnganma of 2. lSdaom, ’

more or less,

mmmw&rmemomandmm
A-l, described in Correction Deed dated May 11, 1972, recorded in -the Burean of
ConvcyanmoftthtnbofHawaﬂh[M&”atPagcm whidnaaldmmmtls
described as follows:  °

Boginning at apipeonthonorthwmcmofﬂuspamdoflwd, on the southerly side
of Monsarrat Avenue, being also the northeasterly comer' of Waikiki Elementary School site,
the coordinates of which referred to Government Survey Triarigulation Station "LEAHT”
being 3,362, MMMMWBA?MMMMWWMch'
from true south: :

19



]C' - (C;

L2700 48 2063 foot on southerly side of Monsarrat Avenué;,

Thence along remainder of R.P, 8124 and 8165, L.C. Aw. 8559-B, Apana 32, to Wm.
. C. Lunalilo, on a curve 1 the left with a radius of 10,00 feet the chord azimuth and distance

behg: ' 0’
2. 50° 300 45° 1292 feot;’

3. 10 16 20™ 109.75 feet along remainder of R.P. 8124 and 8165.
. L.C. Aw. 8559-B, Apan2 32 to Wm., C, Lunalilo;

4 90° 45 1217 feet along remainder of R.P, 8124 and 8165,
C L:C. Aw. 8550-B, Apana 32 to Wm. C. Lunalilo;

5. 190° 16 30° ° 10921 feetalonggovemmentland (WaikikiBlementary
. School), to the point of beginning and
containing an area of 1,367 square feet, more or

less.

 Excepting aod reserving, therefrom, that certain parcel of land conveyed tothe City and
County of Honolulu, by Rebma Hawaii Three, Ino., a Missouri corporation, by deed recorded
August 4, 1977 as Liber 12361 Pags 43 of Official Records, more perticularly desoribed as
follows: - : *

' Lot 2, ten (10,00) f, wide roed setbatk, being a portion oquuéomgn of the Kapahulu
Lots adjacent to Kapislani Park, being also a portion of Land Patents 8124 and 8165, land
Commission Award 8559-B, Apana 32 to William C. Luhalilo situate at Kapahulu, Honolulu,
Oahu, Hawaii, ,

Beginning at the northeast comer of this parcel of land, on the present west side of
Kxnbina Avenue, the coordinates of said point of beginning referred to governmexit survey
triangulation station "Leahi® being 3,251.92 feet north and 522.54 fost west, and running by
azinmths measured clockwige from true south: .

CLo10° 16. 30° 409.69 fest along.the present west side of Kanaina
' Avenus; . :

2, %0° 3¢ 10,14 feet along remainder of Land Patents 8124 and

8163, L. C. aw, 8559-B, Apana 32 to William C..

Lunalilo;



- 3.

‘C - ¢

190° 166 30° . 409.71 feet along mmainder .of Land Patents 8124 and
‘ . 8165,L.C. aw. 855% AQnautoWinmnc
RO . Lunnhlo,
4, 270° 48 10.14  feet along remainder of Land Patents 8124 and *

8165, L. C. aw. 8559-B, Apana 32 to William C,

Lunslilo, to the point of beginning and

le:mininganmoﬂo%aqmmﬁet,mor
B

SUBJECT, HOWEVER, to the following:

1.

Reservation in fayor of the State of Hawaii of all minm-alandmehlliomincs

2. Baumnt(s)ﬁorthdpmpose(s)shownbdwmdﬁsbbinddm&lﬂxm»mcondmed

byFinnleofCondmauon.
ChcuitCowtofthe: FimCuwitCanrt
Civil No.:" o
In favor of: L ChyandConntyofHonohllu '
Purpose: sewer easements .
Recorded: .. hmonmof&nvwmnuofﬂwmofﬂawnﬂ.nber
“ * 3101, Page 27 .
Affects; land herein described

Condominium Map No. 392, mcordd in the Bman ot‘ Convgynnm of thé State of

. -Hawaii,

Covenants, conditions and restrictions (dolaﬁnsthmﬁom anymtrlcﬁons indicating any

" preference, limitation or discrimination based on race, color, religion, sex, handicap,

familial status or national origin) as set forth in the following:
DeolataﬂonoﬂloﬂmmalrmpmykngimaofDIAMONDBBADSANDS

Dated: November 12, 1974 .
Recorded: intheBnmofConveymcaaoftheSmeofHawm,Libcrlosu
- Page4l7

The foregoing Declaration and/or By-Laws wers emendsd by the following:

Recorded: mﬁeBmmnwavoymwof&eSmhof!ilawan Liber 10463,
"agslm .
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C (C:

. . ' b
Recorded: in the Burean of Conveyances of the State of Hawaii, Liber 11010,

" Pago$40 -

Recorded: in-the Bureau of Conveyanoea ofthe State of Hawali, Liber 11493,

: © Pago263

Recorded: in the Burean of Convomoea of the State ofHavmil. Book 15085,
Page 101 .

Recorded: ~  in the Bureau of Conveyances of the State ofHawali,Booklsoss,
Page 105 .

Recorded: in the Bureau of Conveyanoes of the Stats of Hawaii, Book 19958,
Paje 402

Recorded: in the Bureau of Conveyandes otthesmaofl-lawaii Book23568
Page 418 .

Nots: Mymmmmmmﬁwmmmym
mmdmg&euﬁpmwtofmkhgmﬂsmmaﬁmmm&ummwﬁc
apnmmdu&ibedhaah.havebmmmelyomimdhm

Basement(s) for the purpose(s) shown bolow and rights incidental thereto as set forth in
a document; . .

" Infavorof  Hawalian Eleotric Compny, Ino,

Purpose: granting an easement for electrical purpoges
" Recorded: intlnButeauochnwymmoﬂhoShbofHawm. Liber 11072.
. Page261
AM: landhudndwaibed

7.

Covenants, conditions andmuidom(deleﬂngthueﬁ'ommymucﬁw indicatingany
preference, limitation or discrimination based oa racs, color, religion, sex, handicap,
familial status ornnﬁonal origin) as st forth in the following:

Apartment Deed

Dated: * July 13, 1976

Recorded: intbeBmmofConvcymm od'thosmofﬂawa!l. in Liber 11631
=4 vage 147 S

mmmmmummmowmzmmm .
eﬂ'octofanyﬁﬂmwcomplywuhmhm.mvmomandemdiﬁm .
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c. - ©

8. Anyandall¢asaments encumbering the spartment herein mentioned, and/or the common

. interest apphrtenant thereto, as created by or meatiohed in sald Declaration, as said

Declaration may be amended from time to tims in iccordance with the laws and/or in
the Original Apartment Deed and/or as delineated on said Condominium Map.

TOGETHER, ALSO, WITH all built-in furniture, attached existing fixtures, built-in
appliances, water heater, electrical and/or gas and plumbing fixtures, attached carpeting,
existing drapes, range, refrigerator, disposal, dishwasher, washer, dryer and television cable
gituate on or used in connsction with the above demised property.

Do “wA»



