Teaupa v. USA Doc. 4

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFHAWAII

UNITED STATES OF AMERICA, Cr. No. 1201128 JMS

Civ. No. 1600385 JMSKSC
Plaintiff-Respondent
ORDER: (1) DENYING

VS. DEFENDANT-PETITIONER’S
MOTION UNDER 28 U.C.
UIKI TEAUPA, § 2255 TO VACATE, SET ASIDE,

OR CORRECT SENTENCBY A
DefendantPetitioner PERSON IN FEDERAL
CUSTODY:; AND (2) DENYING A
CERTIFICATE OF
APPEALABILITY

ORDER (1) DENYING DEFENDANT -PETITIONER'S MOTION
UNDER 28 U.S.C. 8 235TO VACATE, SET ASIDE, OR CORRECT
SENTENCE BY A PERSON IN FEDERAL CUSTODY AND (2) DENYING
A CERTIFICATE OF APP EAL ABILITY

l. INTRODUCTION

On July 11, 2016, pro d@efendantPetitioner Uiki Teaupa
(“Teaupa”) filed aimely motion under 28 U.S.& 2255to Vacate, Set Aside, or
Correct Sentence by a Person in Federal Custody (“§ 2255 MotiDef)'s Mot.,
ECF No. 145.Teaupaargues that hevas providedonstitutionallyineffective
assistance when hagtorney Harlan Kimura (“Kimura”) failed: (1) tomove
pretrial to dismisshe Supersedingndictment; (2) to object to the amount of
methamphetamine attributéol Teaupa at sentencing; (3) to seek a-lexe|

reduction f@ acceptance of responsibili#&g sentencing; and (4) to appeal the
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government’s failure to file a motion for a downward deparbaged on
substantial assistane¢ sentencing. For the following reasons, the court DENIES
Teaupa’s 255 Motion.

. BACKGROUND

A.  Factual Background

On October 20, 2009, Teaupas arrested in Kona, Hawain an
outstanding bench warrastemming from an unrelated caderesentence
Investigation Report (“PSR”) 1 1&CF No. 116 At the police station, Teaupa
asked to speak with Officer Edwin BuytéBuyten”), with whom he wa
acquainted.ld. Teaupa informed Buyten that he had flown from the mainland the
day before witl5.F. and that they had transported drug proceeds from Hawaii to
California® 1d. Teaupa also told Buyten th&tF.wasscheduledo fly back to
Californiawith approximately $100,000d.

On February 23, 201Teaupa contacted Buyten and arranged a
meeting with himalong withFBI Special Agent Michael Rot{fRotti”) . Tr.
(Mar. 12, 2013nt 21, 2426, ECF No. 128PSR { 15 Teaupa told Buyten and
Rotti that Samuela VeatugtVeatupu”) wastheleader of &ig Island

methamphetamine distribution organizatidfCF No. 128t 27 PSR 15

! Because S.F. was not charged, the court uses his initials and not his full name.
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Teaupaalsotold Buyten and Roitti that he (Teaupa) wadsliaig mule; and that he
had “body carried” one pound of methamphetamine the week before, and
described further drug transactions to which he had been a party. ECF No. 128 at
27-28, PSR 1 16 Teaupa continued to contact Buyten and provide him with
information about his own andeatupus drug distribution actities. See Tr.
(Mar. 13, 2013) at 186, 141,ECF No. 129

On November 2, 2012, Buyten and Rotti arrested Teaupa pursuant to
apostindictment warrant.ld. at 32 PSR { 22 After waiving hisMiranda rights,
Teaupaliscussed various methamphetamine transacéiodsis roleas a drug
courieror “mule” for Veatupu. ECF No. 12%t 3334; PSR | 22.

Prior to trial, Teaupa filed, pursuant to Federal Rule of Criminal
Procedure 12.3, a Notice of Public Authority Defense. ECF No. 15. And at trial,
he admitted to engaging in various drug trafficking activities, but insisted he did so
on behalf of law enforcement. PSR {4385l Teaupaestifiedat trialto

transporting a total of tweniyvo pounds of methamphetamine ¥eatupuas

follows:
Date Quantity
Fall 2008 1 pound

February 2009 1 pound
August 2009 2 pounds
12/08/2010 2 pounds
02/15/2011 1 pound
03/04/2011 2 pounds
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04/02/2011 2 pounds

04/19/2011 2 pounds

December 2011 7 pounds

February 2012 2 pounds
PSR 33; seealso ECF No. B0, 7#97.
B. Course of Proceedings

Teaupa was charged the Superseding Indictment on February 6,
2013,with conspiracy to distribute and possess with intent to distribute 500 grams
or more of a mixture and substance containing a detectable amount of
methamphetamine (Count 1) and possession with intent to distribute 500 grams or
more of a mixture and substance containing a detectable amount of
methamphetamine (Count 2). ECF No. 40. The conspiracy charged in Count 1
covered a thregear period, spanning from February 2009 through February 2012.
Id.

At trial, thejury rejected Teaupa’s public authority defense and found
him guilty of both countsSee ECF Nos. 104Jury InstructionNo. 19 covering the
public authority defense) and 107 (Verdict Formihe court sentenced Teaupa

July 8, 2013to a total 0f300 months of incarceratidrtp be followed by five

years of supervised release. Am. J.-4t BCF No. 118.The Ninth Circuit

% The court sentencefeaupa below the advisory guideline range of 360 months to life
(Offense Level 40, Criminal History Category Ill). PSR 1 91, 144.
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affirmed Teaupa’s conviction and sentenoeJune 18, 20155ce United Satesv.
Teaupa, 617 F. App’x 699 (9th Cir. 2015) (memorandum disposjtiddn August
6, 2015, the court reducd@aupas sentence to 292 months, pursuant to Guideline
Amendment 782. ECF No. 143.
C. Veatupu’s Conviction

Veatupu was also prosecuted in the District of Haw@n.June 21,
2012, an Indictmenthargedveatupuwith four counts oflistribution of five grams
or more of methamphetamine, in violation of 21 U.S.C. 88 841(a) and
841(b)(1)(B). See Cr. No. 1200647 SOM, at ECF No. IThe basis for Veatupu’s
conviction was a series of controlled purchases of methamphetamine between
Veatupuand a confidential sourcé&cCF No. 132 at 14Teaupa did not cooperate
in Veatupu’s prosecution. ECF Nos. 129 at 56; 132 atQ# October 18, 2012,
Veatupu pled guilty to all four counts. ECF No. 17.

JudgeSusan Oki Mollwaygranted the government’s motion for a
downward departurdoased on Veatupu’s substantial assistaanogsentenced
Veatuputo a total oftwenty-four months of incarceration, to be followed by five

years of supervised release€r. No. 12000647 SOM, ECINo. 37.

3 As part of that assistance to the government, Veatupu testified as a govestmess
at Teaupa’s trial. ECF No. 12859112.



. STANDARD OF REVIEW

Title 28 U.S.C. § 2255(a) provides:

A prisoner in custody under sentence of a court established by

Act of Congress claiming the right to be released upon the

ground that the sentence was imposed in violation of the

Constitution or laws of the United States, or that the court was

without jurisdiction to impose such sentence, or that the

sentence was in excess of the maximum authorized by law, or is

otherwise subject to collateral attack, may move the court

which imposed the sentence to vacate, set aside or correct the

sentence.

A court may dismiss a 8§ 2255 motion if “it plainly appears from the
motion, any attached exhibits, and the record of prior proceedings that the moving
party is not entitled to relief.R. 4{), Rules Governing Section 2255 Proceedings.
A court need not hold an evidentiary hearing if the allegations are “palpably
incredible [or] patently frivolous,Blackledge v. Allison, 431 U.S. 63, 76 (1977),
or if the issues can be conclusively decidedhanbasis of the evidence in the
record. See United Statesv. Mgia-Mesa, 153 F.3d 925, 929 (9th Cit998)

(noting that a “district court has discretion to deny an evidentiary hearing on a
8 2255 claim where the files and records conclusively showlteahovant is not
entitled to relief”). Conclusory statements in a 8 2255 motion are insufficient to

require a hearingUnited States v. Johnson, 988 F.2d 941, 945 (9th Cit993). A

petitioner must “allege specific facts which, if true, would entitle him to relief.”



United Sates v. Rodrigues, 347 F.3d 818, 824 (9th CR003) (internal quotation
marks and citation omitted).

Because the court concludes that the issuésaupa’'ss 2255
Motion can conclusively be decided on the basis of the existing record, the court
will not hold an evidentiary hearing.

V. DISCUSSION

A. Legal Standard for Ineffective Assistance of Counsel Claims

To prevail onhisineffective assistance clajieaupamust show (1)
that counsés representation fell below an objective standard of reasonableness,
and (2) that there is a reasonable probability that, but for cosinsgirofessional
errors, the result of the proceeding would have been diffeSerdland v.
Washington, 466 U.S. 668, 6888 (1984). There is a strong presumption that
counseéls conduct falls within the wide range of reasonable assisthicat 689
90; see Hughes v. Borg, 898 F.2d 695, 702 (9th Cit990). A court need not
detemine whether counsal performance was deficient before examining the
prejudice suffered by the petitioner as a result of the alleged deficielseees.
Strickland, 466 U.S. at 697In other words, any deficiency that does not result in

prejudice necessér fails.



B.  Application of Legal Standard

Teaupa argues that he is entitled to relief under § 2255 for ineffective
assistance of counsel because Kinfargd: (1) to move pretrial to dismiss the
Superseding Indictment; (2) to object to the amount of methamphetamine
attributed to Teaupa at sentencing; (3) to seek ddwal reduction for acceptance
of responsibility for Teaupa at sentencing; and (4) to appeal the government’s
failure to file a mdion for a downward departure at sentencing. For the reasons
below, the court disagrees.

1. Failure to MovePretrial to Dismiss theSupersedingindictment

Teaupa argues that “Kimura provided ineffective assistance of counsel
for failing to object to the offenses charged in Counts 1 and 2 of the Superceding
Indictment; since, the charges were not alleged against the principal, &amuel
Veatupu.” 8 2255 Motion at 15-CF No. 145. Teaupaaimsthe “information
the Government used to indict [Teaupa] could have been used to indict Samuela
Veatupu,” whom Teaupa clagmwas “more culpable than [Tea]pand the
“leader, manager, [and] supervisor of the conspiracyd]"at 15, 20.

But this claim, standing alone, clearly fail&Vhether to prosecute
and what charge to file or bring before the grand jury are decisions that generally
rest in the prosecutor’s discretionUnited Statesv. Batchelder, 442 U.S. 114,15

(1979). “Courts generally have no place interfering with agmat®r’s discretion
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regarding whom to prosecute, what charges to file, and whether to engage in plea
negotiations.” United Sates v. Banuelos-Rodriguez, 215 F.3d 969, 976 (9th Cir.
2000). And so, “federal court supervision of a prosecutor’s decisigmdoeed

against one defendant and not another would open a Pandora’s huted Sates

v. Vilchez, 967 F.2d 1351, 1356 (9@ir. 1992)"

Apparently aware of this law, Teaupa appears to make two
constitutionaklaims (1) that there is “a sigficant possibility” that the charging
decision “was exercised with a vindictive motive or purgo8e€255 Motion at
15, ECF No. 145and(2) that the government brought more severe charges against
him than against Veatupu because of Teaupa’s indigent status. Def.’s Reply at 10,
ECF No. 150. The court will address these claims in turn.

a. Vindictive prosecution

A prosecutor violates a defendant’s due process rights when he brings
additional charges solely to punish the defendant for exercising constitutional or
statutory rights.United States v. Noushfar, 78 F.3d 1442, 1446 (9th Cir. 1996).

To establish a vindtive prosecution claim, a defendant must make a threshold

showing that the prosecutor brought charges of increased severity because the

* And, in any event, the United States has demonstwatgd/eatupu was charged
differently than TeaupaTeaupa’s cooperation was limited to the seizure of currency3$tlem
and thus Veatupu’s indictment was based on the@ntlene available toie government --
“hand to hand drug buys” with a confidential informant. ECF Nos. 147 at 12-13; 132 at 14.
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defendant “exercised a statutory, procedural, or constitutional right in
circumstances that give rise to an appearance of vindictivenes¢e¢mphasis
omitted). If the defendant can make a threshold showing, the burden shifts to the
prosecution to demonstrate a randictive reason for the prosecutiotd.

Teaupa has failed to come close to making the thresholdrsino
necessary to establishing a vindictiveness claim. Teaupa has not identified any
specificprocedural, statutory, or constitutional right that he exercised, or how the
circumstances surrounding his exercise of such a right gave rise to an appearance
of vindictiveness. And on independent review, rineord is completely devoid of
any evidence that Teaupa’s prosecution was vindictive.

b. Suspect characteristics

Courts “have no jurisdiction to review prosecutors’ charging
decisions, absent proof of digsnination based on suspect characteristics such as
race, religion, gender or personal beliefeliiited Satesv. Oakes, 11 F.3d 897,

899 (9th Cir. 1993jcitations omitted)

Teaupaargues in his reply brief that he was charged with more severe
crimes than Veatupu because of Teaupa’s “indigent status,” asserting that
“[Teaupa] was poor and had nothing to forfeit to the Government and Veatupu had
money.” ECF No. 150 at 1(irst,the court disregard$is argument, which

Teaupaaised for the first time in his reply brieGee Mendoza v. United Sates,
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2013 WL 2389685 at *11 n.10 (D. Haw. May 30, 2013) (disregarding arguments a
§ 2255 petitioner raised for the first time in his reply brief) (citigted States v.
Berry, 624 F.3d 1031, 1039'A(9th Cir. 2010) an@elgrade v. Montana, 123 F.3d
1210, 1216 (9th Cir. 1997)Second, even if timely raised, this argument fails.
That is, evenf indigency qualifies as ‘asuspect charaetistic,” there is simply no
evidence cited by Teaupa to support this allegation. In fact, the opposite appears
true-- Veatupu(like Teaupalwas indigent.See Cr. No. 1200647 SOM, at ECF
No. 7 (Veatupu’'s CJA 23 Financial Affidayitesulting in the appntment of
courtappointed counskgl

In light of the broad discretioof prosecutorsn charging decisions
Teaupa has failed to demonstrate how Kimura'’s failuradee to dismisshe
Supersedingndictment fell below an objective standard of reasonableness.
Further, Teaupa has failed to demonstrate how the proceeding would have been
different if Teaupa hathoved to dismiss the indictment. Kimura'’s failurenove
to dismiss the indictmeniherdore does not constitute ineffective assistance of
counsel.

2. Failing to Objectto the Amount of Methamphetaminéttributed to
Teaupa atSentencing

Next, Teaupaargues that Kimura should have objected to the amount

of methamphetamine attributedtion at sentencing becauaesubstantially
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smaller amount of methamphetamine was attributed to Veatupsissntencing
(whenVeatupu was the purported leader of thespracy. ECF No. 145 at 20
22. Although not articulatedleaupa may be claiming that the court failed to
consider the need to avaathunwarranted sentencing dispgirih his sentencing
pursuant td8 U.S.C. § 3553(a)(6).

First, Teaupa was sentenced before Veatupuother wordsthe
court could not have considered Veatupu’s sentence when imposing Teaupa’s
sentencé Kimura thereforecould not haveaised an issue of unwarranted
sentencing disparities.

Further, the quantity of drugs attribdte Teaupaat his sentencing
wasconsistent wittthe trial evidence At sentencing, theourtattributed 9072
grams (approximately twenty pounds)gahericmethamphetamine and 907.2
grams (approximately two pounds) of€” to TeaupaPSR 1 44.These quantities
are consistent with Teaupa’s owral testimony ECF No. 13t 77-97; see also
ECF No0.116Y33. Indeed, Teaupa does not argue that the amount of drugs

attributed to him at sentencing was erroneous or unsupported by the evidence.

® At sentencingamong other factors, the court must consider “the need to avoid
unwarranted sentence disparities among defendants with similedlsecioo have been found
guilty of similar conduct[.]” 18 U.S.C. § 3553(a)(6).

® Teaupa wasentenced on July 8, 2013. ECF No. 113. Veatupu was sentenced on
November 4, 2013. Cr. No. 12-00647 SOM, at ECF No. 37.

12



And even if Kimura had objected to the amount of methamphetamine attributed to
Teaupa at sentencing, the court would Haa@no basis to sustain that objection.
Teaupa hathusfailed to assert a nefnivolous basis on which
Kimura could have objected tbe amount of methamphetamine attributed to
Teaupa at sentencind\nd had Kimura objected, the court would have rejected
that objection.Accordingly, Teaupa has not demonstrateat Kimura’s failure to
object to the amount of drugs attributed to him at sentencing fell below an
objective standard of reasonableness, or that such an objection would have
changed the outcome of the proceeding.

3. Failing to Seek aTwo-LevelReducton for Acceptance of
Responsibility atSentencing

For his third ground, Teaupa argues that Kimura was ineffective for
failing to seek a twdevel reduction for acceptance of responsibility at sentencing
given that Teaupa had admitted to the underlying conduct at trial as charged in the
Superseding Indictment

A criminal defendant who “clearly demonstrates acceptance of
responsibility for his offense” is eligible for a tevel offense levelediction
under United States Sentencing GuidelffelsSG”) § 3E1.1. “This adjustment is
not intended to apply to a defendant who puts the government to its burden of

proof at trial by denying the essential factual elements of guilt, is convicted, and
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only then admits guilt and expresses remors$d.’tmt. 2. However, there are

“rare situations” in which adefendant may clearly demonstrate an acceptance of
responsibility for his criminal conduct even though he exercises his constitutional
right to a trial” 1d. Examples of such a rare situation would be a “defendant who
goes to trial to assert and preserve issues that do not relate to factual guidt (e.g., t
make a constitutional challenge to a statute or a challenge to the applicability of a
statute to his conduct).Id.

“[A] defendant’s persistence in maintaining that he lacked criminal
intent because he engaged in criminal actions at the behest of the government is
‘incompatible with acceptance of responsibilityJnited Satesv. Doe, 778 F.3d
814, 827 (9th Cir. 2015) (quotingnited States v. Burrows, 36 F.3d 875, 883 (9th
Cir. 1994)). And because Teaupa put the Government to its burden of proof at trial
in order to pursue a public authority defertssis ineligible for a sentence
reduction predicated on the acceptance of responsibility.

Regardlessthe court’s finding that Teaupdstructedustice
precluded Teaupa from being eligible for a #l@eel reduction foecceptance of
responsibility At sentencing, the court explained:

| cannot ignorf the fact that this defendant took the witness

stand on several occasions, and in my view told f{beddd]

lies. Itis a mockery of the judiciary and the justice system

when somebody as blithely as this defendant takes the witness
stand, raises their g hand, swears to tell the truth, and then
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lies. And that's exactly what happened in this case on several
occasions.

Tr. (July 8, 2013at 17 ECF No. 132 As such, the court would not have granted
Teaupa a twdevel reduction for acceptance of respbilisy , even ifrequested

See USSGS8 3E1.1 cmt. 4 (“Conduct resulting in an enhancement under § 3C1.1
(Obstructing or Impeding the Administration of Justice) ordinarily indicates that
the defendant has not accepted responsibility for his criminal ctticsee also
United Sates v. Magana-Guerrero, 80 F.3d 398, 401 (9th Cir. 1996) (“Our
conclusion that [Defendants] obstructed justice goes a long way toward disposing
of their arguments that the district court erred in deciding that they failed fatacce
responsibility[.]").

Kimura’s failure to seek such a reduction did not therefore fall below
an objective standard of reasonableness, nor did it affect the outcome of the
proceedings.

I

I

" The Sentencing Guidelingsovide for the possibility of such a reduction in
“extraordinary cases.USSGS§ 3E1.1 cmt. 4see also United States v. Hopper, 27 F.3d 378, 383
(9th Cir. 1994) (“[T]herelevant inquiry for determining if a case is an extraordinary case within
the meanig of Application Note 4 is whether the defendant’s obstructive conduct is not
inconsistent with the defendasticceptance of responsibilify(emphasis omitted). But this is
not an extraordinary caseTeaupa willfully provided fals&ial testimony inorder to evade
guilt. ECF No. 132 at 7-10.
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4. Failing to Appeal theGovernment’sFailure to File a Downward
DepartureMotion

Finally, Teaupa argues that Kimura, who also served as appellate
counsel, should have appealed the government’s failure toUig&s468 5K1.1
motion for a downward departure at sentencing. ECF No. 14524.28t the
sent@&cing hearing, Kimura argued that Teaupa was entitled to a “downward
variance” becaus€eaupagpurportedly assisted the government in its investigation
of Veatupu. ECF 132 at 110n appeal, Kimura did not railee government’s
failure to file a8 5K1.1 motion. See generally Teaupa, 617 F. App’x 699.

The government has a “power, not a duty, to file a motion when a
defendant has substantially assisted,” but “a prosecutor’s discretion when
exercising that power is subjdonly] to constitutionalimitations that district
courts can enforce.Wade v. United States, 504 U.S. 181, 185 (1992ke also
United Statesv. Flores, 559 F.3d 1016, 1019 (9th Cir. 2009) (“Even if a defendant
has provided substantial assistance, we may not grant relief thdess
government’s failure to file a 8§ 5K1.1 motion was based on impermissible motives,
constituted a breach of a plea agreement, or was not rationally related to a

legitimate government purpose.”). Even assuming that Teaupa provided assistance
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to the govenment in its investigation and prosecution of Veatipeaupa has not
argued(let alone proveddhat the governmeitstfailure to file a8 5K1.1 motion
was based on an impermissible motiBee generally ECF No. 145 at 225. And
the record is devoid @&ny indication that the government’s motive was
impermissible.

Because thgovernment’s decision as to whether to file 2K1.1
motion is discretionaryKimura’s decision not to appeal the government’s failure
to file a8 5K1.1 motiondid notconstitute ineffective assistance of counsel.
Counsel’s failure to appeal a discretionary decision on the part of the government
did not fall below an objective standard of reasonableness, and such an appeal
would not have affected the outcome of the peatings.

V. CERTIFICATE OF APPEALABILITY

In dismissing the § 2255 Motion, the court must also address whether
Teaupashould be granted a certificate of appealability (“COASReR. 11
GoverningSection2255 Proceedinggroviding that “[t]he district court must

Issue or deny a certificate of appealability when it enters a final order adverse to

8 In fact, he United States has shown that Teaupa did not provide the information that led
to Veatupu’s conviction (instead, his charges were based on thdradhd drug buys” with a
confidential informant), and that Teaupa’s assistance was limited to fueesef some
currency. ECF Nos. 147 at 12-13; 132 at 14.
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the applicant”).A COA may issue only if the petitioner “has made a substantial
showing of the denial of a constitutional righ8 U.S.C. § 2253(c)(2).

The court carefully reviewed all Gleaupa’sassertions and gave him
every benefit by liberally construing therBased on the above analysis, the court
finds that reasonable jurists could not find the ¢surilings debatable.

Accordingly, a COA iDENIED.

VI. CONCLUSION

Teaupa’s § 2255 motias DENIED for the reasons hereiiieaupa is
further DENIED a COA.The Clerk of Court is directed to close the case file.
ITIS SO ORDERED.

Dated: Honolulu, HawaiiDecembed?2, 2016

/s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge

United Statesv. Teaupa, Cr. No. 12-01128 JMS, Civ. No. 16-00385 JMSE, Order
(1) Denying DefendanrPetitioner’s Motion under 28 U.S.C. § 2255 to Vacate, Set Aside, or
Correct Sentence by a Person in Federal Custody; aie(®jing a Certificate of Appedidity
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