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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OFHAWAII

CHRIS GRINDLING, Civ. No. 16-00425 JMSKSC
Plaintiff, ORDER: (1) GRANTING
APPLICATION TO PROCEED IN
VS. DISTRICT COURT WITHOUT
PREPAYING FEES OR COSTS;
HEATHER KIMURA; MONICA AND (2) DISMISSING FIRST
CHUN, AMENDED COMPLAINT WITH
LEAVE TO AMEND
Defendarg.

ORDER: (1) GRANTING APPLICATION TO PROCEED IN
DISTRICT COURT WITHO UT PREPAYING FEES OR COSTS;AND
(2) DISMISSING FIRST AMENDED COMPLAINT WITH LEAVE
TO AMEND

l. INTRODUCTION

On August 2, 2016, pro se Plaintiff Chris Grindling (“Plaintiff”) filed
a Complaint against Defendants Heather Kimura (“Kimura”) and Monica Chun
(“Chun”) (collectively, “Defendants”) that included a request to proceémma
paupers (“IFP”). ECF No. 1. On August 4, 2016, the court (1) DENIED the
request to proceed IFP, without prejudice to filing a fathynpleted applicadhn on
the courtapproved form; (2) DISMBESED the Complaint for failure to state a

claim; and (3)GRANTED leave to amendECFNo. 4, (the “August 4 Order”)
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OnAugustl5, 2016, Plaintiffiled (1) a First Amended Complaint
(“FAC”), ECFNo. 5; and (2) amew Application to Proceed in District Court
Without Prepaying Fees or Costs (“IFP ApplicatiQi2CFNo. 6.

For the reasons discussed below, the dAYIGRANTS Plaintiff's
IFP Application; (2) DISMISSES the FAfOr failure to state a claingnd
(3) GRANTSPlaintiff leave to amend

[I. DISCUSSION

A. Plaintiff's IFP Application Is Granted

Plaintiff's IFP Application indicates that in the past yd@received
$340 in food stamp benefits, and curreti®s nootherincome, savings or assets.
ECFNo. 6, IFP Application 11 5. It further states that Plaintiffives $4,700 in
court fines.Id. § 8 Because Plaintiff has made the required showing under 28
U.S.C. § 1915 to proceed in forma paupéres, without prepayment of fees), the
court GRANTS Plaintiff's IFP Application.
I

I

! Plaintiff served the original Complaint on Kimura before (1) paying a filingfee
being granted IFP status, and ifAvasscreeredby the court.SeeECF No. 7, Waiver of
Service. Because Plaintiff filed a FAC, and becausd-#C is dismissegursuanto this
screening ordeiKimura need ndfile ananswerat this time The court does not require an
answer until a complaint (or amended complasgcreened and is allowed to proceed



B. Background
1. The Complaint

As alleged in th@riginal Complaintafter being shown a “habeas
corpus” issueah Marchby “Judge Cardoza” to produce Plaintiff in iN&ui
courtroom for a June 2012 hearing, Kimtimiansport[ed] Plaintifbut of court
(sic) jurisdiction” ECF No. 1 at 3.Allegedly & a result of this transfer, Plaintiff
“missed court dates and aNidentiary hearings were delayede to all case files
disappearing Id. The Complaint further allegehat “[ijn November 2013J,]
Judge Cardoza ordered [Plaintiff's] appearance [and] again [Plaintiff] was a n
show.” Id.

Sometime in 2016, Judge Cardazated judgment againsaitiff,
and remandethat action for a new triald. Additionally, sometime 112016,
“Monica Chun increasefPlaintiff's] classification to maximum,” which caused
himto (1) be moved to Halaw@orrectional Facility (“HFC”) (2) miss balil
hearings befie Judge Caka, and (3) be unable to post bail from his prison
account.ld. On July 26, 2016, Plaintiff was released on bhill. Plaintiff sought
unspecified compensatory damagés.at 2.

Despite finding the Complaint to be “very confusing and largely

unintelligible,” thiscourt assumed that Plaintiff was attempting to asseakxil



rights claim for some general constitutional violatidbCF No. 4 August 4 Order
at 67. Unable tddiscern a cognizable claim against either [Defendahtivever,
the court dismissed the Complaint with leave to ameddat 7. The court
instructed Plaintiff that if hehooses to file an amended complan,

must write short, plain statements telling troaurt:

(1) the onstitutional or statutory right Plaintiff believes

was violated; (2) the specific basis of this court’s

jurisdiction; (3) the name of the defendant who violated

that right; (4) exactly what that defendant did or failed to

do; (5) how theaction or inaction of that defendant is

connected to the violation of Plaintiff’s rights; and

(6) what specific injury Plaintiff suffered because of that

defendant’s conduct. Plaintiff must repeat this process

for each person or entity that he namea dsfendant. If

Plaintiff fails to affirmatively link the conduct of each

named defendant with the specific injury he suffered, the

allegation against that defendant will be dismissed for

failure to state a claim.
Id. The court further instructed th'gtlhe amended complaint must designate that
it is the ‘First Amended Complaint,” and may not incorporate any part of the
original Complaint, but rather, any specific allegations must be retyped or rewritten
in their entirety. Plaintiff may include only one claim per courd.”at 7-8.

2. TheFirst Amended Complaint

Based on the sane®nfusingfactual allegations, the FAC asserts

claims pursuant to 42 U.S.C. § 1983 for violation of Plaintiff's constitutional rights

to due process and access to the court. ECF Nbh& FAC alleges thaKimura

4



sent me to Arizona to prevent my appearances in court [and] Chun transported me
to Oahu to prevent my posting baild. at 1. In addition, “Chun would not . . . let
me post bail from my prison accountd. The FAC references an underlying
state court criminal cag€r. No. 071-0533) and a separatstate courproceeding
for postconviction relief(S.P.P. No. 122-0007) (the “Rule 40 action’)ld. The
FAC dleges that Defendants “were . . . employed and on duty as public safety
officers” but does not specify whether either Defendant is being sued in an official
capacity, individual capacity, or botld. at 1. Plaintiff seekscompensatory
damagedor “denied access to courts preventjhgg| release on bail.'ld.

3. State Court Actions

Adding to the overall confusion, it appears that maitghe FAC’s

factual allegationslo not match events listed in the public dockets of the
underlying state court actions. For examfile,dockeshows significant,
continuous activity throughout the Rule 40 acti@eeHawaii State Judiciary’s
Public Access to Court Informatiohttp:/hoohiki.courtshawaii.gov/#/casg

casel@d2PR121000007last visited Oct. 9, 2016)* More specifically, it appears

2 The court “may take [judicial] notice of proceedings in other courts, both within and
without the federal judicial system, if those proceedings have a direct retatmatters at
issue.” Trigueros v. Adams$58 F.3d 983, 987 (9th Cir. 201%ge alsd_ee v. City of L.A.250
F.3d 668, 689-90 (9th Cir. 200°A court may take judicial notice ahatters of public record.”)
(citation and quotation marks omitted).



thatJudge Cardoza did not issuehmbeas corptidor a June 2012 hearing the

Rule 40 action. Ratheaccordingto the docketPlaintiff filed a petition formwrit of
habeas corpus on April 27, 2012, and amended that petition on March 22, 2013,
butJudge Cardozdenied the petitioon March 25, 2013Id.

Nor does it appear that Judge Cardeeba June 2012 hearing.

Rather, lhe first hearing appears to have been set pursuant to a March 22, 2013
order Id. The hearing was continued twice by the coamtdon June 7, 2013,
Plaintiff appeared for that first hearing by phone from HGF. And Plaintiff
appeared at numerous other court hearings by phanegerson thereaftend.
(showing that Plaintiff appeared phonefrom HCF for fourhearings in 201and

one hearinggn May 20, 2016, and that Plaintiff appeared in persoAgor

additional hearingdrom August 23, 2013 to May 11, 2016). According to the
docket,Plaintiff failed to appear by phone or in person for hearings on November
12 andl5, 2013.1d.

On May 20, 2016, Judge Cardanally granedPlaintiff's Rule 40
petition, seta hearing for June 16, 2016 in the underlying criminal action to set
new trial date, and set bail at $2,0080.

Plaintiff appeared ipersonfor the June 16, 2016earingin the

underlying criminal actionSeeHawaii State Judiciary’s Public Access to Court



Information, http://hoohiki.courts.hawaii.gov/#/criminal_case?caseld
2PC071000538ast visited Oct. 9, 2016). Plaintiff also appeared in person for a
July 7, 2016 hearing, during which Judge Cahill set a bail hearing for July 12, 2016
in that case anth another criminal case (Cr. No.-160266) Id. Plaintiff
appeared byhonefrom HCF for the July 12, 2016 hearirdyring which bail was
reducedo $100 in Cr. No. 02-0533 and $200 in Cr. No. 160266 1d. Plaintiff
posted bail in Cr. No. GI-0533 on July 26, 201dd.
C. Standards of Review

The court must subject each civil action commenced pursuant to
28 U.S.C. § 1915(a}o mandatory screening, and order the dismissal of any
claims it finds “frivolous, malicious, failing to state a claim upon which relief may
be granted, or seeking monetary relief from a defendant immune from such relief.”
28 U.S.C. § 1915(e)(2)(B3ee, e.g.Calhoun v. Stahl254 F.3d 845, 845 (9th Cir.
2001) (per curiam(holding that “the provisions of 28 U.S.C1815(e)(2)(B) are
not limited to prisoners”).opez v. Smitl203 F.3d 1122, 11287 (9th Cir. 2000)
(en banc) (stating that 28 U.S.C. § 1915(e) “not only permits but requires” the

court to sua sponte dismiarin forma pauperisomplant that fails to state a

claim).

3 Section 1915(a) governs IFP proceedings.
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To state a claim, a pleading must contain a “short and plain statement
of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).
A complaint that lacks a cognizable legal theory or alleges insufficient facts under
a cognizable legal theory fails to state a claBeeUMG Recordings,nc. v.
Shelter Capital PartnerkLC, 718 F.3d 1006, 1014 (9th Cir. 2013) (citing
Balistreri v. Pacifica Police Dep/©901 F2d 696, 699 (9th Cir. 199D) A plaintiff
must allege “sufficient factual matter, accepted as true, to ‘state a claim to relief
that is plausible on its facé. Ashcroft v. Igbgl556 U.S. 662, 678 (2009yoting
Bell Atl. Corp. v. Twomblys50 U.S. 544570 (2007))see also Weber v. Dep't of
Veterans Affairs521 F.3d 1061, 1065 (9th Cir. 2008). This ten#état the court
must accept as true all of the allegations contained in the complamt
inapplicable to legal conclusionslgbal, 556 U.Sat 678. Accordingly,
“[tIhreadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not sufficéd: (citing Twombly 550 U.S. at 555)kee
also Starr v. Baca652 F.3d 1202, 1216 (9th Cir. 2011).

Rather,[a] claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct allegeltl’ at 67879 (citing Twombly 550

U.S. at 556). But factual allegations that only permit the court to infer “the mere



possibility of misconduct” do not show that the plaintiff is entitled to relief as
required by Rule 8Id. at 679 (citing Fed. R. Civ. P. 8(a)(2)). Thus, a district
court may dismiss a complaint for failure to comply with Rule 8 where it fails to
provide the defendant fair notice of the wrongs allegedly commied. McHenry
v. Renne84 F.3d 1172, 11780 (9th Cir. 1996) (affirming dismissal of complaint
where “one cannot determine from the complaint who is being sued, for what
relief, and on what theory, with enough detail to guide discovery”).

Plaintiff is appearingro se consequently, the court liberally
construes the FACSeeErickson v. Parduss51 U.S. 89, 94 (2007Eldridge v.
Block 832 F.2d 1132, 1137 (9th Cir. 1987) (per curiam). The court also
recognizes that “[u]nless it is absolutely clear that no amendment can cure the
defect . . . a pro se litigant is entitled to notice of the complaint’s deficiencies and
an opportunity to amehprior to dismissal of the actionl’ucas v. Dep’t of Corry.
66 F.3d 245, 248 (9th Cir. 199%ge also Crowley v. Banniséi34 F.3d 967,
977-78 (9th Cir. 2013).
D. Application

Although Plaintiff does not specify in what capacities Defendaets ar
sted, liberally construd, the FAC assestclaims against them in both their official

and individual capacities.



1. Eleventh Amendment | mmunity

To the extent the FAC asserts claims for damages against Defendants
in their official capacities, such claims are barred by the Eleventh Amendment to
the United States Constitution.

Absent a waiver by the state or a valid congressional oveffidae
Eleventh Amendment bars suits for money damages in federal court against a state,
its agencies, and state officials acting in their official capacitidbdlelei v. Dep’t
of Pub. Safety488 F.3d 1144, 1147 (9th Cir. 200%¢e also Will v. Mich. Dept. of
State Police491 U.S. 58, 701 (1989) (“[A] suit against state official in his or
her official capacity is not a suit against the official but rather is a suit against the
official’s office.”); Dittman v. California 191 F.3d 1020, 10286 (9th Cir. 1999).
The State of Hawaii hasot waivedits Eleventh Amendment immunity for § 1983
claims,see, e.g.Pitts v. Espinda2016 WL 475137, at *4 (D. Haw. Feb. 8, 2016),
and Congress did not intendL883 to abrogate a state’s Eleventh Amendment
iImmunity. SeeKentucky v. Grahapd73 U.S. 159, 169 n.17 (1985)hus,
Plaintiff's claimsfor damages against Defendants in their official capacities are
DISMISSED with prejudice.
I

I
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2. Section 1983 Claims Against I ndividual Capacity Defendants
“To sustain an action under section 1983, a plaintiff must show
(1) that the conduct complained of was committed by a person acting under color
of state law; and (2) that the conduct deprived the plaintiff of a federal
constitutional or statutory right.Hydrick v. Huntey 500 F.3d 978, 987 (9th Cir.
2007) (citation and internal quotation marks omitte@dcated and remanded on
other grounds556 U.S. 1256 (2009%ee alsal2 U.S.C. § 1983)Vest v. Atkins
487 U.S. 42, 48 (1988)Additionally, a plaintiff must allege that he suffered a
specific injury asa result of the conduct of a particular defendant, and he must
allege an affirmative link between the injury and the conduct of that defendant.
Rizzo v. Goodet23 U.S. 362, 37X2, 377 (1976).
a.  Accessto the Courts
“[ P]risoners have a constitutional right of access to the courts.
Bounds v. Smitt30 U.S. 817821 (1977) The Ninth Circuit has “traditionally
differentiated between two types of access to courts claims: those involving
prisoners’ right to affirmativassistancend th@e involving prisoners’ rights to
litigate without activanterference’ Silva v. Di Vittorig 658 F.3d 1090, 1102 (9th
Cir. 2011),overruled on other grounds by Coleman v. Tollefd@b S. Ct. 1759

(2015) With respect tanterference caseprisonershave the right tdile “actions
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. .. that have a reasonable basis in law or fact,” and to “litigate claims challenging
their sentences or the conditions of their confinement to conclusion wattiug
interferenceby prison officials.” Id. at 110203 (citations quotation marks, and
emphasiomitted)

To claim a violation of this right, a plaintiff must show that he has
suffered an actual injury as a result of the alleged interferé®ee Lewiy. Casey
518 U.S.343,351(1996) Nev. Dep’t ofCorr. v. Greene648 F.3d 1014, 10181{®
Cir. 2011) (*Actual injury . . . is ‘actual prejudice with respect to contemplated or
existing litigation, such as the inability to meet a filing deadline or to present a

claim.™) (quotingLewis 518 U.S. at 348)In other wordsa plaintiff must be able
to show that the deprivation has directly impacted the relevant litigation in a
manner adverse to himit is not sufficient to simply allege a claim of active
interference SeelLewis 518 U.S. at 353Christopler v. Harbury 536 U.S. 403,
415 (2002) Silva 658 F.3d at 1104'%ilva alleged an actual injury: that as a result
of the Defendants’ actions [transferring Silva between prisons and seizing his legal
files], several of his pending suits were dismissed.”).

Here,the FACalleges thatbecause of Kimura'’s action transferring

himto Arizona,Plaintiff missed unspecifiednd/or unschedulezburt dates, case

files were lost, and evidentiary hearings weetayed. But thesegeneral,
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conclusoryallegationscontradict public docket entries from the Rule 40 action.
Thedocket shows that from the beginning of the Rule 40 a¢lipthere was
significant, continuous activity{2) that Plaintiffcould not have missed a June
2012 hearing that was not schedulad (3) thatPlaintiff filed numerousnotions,
briefs and ehibits andappeared for numerous hearin@eeHawaii State
Judiciary’s Public Access to Court Informatidnttp://hoohiki.courtdhawaii
gov/#/caseétaseld=2PR12100000¢ast visited Oct. 19, 2A®). In other words,
the FAC fails to allege sufficient facts showing that the loss of case files prevented
Plaintiff from presenting evidence to the court or meeting any court dates. Nor
does the FAC allege sufficient facts showing thatlentiaryhearings were
delayed Finally, the FAC fails to allege any facts connecting Kimura to Plaintiff's
failure to appear for court hearings on November 12 and 15, 2013, when the docket
clearly shows that he was housed at HCF on those dates. In sum, the FAC fails to
assert factual allegations showiagtual harmi.e., that Kimura'’s action
transferring Plaintiff to Arizona prevented hfrom prosecuting his Rule 40
action.

The FAC also alleges that sometime in 2016, Chun increased
Plaintiff's classificationwhich caused him to be transferred to HCF, miss bail

hearings before Judge Cardoza, and be unable to posAlaih, the FAC'’s
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general, conclusory allegations contradict the public dockets. Plaintiff appeared in
person for a May 20, 2016 hearing during which Judge Cardoza sebéball.
Hawaii State Judiciary’s Public Access to Court Informatitip;//hoohiki
courts.hawaii.gov/#/casEaseld=2PR12100000@ast visited Oct. 19, 2016)
Plaintiff also appeared in person for the June 16, 2016 and JROA6 hearings
before Judge Cahill and by telephone from HCF for the July 12, 2016 hearing
during which Judge Cahill reduced Plaintiff's baileeSlawaii State Judiciary’s
Public Access to Court Informatiohttp://hoohiki.courts.hawaii.gov/#/criminal_
case?caseld2PC071000538ast visited Oct. 19, 2016)And Plaintiff posted
bail on July 26, 2016ld. The FAC fails to allege sufficient facts to show that
Chun’s reclassification of Plaintiff, and subsequent transfer to HCF, caused him to
miss ay bail hearing osufferanyactual injury tohis prosecution of an underlying
valid court action.

Finally, Chun’s allegedefusal to allow Plaintiff to post bail from his
prison account is not within the scope of a constitutional claim for deniateta
to the courts.Cf. Harrell v. Solano Cty. Jail2015 WL 5813700, at *3 (E.D. Ca
Sept. 30, 2015) (finding allegations that deficiencies in prison mail and phone
system prevented plaintiff from posting bail insufficient to support a claim for

denialof access to the courtsthe plaintiff did not allege that “he missed a filing
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deadline or was unable to present a specificfnoalous claim as a result of the
alleged deprivations”Nash v. Lucas2015 WL 3649303, at *2 (W.D. Wash. June
11, 2015) (Plaintiff's inability to contact his bank is not within the scope of a
constitutional claim regarding access to the courts.”)

Based on the foregoing, the court finds that EAC fails to state a
claim for denial of access to the courts. Accordingly, the § 1983 access to court
claim is DISMISSED without prejudice and with leave to amend.

b. Due Process

Plaintiff appears to allege that Kimura’s actidrangor{ing]” him to
Arizonaviolated his right to due process because the transfer set in rtieion
(1) loss of Plaintiff's case fileg2) resetting of evidentiary hearings, and
(3) resulting delagd resolution othe underlying state acti@andrelease on bail.
And although not entirely clear, Plaintiff may be alleging latinviolated
Plaintiff's due process rights [{}) increasing Plaintiff's classificatioand
therefore causing him to bensferedto HCF, whichdelayedhis release on bail
and(2) refusing to let him post bail from his prison account, also delaying his
release ondil.

To state a due process violation, a plaintiff must first establish a

liberty interest for which protection is sought. Liberty interests may arise from the
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Due Process Clause itself or from state laMilkinson v. Austin545 U.S. 209,

221 (2005)Hewitt v. Helms459 U.S. 460, 4668 (1983) abrogated in part on

other grounds byandinv. Conner 515 U.S. 472, 4884 (1995),Chappell v.
Mandeville 706 F.3d 1052, 1062 (9th Cir. 2013). If no protected liberty interest is
atstake, no process is requireflee, e.gWilkinson 545 U.S. at 221Ky. Dep’t of
Corr. v. Thompsom90 U.S. 454, 4580 (1989);Meachum v. Fana427 U.S. 215,
22324 (1976);McQuillion v. Duncan306 F.3d 895, 900 (9th Cir. 2002). That s,

if the challenged prison practice or sanction is “within the normal limits or range of
custody which the conviction has authorized the State to impose,” there is no
liberty interest directly under the Constitutiobleachum427 U.S. at 2255ee

also Hewitt 459 U.Sat 46670.

A statecreated liberty interest may also arise through state statutes,
prison regulations, and policie€happell 706 F.3d at 1063. State liberty interests
must be of “real substance” however, meaning freedom from restraint or state
action that (1) imposes “atypical and significant hardship on the inmate in relation
to the ordinary incidents of prison lifegandin 515 U.S. at 484r (2) “will
inevitably affect the duration of [a] sentencéd. at 487. And, “the touchstone of
the inquiry into the existence of a protected, stagated liberty interest in

avoiding restrictive conditions of confinement is not the language of the
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regulations regarding those conditions but the nature of those conditions
themselves ‘in relation to the ordinary incidents of prison lif&&ewilkinson
545 U.S. at 22223 (quotingSandin 515 U.S. at 484)

Here, the=AC fails toidentify a liberty interest arisingnderthe Due
Process Clause or created by state |Biist, although the Ninth Circuit
“recognizes a due process right to a speedy direct appeal,” it has not “extended this
[right] to apply to delays in adjudicating a pasinviction petion.” Smith v. Cox
2014 WL 1682067, at *4 (D. Nev. Apr. 28, 2014ge also Wick v. Swarthout
2013 WL 4510169, at *2 (C.D. Cal. Aug. 23, 2013) (“[T]here is no . . . federal
processight to a speedy resolution opastconvictiompetition filed instate
court.”). Further, pisoners have nliberty interestin freedom frontransferwithin
the prison, within the state, or to enftstatefacilities. See Olim v. Wakinekona
461 U.S. 238, 2448 (1983)Meachum427 U.Sat224-25; Rizzo v. Dawsqry78
F.2d 527, 530 (9th Cir. 1985)Nor is there a liberty interest a prisoner’s
classification statusnder the Fourteenth Amendmenitlernandez v. Johnstpn
833 F.2d 1316, 1318 (9th Cir. 198%ge Moody v. Dagge#29 U.S. 78, 88 n.9
(1976) (stating that the Due Process Clause is not implicated by federal prisoner

classification, even where the inmate suffers “grievous loss”).
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Finally, the FAC does not identify any staiatute, prison regulation,
or policy creating an applicable liberty ingst-- Plaintiff does not identify any
state law requiring speedy resolutioradRule 40 petitionforbidding
reclassification and/dransfer of inmates under circutasces applicable to
Plaintiff, or permittingbail to be posted from an inmate’s prisaccount

Accordingly, the § 1983 due process claim is DISMISSED without
prejudice and with leave to amend.
E. Leaveto Amend

Plaintiff's FAC is DISMISSED as detailed above. 28 U.S.C.
§1915(e)R). He may file a second amended complaint on or bé&fovember
18, 2016, that cures the deficiencies noted in this Order. Plaintiff must comply
with the Federal Rules of Civil Procedure and the Local Rules for the District of
Hawaii if he amends his @hding. And the amended complaint must be designated
as a“Second Amended Complaint.

An amended complaint generally supersedes the original complaint.
See Ramirez v. Cty. of San Beniao, 806 F.3d 1002, 1008 (9th Cir. 2015). The
court will not refe to the original pleading to make an amended complaint
complete, although it will not ignore contradictory statements of fact between an

original and amended complaint. Local Rule 10.3 requires that an amended
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complaint be complete in itself without reference to any prior pleading.
Defendants not named in the caption and claims dismissed without prejudice that
are not realleged in an amended complaint may be deemed voluntarily dismissed.
Seelacey v. Maricopa Cty693 F.3d 896, 928 (9th Cir. 2012) (]|l@ms

dismissed with prejudice [need not] . . . be repled in a[n] amended complaint to
preserve them for appeal. [bJut . . . claims [that are] voluntarily dismissed

[are] . .. waived if not repled.”).Specific facts of ezh Defendant’s personal

corduct that causes a violation of each specific claim must be sufficiently alleged
in an amended complaint.

. CONCLUSION

(1) Plaintiff's IFP Application is GRANTED.

(2) The FAC is DISMISSED for failure to state a claim purgua
28 U.S.C. 81915(e)(2). Specifically: (a) claims against Defendants in their
official capacities are DISMISSED without leave to amerd (b) to the extent
Plaintiff names Defendants in their individual capacities, 8 1983 due process and
accesgo the court claims are DISMISSED with leave to amend.

(3 Plaintiff may file a second amended complaint curing the

deficiencies in hi$AC on or befordNovember 8, 2016.
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(4) Failure to timely amend tHeAC and cure its pleading deficiencies
will result in dismissal of this action with prejudice failure to state a claim
(5 The Clerk of Court is DIRECTED to ma&laintiff a pro seivil
rights complaint form to assist him in complying with the directions in this Order.
IT1S SO ORDERED.

DATED: Honolulu, HawaiiOctober 202016.
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%, /s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge

Grindling v. Kimura, et aJ.Civ. No. 16-00425 JM®SC, Order. (1) Granting Application To
Proceed In District Court Without Prepaying Fees Or Costd; (&) Dismissing First Amended
Complaint With Leave To Amend
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