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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAI'I

CRAIG U. PELTIER, CV. NO. 16-00431 DKW-RLP
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANT
VS. ALMAR MANAGEMENT, INC.’S
MOTION FOR PARTIAL
ALMAR MANAGEMENT, INC., JUDGMENT ON THE PLEADINGS
Defendant.

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT ALMAR MANAGEMENT, INC.’S
MOTION FOR PARTIAL JUDG MENT ON THE PLEADINGS

INTRODUCTION

Craig Peltier brings this actia@against his former employer, Almar
Management, Inc. (“Almar”)for failure to pay wages in accordance with Hawaii
Revised Statutes (“HRS”) § 103-55 and boeach of contract, as an alleged
third-party beneficiary of a contract beten Almar and a state agency. Because no
private right of action exists to entem HRS § 103-55, Almar’s Motion for Partial
Judgment on the Pleadings is granted &aient I.  On the state of the current
record, however, including the absencéhef contract on which Peltier relies, the
Court is not able to determine whether Pgkieontract claim is based solely on an

alleged violation of HRS § 103-55n&whether permitting such a claim would
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enable him to circumvent the lack of a private right of action under that statute itself.
Accordingly, Almar’s Motion is denied thout prejudice with respect to Count II.

BACKGROUND

Peltier was employed by Almar and ALER, Inc. from May 1, 2012 until his
termination on March 3, 2014 at the Kew8lasin Harbor, a camercial small boat
harbor controlled by the State of HawaiComplaint 1 8, 12. The state agency
responsible for the harbor, the Haw@aommunity Development Authority
(“HCDA”), contracted with Almar to prode operations and maénance services.
According to Peltier, the March 1, 2009 c@aat requires Almar to enforce relevant
Hawaii Administrative Rules (“HAR”) relatkto Kewalo Basin Harbor and to pay
wages to its employees consistent WHRRS § 103-55. Complaint 1 9-10. Peltier
asserts that under the statute, Almar Ah@RES were requiretb pay him “wages
of at least what the State would haaad a public employee performing similar
work,” but failed to do so. Complaintl8. In particular, he alleges that:

14. Almar did not give notice Blaintiff, either through a
workplace posting or on his payeck, that he was to be

paid wages no less than what the State would have paid a
public employee performing similar work.

* k% %

16. During that time period, Plaintiff generally worked six
days a week, with Fridays being his off day.



17.

18.

19.

20.

21.

22.

23.

24.

33.

ALMAR did not post work schedules in advance of each
work week.

Plaintiff oftentimes was reqeid to work more than eight
hours in one day or more than forty hours in a week.

Plaintiff would regularly record his hours.

Oftentimes his supervisaould unilaterally change the
hours Plaintiff reported in an effort to evade the obligation
to pay Plaintiff overtime.

Plaintiff worked on all legal holidays, but was not paid
overtime.

During the entire time that he was employed by Almar and
ALTRES, Plaintiff was paid savage less than the wage of
a public employee performing similar work.

During the time that Plaiiff was employed by Almar and
ALTRES, Almar and ALTRESvere aware that their
employees under the Contraetre being paid wages less
than the wages of public employees performing similar
work.

Almar and ALTRES did ndake any remedial action
towards Plaintiff to addredke prior underpaid wages and
to make sure that in the future Plaintiff was being paid a
wage no less than the wage of a public employee
performing similar work.

* * % %

Also, shortly before being terminated, Plaintiff contacted
the HCDA by telephone inquiring about the wages that
Almar was required to padyim to comply with the
Contract and State law.



Complaint. Peltier was terminated Ajmar and ALTRESon March 3, 2014 for
cause, but Peltier alleges his terminatias in retaliation for various protected
activities. Complaint 1 26-44.

Peltier filed his Complaint in the CirtuCourt of the First Circuit, State of
Hawaii on March 1, 2016. He alleges claims fof1) violation of HRS § 103-55
(Count I); (2) breach of contract (Couijt (3) violation of HRS 8§ 378-62 (Count
[11); and (4) termination in violation gbublic policy (Count IV). Almar removed
the matter to this Court on August 4, Bdnd now seeks judgment on the pleadings
on Counts | and Il.

STANDARD OF REVIEW

The standard governing a Rule 12(c)timo for judgment on the pleadings is
functionally identical to that governing a Rule 12(b)(6) motiddnited States ex
rel. Caffaso v. Gerbynamics C4 Sys., In637 F.3d 1047, 1054 n.4 (9th Cir. 2011).
For a Rule 12(c) motion, the allegationgled nonmoving party are accepted as true,
while the allegations of the moving partyatthave been denied are assumed to be
false. See Hal Roach Studios v. Richard Feiner &,886 F.2d 1542, 1550 (9th

Cir. 1989). A court evaluating a Rul2(c) motion must construe factual

'on April 29, 2016, Peltier filed a First Amendédmplaint against Almar and ALTRES, which
was stricken by the Circuit Court on July 2816. Defendant ALTRES was dismissed pursuant
to a stipulation on July 29, 2016SeeNotice of Removal, Ex. 11 (7/14/16 Order) and Ex. 13
(7/29/16 Stipulation).



allegations in a complaint in the lighiost favorable to the nonmoving party.
Fleming v. Pickard581 F.3d 922, 925 (9th C2009). Under Rule 12(c),
“Iludgment on the pleadings is propedyanted when, accepting all factual
allegations as true, there is no matefiaat in dispute, and the moving party is
entitled to judgment as a matter of lawChavez v. United State833 F.3d 1102,
1108 (9th Cir. 2012) (quotingleming 581 F.3d at 925xee alsalensen Family
Farms, Inc. v. Monterey Baynified Air Pollution Control Dist 644 F.3d 934, 937
n.1 (9th Cir. 2011).

DISCUSSION

l. Count I: Whether A Private Right Of Action Exists Under HRS § 103-55

Almar urges the Court to enter judgrhenits favor on Count | because no
private right of action exists to enforce HRS 8§ 103-55%ur€ | alleges that:
57. HRS § 103-55 applied to the Contract.

58. Almar and ALTRES were geiired to pay Plaintiff wages
no less than the wages paid to a public employee
performing similar work.

59. During the entire time of his employment, ALTRES and
Almar paid Plaintiff wages ks than would be paid to a
public employee performing similar work.

60. As a direct and proximate result of ALTRES and Almar’s
failure to comply with HRS 8 103-55, Plaintiff has
suffered damages in an amounb&proved at or before
trial.



Generally, HRS Section 103-55 reeps prospective bidders on State
contracts to certify that they will pay emgkes wages or salaries not less than the
wages paid to public officers and employees for similar work. Although subsection
(b) specifies that the contracting agersthe enforcement ghority for compliance
with the statute, Peltier contends thgirevate right of action can be implied under
the relevant three-factor test establshy case law. For the reasons detailed
below, the Court disagrees.

A. Legal Standard

The Court applies Hawaii law to detane whether HRS § 103-55 creates a
private right of action. White v. Time Warner Cable, In2013 WL 787967, at *5
(D. Haw. Feb. 28, 2013) (“Tdetermine whether a private right of action exists
under Hawaii statutory or regulatory law, ttaurt must determine whether the state
legislature intended to creatgavate cause of action.”).

Hawaii courts apply a three-factoradysis to determine whether a private
remedy is implicit in a statute not expsty providing one, with the understanding
that “legislative intent appears te the determinative factor.”’Alakai Na Keiki,

Inc. v. Matayoshil27 Hawai‘i 263, 285, 277 8d 988, 1010 (2012) (quoting
Whitey’s Boat Cruises, Inc. Mapali-Kauai Boat Charters, Inc110 Hawai‘i 302,

313, 132 P.3d 1213, 1224 (2006)). The three factors are:



first, whether the plaintiff is anof the class for whose especial
benefit the statute was enactedttts, does the statute create a
right in favor of the plaintiff. Second, this court considers
whether there is any indication lefgislative intent, explicit or
implicit, either to create suaremedy or to deny one. Third,
whether it [is] consistent witthe underlying purposes of the
legislative scheme to imply such a remedy for the plaintiff.

Alakai Na Keiki, 127 Hawai'‘i at 285, 277 P.3d #0910 (alterations, citations, and
guotations omittedee alsdMuegge v. Wal-Mart Stores, In@013 WL 253531, at
*3 (D. Haw. Jan. 22, 2013).

B. Analysis of Factors

The Court begins its analysis with the statutory fexhich provides, in

relevant part:

(a) Before any offeror enters indocontract to perform services
in excess of $25,000 for any gomeental agency, the offeror

“Courts apply the same principlekstatutory interpretation undéderal law, beginning with the
language of the statute itself:

An individual’'s ability to bring a priate right of action may be authorized
by the explicit statutory text or, in sonmstances, may be implied from the
statutory text. However, an implie@hit of action is oryl authorized when
there is clear evidence Congress intehsiech a right to be part of the
statute. Nisqually Indian Tribe v. Gregoir&623 F.3d 923, 929 (9th Cir.
2010). Thus, the first step in determining whether a statute authorizes a
private right of action is an examinati of the statutory language itself.

See Northstar Fin. Advisorbjc. v. Schwab Invs615 F.3d 1106, 1115 (9th
Cir. 2010).

White v. Time Warner Cable In@013 WL 787967, at *fD. Haw. Feb. 28, 2013).



shall certify that the services be performed vit be performed
under the following conditions:

Wages. The services to bendered shall be performed by
employees paid at wages or saamot less than the wages paid
to public officers and employees for similar work.

Compliance with labor laws. Allpplicable laws of the federal
and state governments relatitmgworkers’ compensation,
unemployment compensation, payrehwages, and safety will
be fully complied with.

(b) No contract to perform services for any governmental
contracting agency in excess%#5,000 shall be granted unless
all the conditions of this sectioneamet. Failure to comply with
the conditions of this section during the period of contract to
perform services shall result in cancellation of the contract,
unless such noncompliance igm@eted within a reasonable
period as determined by the procurement officer. Final
payment of a contract or rel@asf bonds or both shall not be
made unless the procurement offi has determined that the
noncompliance has been corrected.

It shall be the duty of the governmental contracting agency
awarding the contract to perfosarvices in exaes of $25,000 to
enforce this section.
HRS § 103-55.
Under subsection (b), only the contrag State agency — in this case, the
HCDA - is granted explicit authority to enforce HRS § 103-55. Because the statute

does not expressly create a private rigtdation for individuals, such as Peltier, the

Court must determine whether HRS 83185 implicitly confers such a right.



1. Class For Whose Benefit HRS 8 103-55 Was Enacted

The Court first considers whether Pelti@ wage-earning employee of a state
government contractor, “is one of the clemswhose especial befit the statute was
enacted; that is, does th@tute create agft in favor of [Peltier.]” Alakai Na
Keiki, 127 Hawali‘i at 285, 277 P.3d at 1010. eTdriginal purpose of the statute,
implemented in its current form in 1968as to “prevent anpossible deterioration
of labor standards and to remove the patkbor as a factor in bidding, thereby
restricting competition among contractorsability and know-how.” H. Standing
Comm. Rep. No. 1097, in 1965 House Journal, at 84®alsd. Standing Comm.
Rep. No. 274, in 1965 Senate Journal, at(@IBe primary purpose of this bill is to
extend the principle of the ‘Little Das4Bacon Act’ to prevent any possible
deterioration of labor standi#s and to remove the prioélabor as a factor in
bidding[.]”). Although Peltier is certainlwithin one of the several classes of
persons or entities benefitingfn the legislation that enacted Section 103-55, there
IS no indication that the law was createdtfo particular benefit of such persons.
Cf. White 2013 WL 787967, at *6 (“The law waseated for théenefit of the
general population of Hawaii drihe emerging cable telswwn industry as a whole,
not for any particular person or class obpke.”). Nor is there any indication that

the statute creates a rightremedy in favor of Peltier.SeeAlexander v. Sandoval



532 U.S. 275, 286 (2001) (A court’s taskas‘interpret the statute Congress has
passed to determine whether gglays an intent to create not just a private right but
also a private remedy.”).

2. LeqislativeHistory

Even assuming that Peltier is ondlo# class for whose particular benefit
HRS 8§ 103-55 was enacted, the second atetrdenative factor — the legislative
history — does not demonstrate any intentreate a private cause of actioSBee
Muegge 2013 WL 253531, at *3 (“Even if theart assumes that Muegge is ‘one of
the class for whose especial benefit tladuse was enacted,’ the legislative history
does not indicate an intent to allgnivate causes of action][.]”).

The Court begins its review of theylslative history with the 1965 enactment
of Act 247, which originated ithe Senate as S.B. No. 381The Standing
Committee Reports from the Senaten@oittees on Labor (No. 274) and
Government Relations and EfficiencydNb58) both state unequivocally that
“administration and enforcement shallfdaced with the governmental agencies
contracting for such services.5eel965 Senate Journal at 919, 1058. There is no

discussion of private enforcement oe thvailability of any remedy beyond the

*The original version of the precursor to 8IB 103-55, enacted in 1907, established the daily
minimum pay for certain classes of laborers. 1907 Terr. Haw. Sess. Laws. Act 98, at 170-71.
The law in its current form, relating to wages, hours, and working conditions of employees of
contractors supplying sepngs to government agencies, was enacted in 1965.

10



cancellation of the contract by the contracting governmental agefegS.
Standing Comm. Rep. No. 558, in 1965 Senate Journal, at 1058 (“In the event of
noncompliance of the abovesieibed conditions, the coatt will be cancelled.”).

In 1985, the statute was amendedhtdude the portion of subsection (b)
allowing for the correction of noncompliance “within a reasonable period as
determined by the contracting officer.1985 Haw. Sess. Laws Act 73, § 1 at 120.
The purpose of the amendment was to ‘&lbcontractor suppigg services to a
governmental agency a reasonable periodedsrmined by the contracting officer,
to correct noncompliance with wage scaled labor laws prior to cancellation of a
contract[.]” S. Standing Comm. Rdyo. 948, in 1985 Senaf®urnal, at 131%ee
alsoH. Standing Comm. Rep. No. 452, in 1985 House Journal, at 1200 (“The
current statute provides that a contractldb®cancelled if a contract is not in
compliance with the requirements of sentiL03-55, Hawaii Revised Statutes. . . .
As received by your Committee, the bill provides for any noncompliance to be
corrected within a reasonable time periodlagermined by the contracting officer.
To ensure that any deficiency be coreecas soon as possible, your Committee has
amended the bill to provide that the fipalyment or release of bonds or both shall
not be made until the contracting offideas determined that the noncompliance has

been corrected.”). Accordingly, tihegislative history relating to the 1985

11



amendment similarly reveals no intentaltow private enforcement or a private
remedy for noncompliance with HRS § 103-55.

Among the most significant signs of thegislature’s intent on this issue may
be its inaction in 2011 and 2012, whetwice considere@nd deferred action on
H.B. No. 1317. Thabill, in relevant part, would he expressly created a private
right of enforcement in Seéon 103-55, by way of newly introduced subsections (e)
and (f):

(e) Any contractor found in violation of this section shall pay
a fine of $5,000 per violation to the agency, plus

attorneys’ fees and coststtee agency or the affected
employees for enforcing this section.

(H  Any employer who violates any provision of section
103-55 shall be liable to the employee or employees
affected in the amoumtf their unpaid wages or
compensation and in the casfewilful violation an
additional equal amouiats liquidated damages.

H.B. No. 1317, 26th Leg., Reg. Sess. (20a%gilable at
http://www.capitol.hawaii.gov/sessiod21/bills/HB1317_.htm. H.B. No. 1317
included the following legislative findings:

the existing language oéstion 103-55, Hawaii Revised
Statutes, while laudatory in purpose, exempts nearly all
employees who might possibly béihé&om that section of law
and contains insufficient provisiof@ enforcement, rendering it
unable to accomplish its exprgasrpose to assure that such
contracted services are perfornimdemployees paid at wages or

12



salaries not less than the wagmid to public officers and
employees for similar work.

Id. The primary purpose of the bill was“tequire that the wage employees of a
contractor providing services to the $taf Hawaii and any a¢he counties be no
less than the prorated hourly equera of the poverty threshold.”ld.

The plain language of the proposed highlights the absence of similar text
in the existing statute. In other wordsth€ statute, as currently written, already
allowed a private right of action, ther@wd have been little need to add much of
the language of proposed subsecti@)sand (f). H.B. No. 1317, moreover,
indicates that the state legislature cattaknew how to make private enforcement
explicit, but that explicit languagemains absent to this day.

The Court acknowledges that proposegislation is not necessarily
determinative of the issue of legislee intent. H.B. No. 1317 was deferred —
therefore, no committee reports were el and no committee or floor vote was
ever taken. See, e.g., Bennett v. Yoshi@8 F. Supp. 2d 1139, 1150 (D. Haw.
2000) (Noting that Ninth Circuit case law It “judicial consideration of legislative
history that is not contained in officiabmmittee reports” in cases dealing with
“judicial examination of legislative histolgs an aid to statutory interpretation”[.]);
Peer News LLC v. City & Cntpf Honoluly 138 Hawai‘i 53, 71, 376 P.3d 1, 19

(2016) (“To the extent that legislativestory may be considered, it is the official

13



committee reports that provide the authdnexpression of legislative intent. . . .
Stray comments by individual legislators, not otherwise supported by statutory
language or committee reports, cannot bebaitied to the full body that voted on the
bill.”) (quoting Wright v. Home Depot U.S.A., In@é11 Hawai‘i 401, 411 n.8, 142
P.3d 265, 275 n.8 (2006) aBénnett 98 F. Supp. 2d at 1150).

However, the Court finds that the legisVe history as a whole lacks any clear
statement of intent to allow private causeadafon for violations of Section 103-55.
To the contrary, from the timaf enactment to the predethe legislature explicitly
charged the contracting governmental agenith enforcement of HRS § 103-55,
despite opportunities to creagrivate right of action.See also White2013 WL
787967, at *6 (Finding no legislative intdntcreate an implied private right of
action where “[flrom the outset, thagislature explicitly charged the DCCA
director with administration and enforcent of the State Cable Law, and rules
promulgated pursuant to it.”). “Implyirg private right of action on the basis of
legislative silence would . . . bélemzardous enterprise, at best.Pono v. Molokai
Ranch, Ltd 119 Hawai‘i 164, 189, 194 P.3d 112451 (Ct. App. 2008) (quoting
Touche Ross & Co. v. Redingt@2 U.S. 560, 571 (1979)), abrogated on other
grounds byCounty of Hawaii vAla Loop Homeowner423 Hawai‘i 391, 235 P.3d

1103 (2010). See also Muegge013 WL 253531, at *3 (Finding no private right of

14



action where “[n]either the statute nor itgikative history expressly indicates that
the legislature intended to provide a prevaause of action for violations of section
291-58. The committee reports concerningathactment of the statute are silent as
to whether the legislature intendagbrivate cause of action.”).

In sum, Peltier has not established the determinative second factor — that the
Hawaii legislature intended to create a private right of action for enforcement of
HRS 8§ 103-55.

3. Inconsistency With Legislative Scheme

With respect to the third factor, implying a private right of action would be
inconsistent with the underlying statut@cheme of agenanforcement, and
contrary to the legislative intent discudssbove. Courts have generally found that
implying a private right of action in a statute that is part of an administrative scheme
would undercut legislative goals, and therefomyrts defer to remedies put in place
by legislatures or administrative agencieSee, e.g., Universities Research Ass'n,
Inc. v. Couty450 U.S. 754, 783 (1981) (holding that a private right of action under
the Davis-Bacon Act would disrupt the bata between the interests of contractors
and the interests of their employeddgssachusetts Mut. Lilaes. Co. v. Russell
473 U.S. 134, 146 (1985) (the presence of six statutory enforcement provisions

provided evidence that Congress did no¢ma any other means of enforcement).

15



Cf. First Pac. Bancorp, Inc. v. Helfe224 F.3d 1117, 1126 (9th Cir. 2000)
(“However, where no enfoement mechanism is explicithrovided by Congress or

an administrative agency, it@ppropriate to infer that Congress did not intend to
enact unenforceable requirements. Thus, it is fair to imply a private right of action
from the statute at issue.”).

C. Count | Is Dismissed

Application of theAlakai Na Keikithree factors indicates that no express or
implied private right of action existe enforce HRS § 103-55. Accordingly,
Almar’s Motion is granted as to Count I.

Il. Count II: Breach of Contract

Count Il alleges that:

62. The Contract required Almer pay its employees a wage
no less than the wage paid to a public employee
performing similar work.

63. Plaintiff, an employee of Almar hired to perform[] work
required by the Contract, & intended third party
beneficiary of the Contract.
64. During the entire period of Plaintiff's employment, Almar
paid Plaintiff a wage less thdlne wage paid to a public
employee performing similar[] work.
Almar argues that Peltier's breachaointract claim is based on nothing more

than Almar’s alleged failure to compiyith HRS § 103-55. It contends that

16



allowing Peltier to enforce HRS 8§ 103-55 dhied-party beneficiary of the contract
between Almar and the HCDA would open a backdoor to a private right of action to
enforcement of the statute, which doesatberwise exist. Although the Court
largely agrees with Almar’s presentationtioé case law on the issue, the relevant
contract is not before the Court, ahe allegations of &1Complaint are not

sufficiently clear; therefore, it is not posk to determine whether Count Il is barred
as a matter of law, as urged by Almar.

Where contracts “simply incorporat@sttory obligations,” a third-party suit
to enforce the contract “is ssence a suit to enforce thtatute itself” and is not
consistent with the statutory schem@stra USA, Inc. v. Santa Clara Cnty., Cal.,
563 U.S. 110, 118 (2011). That is, courtB mot allow a third-party breach of
contract claim where “[t]he statutory anohtractual obligations, . . . are one and the
same.” Id. See also Grochowski Phoenix Constructiqr318 F.3d 80, 86 (2d Cir.
2003) (Holding that when a government cantrconfirms a statutory obligation, “a
third-party private contract action [to enéerthat obligation] would be inconsistent
with . . . the legislative scheme . . the same extent as would a cause of action
directly under the statute[.]”)riternal quotation marks omittedBrug v. Nat'l
Coalition for HomelessA5 F. Supp. 2d 33, 41 (D.D.C. 1999) (Holding that where

there is no private right of action, plaintiff “cannot circumvent this conclusion by

17



arguing that she is a third-party benefigitw the contract,” as to do so would
disrupt the administrative scheme laid out by statutedylor v. Safeway Stores,
Inc., 402 F. Supp. 871, 876 (N.D. Cal. 1975) (fibuld be obviously destructive of
the administrative scheme [] to allow itle short-circuitedthrough third-party
beneficiary claims.). Here, the Colikewise has reserti@ans regarding the
viability of Peltier’s breach of contract claito the extent thallegations regarding
the contract between Almar and HCDA simpiyrror a statutory obligation, such a
suit would, in essence, seek enforcemernhefstatute itself, and be inconsistent
with the legislative scheme.

In the present dispute, however, @eurt cannot determine with certainty
whether the contract at issue “simply inporates statutory obligations” or whether
the statutory and contractual oladigons “are one and the sameAstra USA, Ing.
563 U.S. at 118. The contract is not atetto the Complaint, Notice of Removal,
Almar’s Motion, or any other pleading. Nz Count Il pled with the particularity
that would allow the Court to makeathassessment. Accordingly, although
Peltier’'s breach of contract claim potiatly duplicates his Count | claim for
violation of HRS 8§ 103-55 — for which there is no private right of action — Count I
cannot be read so narrowly for purposethefinstant Motion. Without the benefit

of the terms of the contract, the Cocathnot discern whether permitting Count Il to

18



proceed would circumvent the unavailabilda private right of action under HRS
8§ 103-55. As a result, Almar’'s Motion isrded without prejudice as to Count Il.

CONCLUSION

Based on the foregoing, Almar’s Motion for Partial Judgment on the
Pleadings is granted as to Count | and denied as to Count Il.
IT IS SO ORDERED.

DATED: January 17, 2017 at Honolulu, Hawali'i.
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