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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFHAWAII

RODNEY SMITH, individually and on Civ. No. 16-00513JMSRLP
behalf of all others similarly situated,
AMENDED ORDER(1)

Plaintiff, GRANTING IN PART AND
DENYING IN PART DEFENDANT
VS. BANK OF HAWAII'S MOTION
FOR SUMMARY JUDGMENT
BANK OF HAWAII, (ECF NO. 71)AND (2) DENYING
BANK OF HAWAII'S MOTION
Defendant. TO STRIKE DEMAND FORJURY
TRIAL (ECF NO.72)

AMENDED ORDER (1) GRANTING IN PART AND DENYING IN PART
DEFENDANT BANK OF HAWAII'S MOTION FOR SUMMARY
JUDGMENT (ECFE NO. 71)AND (2) DENYING BANK OF HAWAII'S
MOTION TO STRIKE DEMAND FOR JURY TRIAL (ECFE NO.72)

l. INTRODUCTION

In this putative class action, Plaintiff Rodney Smith (“Smith”)
challenges DefendaBank of Hawais (“BOH") imposition of overdraft fees-
specifically its use of atavailablebalancemethod’rather than a “ledgdralance
method for assessing theufficiency of fundsin customer accounts to cover
transactions Smith contends that BOH’s practigelates its Agreements with
membersincluding themplied covenanbf good faith and fair dealingAnd he

assertxlaimsbased orfunjust enrichment,” “Money Had and Received,” and
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violations of the Electronic Fund Transfers Act (“EFTAdhd Hawaii Revised
Statutes (“HRS”) Chapter 480.

Currently before the court are BOH’s Motion for Summary Judgment
(the“Summary Judgment Motiopand Motion to Strike the Demand for Jury
Trial (the“M otion toStrike”). ECF Nos. I, 72. For the following reasortbe
Summary Judgment Motiaa GRANTED in part and DENIED in part; the
Motion to Strike is DENIED

. BACKGROUND

A. Factual Background

A “ledger-balance method” for determining when an account is
overdrawn takes intaccount'only settled transactiofiswhereas an “available
balance methodihcludesalsodebits to an accoutitat are authorized but not yet
settledand reflects holds on deposits thatve not yet clearedConsumer
Financial Protection BuregtiCFPB”) Supervisory Highlights, Winter 2015
§ 2.3, ECF No0.81-15. Thus, “transactions that would not have resulted in an
overdraft (or overdraft fee) under a leddpalance methodhjay result in an
overdraft (and an overdraft fee) under an availblallance methah” Id.
I
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BOH describes its checking accounts as having “ttiféerent
balances’”

The first is the ‘€dgef balance Ledger balance is tleecount
balance at thend of the banking day and the beginning of the
next banking day. It reflects the full amount of all deposits
made into the account throughout the day (without regard for
whether a portion of a check deposit is on hold), less payment
transactions that have actually posted to the account during that
day. The second balance is referred to as “current” balance. It
is the ledger balance plus deposits and minus payment
transactions as they post throughout the ddye “available
balancé is the amount the customer has available to spend. It
is generally described as the current balance, less “holds.”
Holds are that portion of a deposit on hold until a deposited
check clears. Holds also refer to VISA debit card payment
transactions that have been authorizgd3OH but have not yet
been presented for payment by the merchant who sold goods
services to BOH'’s customer.

Matt Emerson Declff 3 ECF No. 762. BOH austomer account statements do not
show acurrent or ledgebalance Rather,credits” and“debits are listed
chronologically in separate sectipasdadditionalsectiongecord“daily
balances” antoverdraft/returned item fees.See, e.gStatements of Account,
ECF Nos.70-8 through 76€10.

Smithhas opened multiple BOghecking accountshe first in dily 201Q

and his current account in December 261Bmerson Declf] 45. Although

! According to BOH, Smith closed his first account on January 3, 2011 and opened a new
checking account on that same day. Emerson DeclSinth states that he remembers going
(continued . . .)



Smithdoes not recall reading them at the tilRedneySmith Decl.f 4, ECF No.

81-1, BOH has sbhmittedexecuted signature carftem 2011 and 204, wherein
heagreel “to all of the terms and conditions” in ti@nsumer Deposit Account
Agreement and Disclosure Statement and Bankoh Consumer Electronic Financial
Services Agreement and Disclosure Statement (the “Agreement”), ECF Nos. 70
6 and 707. Corsumer Signature Casd‘Signature Cards’)ECF Nos. 781, 70

5.

That Agreemenincludes the following provisions, which appear on
page 17 of the 3pagedocumentand are mentioned on page 3 of the table of
contents

Jury Trial Waiver. You and we each waive our respective

rights to a trial before a jury in connection with any

disputes related to your account or account services. This

includes any claim by us or by you, claims brought by you

as a class representative on behalf of others, and claims by a

class representative on your behalf as a class member{so
called “class actiori suits).

(. . .continued

“to one branch to notify them that there was an issue with my social security nisongnce

the employee | spoke to was not able to help me, | went to another branch taxgdt it filid

not realize that they haddosed one account and opened another.” Smith Decl. { 3, ECF No. 81-
1.



Limitation on Time to Sue. An action or proceeding by you to
enforce an obligation, duty or right arising under this agreement
or by law with respect to your account or any account service
must be commenced within one year after the cause of action
accrues.

Agreement al7.> The Jury Trial Waiver appearagainlater in the Agreement,
and it isalso referred to ithe 2014 Consumer Signature CailCFNos. 70-5,
70-6 at 32, 767 at 33.
B. Procedural Background

Smith filed his original Complaint and Demand for Jury Tinadtate
court onSeptember 9, 2016, and a First Amended Complaint (“FAC”) on
September 13, 2016. ECF Nellat 1& 35. On September 19, 2016, BQited
a Notice of RemovalECF No. 1

On November 2, 2018O0H filed a Motion to Dismisshe FAC,
arguirg thatits Agreemenand Optin form for its overdraft program
unambiguously disclogat it uses the availablelance methotb determine
overdrafts Def.’'s Mem. at 185, ECF No.16-4. This courtdisagreed and denied
the Motion, findingthat“[e]ven construed togethethe Agreements’ termare

ambiguous as to BOH'’s choice of balance meth@&bhiith v. Bank of Haw2017

2 Of course, thee terms appear in a much smaller font sizee Agreement



WL 3597522, at *5 (D. Haw. Apr. 13, 2017) (describing in detail the teifrtise
relevant documents).

BOH also argued in the Mion to Dismiss thaBmith’'sEFTA claim
should be dismissed basedtbeEFTA’s oneyear statute of limitationsDef.’s
Mem. at 3740,ECF No. 164. It contendedhatthe statutoryeriodfor the claim
began to rurat the time othe firstoverdraft chage, and it asked the court to take
judicial notice of Smitls April 2015 bank statemeshowing an overdraft fedd.
at 38; Req. Judicial Notice, ECF No. 17. The court declined to take judicial notice
of the statement, however, and “[a]s a result,” tbthvat there was “nothing to
indicate, even assuming the statute of limitations for all overdraft fees begins with
the first overdraft fee,” that Smith’s first overdraft fee was charged more than a
year before this suit was filedmith 2017 WL 3597522at *8. The court found,
therefore, that “on the present record, the claims are timédy.(emphasis
omitted.

BOH now asks the court tietermineasa matter of law what it
assumed merely fargumenis sakeon the Motion to Dismisghat “[a]JnEFTA
claim accruesvhen thefirst unauthorized transfer ogs” Def.’s Mem. Supp.
Mot. Summ. Jat 23, ECF No. Z-1. It contends, therefore, that SnstEFTA

claimis “barred in its entirety” byhe EFTA'’s limitation period. Id. at 2. It also



contends tat Smith’s remaining claims are governed by the contractual limitation
period inthe Agreementld. at 23. It therefore requests judgment on all of
Smith’s claims to the extent they accrued more than one year before this action
was filed. Id.

BOH filed the Summary Judgmemotion on December 11, 2017.
ECF No. 71. Smith filed his Opposition &ebruary 1, 2018. ECF No. 79. BOH
replied on February 8, 2018. ECF No. 88.

BOH filed the Motion to Strike(based on the contractuhlry Trial
Waiver) on December 11, 2017ECF No. 72.Smith filed anOpposition on
January 30, 2018. ECF No. 74. And BOH filed its Reply on February 6, 2018.
ECF No. &.

Oral argument was held on Februafy 2018.

. SUMMARY JUDGMENT STANDARD

Summary judgment is proper when therao genuine issue of
material fact and the moving party is entitled to judgment as a matter oFkalv.
R. Civ. P. 56(c).The burden initially lies with the moving party to show that there
IS no genuine issue of material fad.W. Elec. Serv., Inc. v. Pac. Elec.
Contractors Ass, 809 F.2d 626, 630 (9th Cir. 198 MNlevertheless, “summary

judgment is mandated if the noemoving party ‘fails to make a showing sufficient



to establish the existence of an element essential to thatspeamse.” Broussard
v. Univ. of Cal. at Berkeleyl92 F.3d 1252, 1258 (9th Cir. 1999) (quotidgjotex
Corp. v. Catrett477 U.S. 317, 322 (1986)An issue of fact is genuine “if the
evidence is such that a reaable jury could return a verdict for the nonmoving
party.” Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986An issue is
material if the resolution of the factual dispute affects the outcome of the claim or
defense under substantive law gowegrthe caseSee Arpin v. Santa Clara Valley
Transp. Agency261 F.3d 912, 919 (9th Cir. 2000When considering the
evidence on a motion for summary judgment, the court must draw all reasonable
inferences on behalf of the nonmoving pamjatsushita Elec. Indus. Co. v. Zenith
Radig 475 U.S. 574, 587 (1986).

“One of the principal purposes of the summary judgment rule is to
Isolate and dispose of factually unsupported claims or defens&sl@itex 477
U.S. at 3224. “There is no genuine issue of fact if the party opposing the motion
‘fails to make an adequate showing sufficient to establish the existence of an
element essential to that pagyase, and on which that party will bear the burden
of proof at trial.” Taylor v. List 880 F.2d 1040,45 (9th Cir. 1989) (quoting
Celotex 477 U.S. at 322)Moreover, there is no genuine issue of material fact if,

taking the record as a whole, a rational trier of fact could not find in favor of the



non-moving party. MatsushitaElec. Indus. C9.475 U.Sat 586;Taylor, 880 F.2d
at 1045.

V. DISCUSSION

A.  Summary Judgment Motion
1. Electronic Fund Transfers Act

Congress enacted the EFTA as part of the comprehensive Consumer
Credit Protection Act (the “CCPA”), Pub. No. 956308 2001, 92 Stat. 3641
(1978),“to providea basic framework establishing the rights, liabilities, and
responsibilities of participants in electronic fund and remittérasesfer systems.”
15 U.S.C81693(b). “In enacting the [CCPA] . . . Congress intendedcourts to
broadly construe its provisions in accordance with its remedial purp8seuit v.
FreeScore, LLC743 F.3d 680, 684 (9th Cir. 2014kge alscClemmer v. Key Bank
Nat'l Ass'n 539 F.3d 350353(6th Cir. 2008)describing the CCPAs a
“remedial statute accordéd broad, liberal construction in favor of the
consumer’ (quotingBegala v. PNC Bank, Ohio, Nat'l Asst63 F.3d 948, 950
(6th Cir. 1998)).

Rules contained inRegulationE” implementing EFTAseel2
C.F.R.8 10051 et seqrequire that for accounts opened on or after July 1, 2010,

financial institution must “obtain the consumer’s affirmative consent before the



Institution assesses any fee or charge on the consumer’s account for paying an
ATM or onetime debit card transaction pursuant to the institution’s overdraft
service.” 12 C.F.R§1005.17(c). Subject to enumerated exceptions not applicable
here, “the term ‘overdraft service’ means a service under which a financial
institution assesses a fee or charge on a consuateosint held by the instiion
for paying a transaction (including a check or other item) when the consumer has
insufficient or unavailable funds in the account.” 12 C.B.R005.17(a).And
financial institutiongnay not charge fees without meetingtam disclosure
requirements
[A] financial institution . . . shall not assess a fee or
charge on a consumer’s account for paying an ATM or
onetime debit card transaction pursuant to the
institution’s overdraft service, unless the institution:
(i) Provides the consumer with a notice in writing,
or if the consumer agrees, electronically,
segregated from all other information, describing
the institution’s overdraft service;
(i) Provides a reasonable opportunity for the
consumer to affirmatively consent, or opt in, to the
service for ATM and onéime debit card
transactions;
(iif) Obtains the consumer’s affirmative consent, or

optin, to the institution’s payment of ATM or one
time debit card transactions; and
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(iv) Provides the consumer with confirnetiof

the consumer’s consent in writing, or if the

consumer agrees electronically, which includes a

statement informing the consumer of the right to

revoke such consent.
12 C.F.R8§1005.17(b).Moreover, disclosureust“be clear and readily
understandable.” 12 C.F.B1005.4(a)(1). The FAC alleges th&ft]he
description oBOH'’s overdraft service in itgpt-in agreerent does not describe its
actual overdraft service as requil®dRedulation E.” FAC { 85.

Individual and class actiorisr damages for failure to comply with
the EFTA may be brought “within one year from the date of the occurrence of the
violation.” 15 U.S.C81693m(g). BOH contends that this period begins to run
“as soon as thirst fee is charged after an alleged failure to obtain proper
authorization.” Def.’s Mem. at 26, ECF No.-I1 Andit contends that because
Smith incurred his first overdraft fee more than a year before he filed suit, his
EFTA claim is completely barredd. at28-29. Smithcounterghateach wongly
Imposed overdraft charge constitutes a separate violation, “involving its own
statutory period.” Opp’n at 36, ECF No. 79.

No circuit courthas resolved this questioBOH relies ora Sixth

Circuit casanvolving monthly charges to a debb@rdthat were preauthorized by

the cardholder verbally, but not in writing th& EFTA requires Wike v. Vertrue,
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Inc., 566 F.3d 59059192 (6th Cir. 2009)seel5 U.S.C81693e(a) (requiring
preauthorized transfers be “in writing"g¢cord12 C.F.R.8 1005.10(b). There,
the question was whether the statute of limitations was “triggerkdhilhie
transfers were arranged (thirteen months before suit way filefive weeks later,
when the transfers begald. at 59293. Finding that the plaintiff was not injured
until a transfer was made, the court concluded that “theyeaelimitations period
began when the first recurring transfer took pladd.”at 593. Because all of the
transfers had been made within the-gear period, howevethe court was not
called upon to determine whether, had the first transfer been made outside that
window, all claims based on later transfers would have been barred.

But some district courts have appli¥diketo concludethat a pre
authorized transfemade outside of the otyear window bars all later claims
See e.g.Repay v. Bank of Am., N,2013 WL 622464]at *4 (N.D. Ill. Nov. 27,
2013);accordHarvey v. Google Inc2015 WL 9268125t *4 (N.D. Cal. Dec 21,
2015) Pelletier v. PacWebWorksInc., 2012 WL 4328]at *6 (E.D. CalJan. 9,
2012) In reaching the opposite resultiviacchi v. Affinion Grp Inc,, 2015 WL
3631605D. Mass. Mar11, 2015, found thatRepay‘overstate[d] the reach of the
Wikedecision” Id. at *8 And itfound @lso in the context of a@authorized

recurringtransfej that each transfer “constitutes a new and independent violation”

12



that is actionable if it falls within the limitation period regardless of whether earlier
transfers stemming from the same deficeuthorization fell outside that window.
Id. at *10.

This court need not determimdnich view iscorrect in the context of
preauthorized recurring transferBut it conclude thatWikecannot logicallybe
extended to the facts of this cagtich involvesallegedlyunauthorizedverdraft
fees® The difference betwegmreauthorizing aseries of transferand opting in to
an overdrafserviceis both significant and meaningfuln the first instancea
consumengives express permissidior a series ofecurringtransferdrom his or
heraccount Butin the second instan@consumer merely optn to aservice
perhaps with no intention of ever usingahdhe or shaloesnot agree to any
specific fee or charge, let alone a seriedefit

And Regulation Eeflects theediffering factual circumstances. It
requires a preauthorized transfer to be in writfiogusing on the authorization
itself. 12 C.F.R.8 1005.10(b).But with regard to the overdraft servicgfocuses
not only on the requirements for a consumer’sinpbut it also expresslprohibits

“any fee or chargen the consumer’s account for paying an ATM or-ome

% This court disagrees with the single district court that has donBesWhitington v.
Mobiloil Fed. Credit Union2017 WL 6988193, at *12-13 (E.D. Tex. Sept. 14, 2017) (applying
Wikewithout analyzing its differing factual circumstances).

13



debit card transactigoursuant to the institution’s overdraft service” unlpssper
disclosure is madel2 C.F.R8 1005.17(c)(2)accord12 C.F.R8§1005.17(b)(1)
(providing “a financial institution holding a consumer’s accahall not assess a
fee or chargen a consumer’s account for paying an ATM or-timee debit card
transactiorpursuant to the institution’s overdraft servigdess it complies with
its disclosure obligations) (emphasis addehus, theviolation for purposes of
determining the limitation period fapreauthorized transfer may properly be
characterized as ammission But whena bankassesses overdraft fees or charges,
it violates the express language of Regulation E every time it imposes a fee or
charge.

Repayacknowledgsthatthe type of transaction matteasdthat
treating “some types of EFTA claima’ discrete injurie$nay make sensé
2013 WL 622464]at *4. The court there envisioned a case in which a defendant
“Initiated a. . .transfer not authorized by the partiesiginal agreemerit,andas
such a case, and it cit€dBrien v. Landers2011 WL 221865 (N.D. lll. Jan. 24,
2011) as an exampleld.

The plaintiff inO’Brien signeda gym membership agreement in
which the gym “reserve[d] the absolute right to increase [member] dues,” and he

signed an electronic fund transfer authorization stating “I authorize my bank to

14



make my payments by the method indicated below and post it to my account.”
O’Brien, 2011 WL 221865, at *1. Besides debiting the monthly dues, however,
the gym twice initiated transfers for otime feesthe second of which the
plaintiff challenged irthe suit Id. In finding plaintiff hadstated a claim under the
EFTA, the court noted that the charge “was not covered by the plain terms of the
original contract,” and thereforgas*outsidethe scope of plaintiff's
preautlorization.” Id. at *2.

Although O’Brien did notraise a statutef-limitation issue, this case
Is closer taO’Brien thanto Wike andit is precisely the type of cagaepay
imagined wouldnake sense to treat differently a case in which the defendant
allegedly initiated an electronic transfer in this case charged a feée)which the
defendant had not agreeseRepay 2013 WL 6224641, at *4Here, like in
O’Brien, Smith contends that the fees charged were outsedectipe of his
Agreement: he contentlsat BOH did not disclose its use of an “availabédance
method”for determining overdraftend thereforehethought he was opting in to
an overdraftservicethat used a ledgdralance methothstead Thus, it malks
sense irthe overdraft contexb view each fee separately as an allegedly
unauthorized charge- whereas it might not make sense to view preauthorized

recurringtransfersseparately

15



Accordingly, lecause Smith hassserted an improper overdraft fee
was charged within one year of the day he filed his Complaint, BOH is not entitled
to summary judgment on Smith’s EFTA claii@laims based on overdraft fees
imposed outside the onyar limit, however, are barréd.

2. State Law Contractual Limitation Period

BOH nextcontends that thAgreement’soneyearcontractual
limitation period“encompasses each of the claims allagdelaintiff's FAC,
including the statéaw claims,and thait “bars recovergf overdraft fees incurred
beforeSeptember 9, 2015.Def.’s Mem.at 12(emphasis omitted)Smith argues
that the limitation period is unconscionald@d therefore unenforceabl®pp’n at
19.

“Under Hawaii law, unconscionability is recognized as a general
contract defense.Narayan v. RitZLCarlton Dev. Co, 140 Haw. 343, 350, 400 P.3d
544,551 (2017). “Recent Hawaii decissthave defined unconscionabilitgs
“encompass[ing] two principles: oseledness and unfair surprisevhich are

“also characterized as procedural and substantive uncoaisidityti Id. (quoting

Balogh v. Balogh134 Haw. 29, 41, 332 P.3d 631, 643 (2014 be found

* As explained below, evefthe discovery rule applies to the EFTA as Smith contends,
it would not extend theneyear statte of limitation in this case.
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unconscionable, a contraggnerallymust be both procedurally and substantively
unreasonable, but not necessailyhe same degreand “there may be
‘exceptional cases where a provision of the contract is so outrageous as to warrant
holding it unenforceable on the ground of substantive unconscionability’alone.
Balogh 134 Haw. at 41, 332 P.3d at 64fiotingGillman v. Chase Manhattan
Bank, N.A.534 NE. 2d 824, 82829 (N.Y. 1988). “Essentially a sliding scale is
invoked which disregards the regularity of the procedural process of the contract
formation . . . in proportion to the greater harshness of unreasonableness of the
substantive terms themselves.” 15 Samuel Willistofreatise on the Law of
Contracts8§ 1763A (3d ed. 1972)And the party challenging a contract provision
bears the burden of proving that the provision is unconscionBiardy v. Sky
River Mgmt., LLC2013 WL 656808at *3 (Haw. Ct. App. Feb. 22, 2013)mem.)
“Procedural unconscionability, or unfair surprise, focuses on the
process by which the allegedly offensive terms found their way into the
agreement Narayan 140 Haw. at 351, 400 P.3d at St#ernal quotation més
and citation omitted)It “requires an examination of the contract formation
process and the alleged lack of meaningful choice,” including “whether deceptive
or high-pressured tactics were employed, the use of fine print in the ciphitra

experiene and educatioof the party claiming unconscionability, and whether

17



there was disparity in bargaining powetd. (QuotingGillman, 534 N.E. 2cdht

828. “Procedural unconscionability often takes the form of adhesion contracts”
because, “[a]lthough adhesion contracts are not unconsciqreide they are
defined by a lack of meaningful choice and, thus, often satisfy the procedural
element of unconscionability.Id.

“Substantive unconscionability focuses on the-siedness of the
agreementand “entails an analysis of the substance of the bargain to determine
whether the terms [arejhreasonablyavorable to the party against whom
unconscionability is urged. Id. at 32, 400 P.3d at 558&juotingGillman 534
N.E. 2d at829)(emphasis added)Generally, however, fi the absence of a
controlling statute to the contrary, a provision in a contract may validly limit,
between the parties, the time for bringing an action on such a contract to a period
less than that prescribed in the general statiienitations provided that the
shorter period itself shall be a reasonable peridrder of United Commercial
Travelersof Am. v. Wolfe331 U.S. 586, 608 (194 Aee also Soltani v. V& S.

Life Ins. Co, 258 F.3d 1038, 10484 (9th Cir. 2001) (collting cases).

The Agreemenhere, at least to some degreeetsthe procedural

elemeniof unconscionability. Theris certainly a disparity in the parties’

bargaining power, and thienitation provision is listed at page 17 of a-Bége
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document. Nonetheless, the provision is writterelatively plain English, and it
Is listed in the Agreement’s table of contents.

But even considering the procedural unconscionability, the court finds
that the time limit imposed is netibstantively unconscionabt—that is, it is not
unreasonablander the circumstanceg\lthough a one/ear period is significantly
shorter than the applicable statutes of limitation, the contractual penotise
shot as to effectively almgatea plaintiff's right to sue This isespeciallytrue
where theAgreement’'dimitation period isnottied to theevent giving rise to the
actionbutbegins to run “one year after the cause of action accrues.” Agreement at
17, ECF No. 7&¢. The HawaiiSupreme Gurt has long definetheword “accrue”
in statutes of limitation to mean the point at which “the plaintiff knew or should
have known” of a cause of actio®eeYoshizaki v. Hilo Hosp50 Haw. 150, 154,

433 P.2d 220, 223 (196 Agustin v. Dan Ostrow Const. C64 Haw. 80, 83, 636
P.2d 1348, 1351 (1981 onstruing the Agreement’s ofyear limitation period as
incorporating Hawaii’'s discovery rule, the provision is not substantively
unconscionable.

The Agreement’'gprovisionlimiting actions to within one year from

the daé a claim accrues thusapplicable to Smith’s stalaw claims

19



3. Application of the Discovery Rule’

BOH has asked this court to determine that Smith’s “claims based on
overdraft fees occurring earlier than September 9, 2015 ardamed’ Def.’s
Mem.at 29. Smith contends that, even if the court were to findgineement’s
limitation period valid,'the discovery rule and equitable tolling apply to all of
Plaintiff's state and federal law claims throughout the class perfo@pp’n at
37.

Under Hawaii’s discovery rule, a limitation period does not begin to
run until aplaintiff knows or has reason to kndke basis of an actiorAana v.

Pioneer HiBred Int'l, Inc, 965 F. Supp. 2d 1157, 1189 (D. Haw. 2013jciting

® As an initial matterthe court rejects BOH'’s argument that the discovery rule does not
apply to theAgreement’dimitation period. Def.’s Mem. at 18. As explained above, the
Agreement’s periods tied tothe date an action “accrues.” And in Hawtiis meanshe
discovery ruleapplies See Hays v. City and Cty. of HonoluB1 Haw. 391, 393, 917 P.2d 718,
720 (1996) (noting that “ityoshizaki . . this court adopted what has become known as the
‘discovery rule.”). Indeed, it is the incorporation of that rule that allows thig toway with
relative ease that the provision here is not unconscionable.

® Counsel identifies the following classes and periods:
The Positive Balance Class
All persons who have or have had accounts with BOH who incurred
overdraft fees for transactions when the ledger balance in the checking
account was sufficient to cover ttransactions in the six years preceding
the filing of this Complaint.

The Regulation E Class:

All persons who have or have had accounts with BOH who incurred
overdraft fee(s) for ATM or nonrecurring debit card transactions since
August 15, 2010.

Opp'n at 6.

20



Hays 81 Haw. aB393, 917 P.2d at 720Generally, that requires knowledge of the
injury or harm, as well as its cause, but not the legal theory upon which recovery
might be soughtld. And aplaintiff who has reason to make an inquiry is charged
with the requisite knowledge @reasonable inquiry woulevealthe underlying

facts

As thediscoveryrule has developed, the salient point giving
rise to its application is the inability of the injured, despite the
exercise ofeasonabléeliligence, to know that he is injured and
by what causeWe have clarified that in this context,
reasonableliligence is not an absolute standard, but is what is
expected from a party who has been given reason to inform
himself of the fact upon which $iright to recovery ipremised.
As we have stated:[T]here are [very] few facts which

diligence cannot discover, but there must be some reason to
awakeninquiry and direct diligence in the channel in which it
would be successfulThis is what is mearity reasonable
diligence.” Put another way, “[tjhe question in any given case
is not, what did the plaintiff know of the injury done him?
[B]ut, what might he have known, by the use of the means of
information within his reach, with the vigilance the law requires
of him?”

Vidinha v. Miyaki 112 Haw. 336, 341, 145 P.3d 879, 864. App. 2006) (quoting
Fine v. Checcip870 A.2d 850, 858 (200%¢itations omitted) accord Assoc. of
Apartment Owners of Newtown Meadows v. Venture 15,1hs Haw. 232278,
167 P.3d 225, 271 (2007).

Thus “the ultimatequestiori is whether the plainti claims could

have been discovered by the exercise of “reasonable ddégeBbeppard v.
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Monsanto Cq.2016 WL 3629074, at *5 (D. Haw. June 29, 20fuoting
Newtown Meadogy 115 Haw. at 280, 167 P.3d at 27/8ang 965 F. Supp. 2dt
1179;Hays 81 Haw. at 391, 917 P.2d at 728ithough diligence is often a
guestion of fact, summary judgment may be granted if “reasonable minds can draw
only one conclusion fro the evidence.’Jacoby v. Kaiser Foundation Hosp.
Haw. App. 519, 527, 622 P.2d 613, 618 (1981).

Here, there is no dispute that Smith questioned the validity of many, if
not all, of the overdraft fees he now claims were illegally charged he adns
having calledBOH aboutoverdrdt fees “five or six times.” Smith Dep. at 70,
ECF No. 7617. Heargueshat he was unable to discover the basis for the charges
— i.e.that BOH was using an availabb@lance method to calculate the balance in
his accoant — and that further inquiry would have provédtile.” Opp’n at 42.
But hedid not need to discover the actual method BOH was usidgtermine his
balance Rather, he nead only to have discovered that by usingthe method he
thought he had agreed-te he hachadenough money to cover debits for which he
was charged an overdraft fee. And this he unquestionably could have done by
looking at his statementdndeed, he admitted this ability during his deposition

with the following exchange:
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Q How did you know you were assessed an
overdraft fee?

A | get a email saying that a overdraft fee has
been charged, so when | look at it, that's when | went
into the account and looked at the statement, and |
basically said that | had the money in there

Q  Okay.

A That prompted me to file a complaint.

Q Okay o you got a notice that you had been
assessed an overdraft fee; correct?

A Yes.

Q And then atffer you got that notice, you went
and looked at your statements; right?

A  Yes.

Q  And when you reviewed the statents, you
concluded that you had enough money in your account at
that time and, therefore, the fee was improper in your
mind; right?

A Yes.

Smith Dep. at 1561. As an example, Smith’s April 2015 Statement shows two

overdraft fees charged fdebitsmade on April 14, yet it shows a positive “daily

balance” for that dateECF No. 7610 at 67. In other words, he was clearly

charged an overdraft fee at a time when he had a positive ledger balance.

Moreover, BOHs ATMs, its ATM receipts and its oAline and mobile banking

apps show both “available” and “current” balances for customer accounts. ECF

Nos.70-9 through 7613. Given all of this information, Smith certainly had the

tools to discover the factsipportinghis claimswithin approximately amonth of

each challenged fee.
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The record showthatat least one overdraft fegaschargeddespite
a positive ledgebalancé within one year of the filing of the original complaint.
Statement of Account September 22, 2@ECF No. 8112. Therefore, BOH is not
entitled to summary judgment on the FA(ts entirdy, and the court DENIES
summary judgment as to any overdraft fees charged on or after Septembér. 9, 201
But summary judgment is GRANTED in favor of BOH as to any fees charged
before that daté
I

I

! Although Smith’s argument is not entirely clear, he may also seek damages thasid
limitation period under the “continuing violation” doctrine. In analyzing whethsrdbctrine
applies, “[tlhe key is whether the conduct complained of constitutes a continuing paiter
course of conduct as opposed to unrelated discrete #&usv! Republic State Mortg. CQ013
WL 1339738, at *13 (D. Haw. Mar. 29, 2013) (quotiaseph v. J.J. Macintyre Co231 F.

Supp. 2d 1156, 1161 (N.@al. 2003)). Applying this test, the court concludes that the overdraft
fees represent discrete acts and not a continuing pattern. Each overdraftcharge event,
triggered by the specific balanceSmith’'sBOH account. ASmith himself hasonceded, each
overdraft feé'requires an independent assessrhémt an overdraft has occurradd a fee

should be chargedees“are not automatic, and are not part of a single transaction or decision
making event.”"Opp’nat 3435, ECF No. 79.

Finally, Smith als makes passing reference to equitable tolling, without offering any
analysis. Regardless, he has not presented evidence supporting a questiasdbfaqtitable
tolling. “In order to toll a statute of limitations for a complaint filed after its expiration,
plaintiff must demonstrate (1) that he. has been pursuing his right diligently, and (2) that some
extraordinary circumstance stood in his way. Extraordinarymistances are circumstances
that are beyond the control of the complainant and make it impossible to file a comglaim
the statute of limitations.Office of Hawaiian Affairs v. Staté10Haw. 338, 360, 133 P.3d 767,
789 (2006) (internal quotations and citations omitted). For the reasons statedSahitivbas
met neither prong.
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B. Motion to Strike Demand for Jury Trial

“The Seventh Amendment guarantees the right to a jury trial ‘[i]n
Suits at common laj]’” Palmer v. ValdeA60 F.3d 965, 968 (9th Cir. 2009)
(quoting U.S. Const. amend. VIIYL ike other constitutional rights, the right to a
jury trial in civil suits can be waived.ld. (citations omittedl But courts* indulge
every reasonable presumption against waivkthe jury trialright.” Lutz v.
Glendale Union High Sch403 F.3d 1061, 1064 (9th Cir. 2005) (quotAkgtna
Ins. Co. v. Kennedy ex rel. Boga8i91 U.S. 389, 393 (1937)).

Under federalaw, pre-dispute contractual waivers of a jury trial right
arepermitted‘aslong asthe partiesvaivedtheir rights knowingly and
voluntarily.” In re Cty. of Orange784 F.3d 520, 526 (9th Cir. 2015) (citiNgt'l
Equip. Rental, Ltd. v. Hendri%65 F.2d 255, 258 (2d Cir. 1977)gesalsdPalmer,
560 F.3d at 968 (“A valid waiver in a civil triainust be made knowingly and
voluntarily based on the facts of the cd9gciting Tracinda Corp. v.
DaimlerChrysler AG502 F.3d 212, 222 (3d C2007)(other citation omitted));
K.M.C. Co. v. Irving Tr. C.757 F.2d 752756 (6th Cir. 1985) (Those cases in
which the validity of aontractual waiver of jury trial has been in issue have
I

I
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overwhelmingly applied the knowing and voluntary standa(ditations
omitted)®
In determining whether a contractual jury waiver was “knowing and
voluntary,” courts apply the following types of factors:
(1) whether there was a gross disparity in bargaipmger
between the parties; (2) the businesprofessional experience
of the party opposing the waiver; (3) whether thpaging
party had an opportunity teegotiate contract terms; and
(4) whether the clause containing the waiver was
Inconspicuous.
Parris v. Wyndham Vacation Resorts, [ri®013 WL 1296231, at *1 (DHaw.
Mar. 28, 2013)quotingPhoenix Leasing Inc. v. SaBroadcasting, In¢843 F.
Supp. 1379, 1384 (D. Nev. 1994)). Federal courts across the country consistently
use these types of factors “to determine whether a waiver was knowing, voluntary,

and intelligent.” Breham v. Asset Acceptance, L 12010 WL 175147, at *1 (D.

Ariz. Apr. 28, 2010).See, e.gNat’l Equip. Rentgl565 F.2d at 258 (considering

8 |f a federalcourt is sitting in diversity, state law principles of waiganapplyif they
are ‘more protective than federal law of the jury trial rightti’re Cty. of Orange784 F.3d at
524 (holding thatErie [R. Co. v. Tompking04 U.S. 64 (1938)]'tederalism principle requires
federal courts sitting in diversity to import, as the federal rule, state lagrgoyg jury trial
waivers where . .state law iseven more protective than federal law of the jury trial Fjght
Plaintiff appears to rely on this distinction in pointing out that Hawaii law may bes‘mo
protective than federal law” regarding the right to a jury trial. Opp’n at 7,MCH4. But
Plaintiff cites no authority indicating that the rule would apply to supplementaisiahere, as
here, the action is otherwiseolight under 28 U.S.C. § 1331. In any event, the court does not
rely on Hawaii principles in denying Defendant’s Motion to K&tri
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conspicuousness, negotiability, and gross inequality in bargaining pohis);v.
Sun Capital Partners, Inc2016 WL 4941989, at *5 (D. Del. Sept. Z®16)(“A
contractual waiver is knowing and voluntary when the facts of the case show that
‘(1) there was no gross disparity in bargaining power between the parties; (2) the
parties are sophisticated business entities; (3) the parties had an opportunity to
negotiate the contract terms; and (4) the waiver provision was conspiguous.
(quotingFirst Union Natl Bank v. United State464 F. Supp. 2d 660, 663 (E.D.
Pa. 2001)

Circuits are split, however, as to who has the burden of proof to
establish whether a jury waiver was knowing and volunt&ee, e.gParris,
2013 WL 1296231, at *1 (“The Ninth Circuit has not addressed [the burden] issue,
and there is a split among circuits regarding which party has the burden of proof.”)
(citing cases and placirtgurden on the party seeking enforcement of the waiver).
But district courts in the Ninth Circuit appear to “have uniformly placed the burden
on the party seeking to enforce the waiver[Jentury 21 Real Estate LLC v. All
Prof’l Realty, Inc, 2012 WL 268761, at *3 (E.D. Cal. July 6, 2012) (citation
omitted). The court is likewise convinced given theconstitutionalnature of the
right at stake— that BOHhasthe burden hereSeel_easing ServCorp. v. Crane,

804 F.2d 828, 833 (4th Cit986) @agreeing‘with those courts that have held that
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the party seeking enforcement of the waiver must prove that consent was both
voluntary and informed.”) (citingjat| Equip. Rentd, 565 F.2dat 258).

Applying these principles, Plaintiff did not “knowingly and
voluntarily” waive his Seventh Amendment right. The record is elear
regardless of which side has the burdemhat the waiveor references to it were
non-negotiable termin standard forms (lib in the Agreemend and inone of the
Consumer Signature CajdsSeeSmith Decl. 1.3, ECF No. 741.. As BOH
necessarily concedes (in arguing that Plaintiff could “negotiate” by taking his
business elsewhere), the standard-juayver term was a takie-or-leaveit
proposition. Def.’s Mem. &-9, ECF No. 721. In this situation, a “gross
disparity in bargaining power” exists between BOH andidsvidual customers
Plaintiff was not, for example, a business entity negotiating terms of a specific loan
agreement,or a prospective employee with the ability to negotiate terms of an

employment agreemeft.

° See, e.gPhoenix Leasing843 F. Supp. at 1384-85 (upholding a waiver provisian in
negotiated loan betweercammercial lender and a sophisticated business borrower).

19See, e.gParris, 2013 WL 1296231, at *2 (enforcing waiver in employmesritract

with experienced broker, recruited by the employer, with no gross dispabargaining
power).
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Also weighing— but onlyslightly — in favor of Plaintiff is the
relative inconspicuousness of the provision. BOH stresses that the specific waiver
in the Agreemerstwas in bold print. Agreement at 17, ECFIN80-6, 707. And
it was written in plain English: But in another respect it was mixed with other
boilerplate ina 36page, singlespaced, nomegotiated form. Although that fact,
standing alone, certainly does not render the term unenforceataans in the
“fine print” of a consumer contract are not invalid just because the consumer does
not read them— the term’s conspicuousness is a factor that must be considered
(along with others) inetermining whether Plaintiff “knowingly and voluntarily”
waivedhis constitutional right to a jury trial. It is the fundamemiaiureof that
right that gives pauseSee, e.gNat'l Equip. Rental565 F.2d at 258 (rejecting a
jury waiver that was “set deeply and inconspicuously in the contract,” reasoning
that “this printed form provision buried in a multitude of words is too weak an

Imitation of a genuine agreement to be treated as a waiver of so important a

1n this regard, the court gives little weight to Plaintifigerblownstatement that
“[d] ue to the size of the type face and the length oD#@osit Agreements, | am unable to
identify the jury waiver provision unless it was specifically pointed out to rBedith Decl. 19,
ECF No. 74-1. During oral argument, counsel for Plaintiff concededthah knows how to
read. If he had read the document, he obviously would have identified it. The court, however,
accepts Plaintiff's statement as an indication that the waiver provisiocoisspicuous because
it is part of the fine print on page 17 of a@&ge singlespacedlocument, and that he didn’t
understand its meaning.
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constitutional safeguard|[.]”) (quotindat’l Equip Rental, Ltd. v. SzukheB¥5

U.S. 311, 33283 (1964) (Black, J., dissentingpreiling v. Peugeot Motors of

Am., Inc, 539 F. Supp. 402, 403 (D. Colo. 1982) (“A constitutional guarantee so
fundamental as the right to jury trial cannot be waived unknowingly by mere
insertion of a waiver provision on the twentieth page of a twenbypage
standardized form contrat.

In short, considering all the relevant factors applied in caselaw, the
court concludes that Plaintiff did not knowingly and vaarity waive his Seventh
Amendment right to a jury trial. BOH’s Motion to Strike Jury Demand is
DENIED.

I
I
I
I
I
I
I
I

I
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V. CONCLUSION

For the foregoing reasons, BOH’s Motion for Summary Judgment is
GRANTED in part and DENIED in part. Judgment is GRANTED in favor of
BOH on allcountsbased on overdraft fees charged before September®, [A@1
summary judgment is DENIED as to eluntsbased on overdraft fees charged on
or after that date.

BOH'’s Motion to Strike Demand for Jury Trial is DENIED.

IT IS SO ORDERED.

DATED: Honolulu, HawaiiApril 5, 2018.

JES DIST,
3% BX = Ry (o3

(&0

/s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge

Smith v. Bank of HawCiv. No. 16-00513 JIMRLP, AmendedOrder (1) Grantingn Partand
Denyingin Part Defendant Bank of Hawaii’'s Motion for Summary Judgment (ECF No. 71) and
(2) DenyingBank of Hawaii’'s Motion to Strike DemandrfJury Trial ECF No. 72)
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