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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OFHAWAII

BRENDA K. SHANABARGER
Plaintiff,
VS.

NANCY A. BERRYHILL, Acting
Commissioner of Social Securjty

Defendant.

Civ. No. 1600567IJMS-KIM

ORDERREMANDING THE CASE
FOR FURTHER PROCEEDINGS

ORDER REMANDING THE CASE FOR FURTHER PROCEEDINGS

. INTRODUCTION

This is an action brought under 42 U.S.@0%(g) to review a final

decision of the Acting Commissioner of Social Security, Nancy A. Berryhill

(“Commissionet or “Defendant”). Brenda K.Shanabargef‘Plaintiff’ ) appeals

Defendant’s adoption dhe Administrative Law Judge’s (“ALJ'July 9, 2015

decision finding Plaintiff not disabled under thectab Security Act, 42 U.S.C.

88401-34, 1381-83f (“July 9Decisbn”). Plaintiff argues that th&uly 9Decision

must be overturned because the ALJ erroneously idenfdietisubsequently

rejected)examiningphysicianopinions asnorrexaminingphysicianopiniors.

Based on the following, the coREMANDS the casdor further proceedings
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. BACKGROUND

A. Factual Background

On November 15, 2012, Plaintiff filed an application for disability
insurance benefits, alleging disability since December 6, 2007. ABN{MR”)
15359, ECF No. 13. Plaintiff later amended the alleged onset date of her
disability to November 24, 2011d. at20. Her claim was denied twice once on
July 19, 2013, and again upon reconsideration on May 1, 2014t 9598, 102
04. On May 23, 2014, Plaintiff filed a request for a hearidgat 105. ALJ
Nancy Lisewskconducted théearingon June 11, 2015, at which Plaintiff
testified. 1d. at 20.

In the July 9 Decisionhe ALJ found that Plaintiff had the following
severeinpairments: “degenerative disc disease with mild disc protrusionat L2
back pain, and radiculopathyld. at 22. But the ALJ ultimately found that
Plaintiff had “the residual functional capacity to perform light work” amds
capable of performing her past relevant work as a Housekeeper cleaner/Night
auditor.” Id. at 25, 27. Consequently, she determined that Plaintiff “was ‘not
disabled’ under sections 216(i) and 223(d) of the Social Security Act through

March 31, 2013, the last date insurett’ at 28.



Plaintiff does not dispute the severe impairméoisidin the July 9
Decision She only contesthe subsequent residual functional capacity (“RFC”)
finding that her limitations (resulting from those severe impairmeves not
extensiveenoughto qualify her for disability insurance benefits. Thus, the court
first focuses on the evidence relevant to the RFC finding, and then turns to the
RFC finding itself

1. The Evidence Before the ALJ

a. Examining Physicians Lee & Taylor

On October 20, 2012, Dr. Mark Lee (“Dr. Lee”) conducted a physical
examination of Plaintiffor the State of Hawaii Department of Human Services
(“Hawaii DHS"). Id. at 394. Under “ESTIMATED FUNCTIONAL
LIMITATIONS,” Dr. Lee checked boxes to indicate that Plain{iff) can
occasionally lift/carry less than ten pounds;d@nnot lift/carry frequently; (3an
stand/walk for less than two hours with an assistive device; amdridit
continuously with breaks every two hours for less than six hadrat 397. Asa
result, Dr. Lee concluded that Plaintiff “is unable to participate in any activities,
except treatment or rehabilitationld.

On February 6, 2013, Dr. Christopher Taylor (“Dr. Taylor”)

conducted aotherphysical examinatin of Plaintiff for Hawaii DF6. Id. at 388.
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Dr. Taylor’s findings were identical to Dr. Lee’s, with one exception: Dr. Taylor
found that Plaintiff could occasionally lift/carexactlyten pounds, whereas Dr.
Lee found that Plaintiff could occasionally lift/catgss tharten pounds.
Compare idat 397with id. at391.

b.  Other Medical Evidence

On October 31, 201Baintiff visited the KaliniPalama Health
Center for a mammogram folleup. Id. at440-43. As part of the visit's physical
examination, Malia A. Ribeiro APRN observed, “Gait and Station: walking w/
cane foot drop on right.1d. at 442.

On December 25, 2012, Plaintiff was admitted to Queen’s Medical
Center for “weakne$gesulting from someone falling on her the previous week,
which caused her to fall and land her hands and kneelsl. at 34748. Dr. Erica
M. Garcia (“Dr. Garcia”) was her attending providéd. at 347. Dr. Garcia’s
notesstate: “Coordination and gait normal.. Patient is able to stand on-tipes
and heels, but complains of left leg pain, that is chronic, while doing this. Perineal
sensation intact. No apparent facial droop, moving ext symmetricédlydt 350.
She was discharged that same dhd;.at 347.

On March 21, @13, Plaintiff visited with Dr.James W. Pearce (“Dr.

Pearce”) for “followup of lumbar radiculopathiyld. at 33L. Under “Progress
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Notes,” Dr. Pearce wrote: “There is no motor asymmetry and no pronator drift.
Ankle jerk appears to be absent on the right but present on the left as was present
elsewhere one to 2+[.]1d. at 332. Because “her imaging show[ed] apparently
nothing that wuld lend itself to surgical repair,” Dr. Pearce “refer[red] her to
physiatry for assistance in controlling her back and leg pac.”

C. Non-Examining Physicians Fujikami & Shibuya

On July 18, 2013, Dr. N. Shibuya (“Dr. Shibuyadnducted an RFC
asessment by reviewing Plaintiff's medical records, primarily relying on the
evidence discussed aboue. at 7679. Dr. Shibuya concluded that Plaintiff had a
“light” RFC, specifically finding that Plaintiff could: (I9ccasionally lift/cary 20
poundsj(2) frequently lift/carry 10 pounds; (3) stand/walk for 6 hours in dno&r
workday; and (4¥it for 6 hours in an-Bour workday.Id. at 76-77. On April 29,
2014, Dr. R. Fujikami (“Dr. Fujikami”) conducted @iherRFC assessment
reviewingthe sameeards,and came to the same conclusion as Dr. Shibld/a
at88-92.

2. The ALJ's RFC Finding

In the July 9 Decision, the ALJ weighed the medical evidence and

made the following findings:

State of Hawai'i Department of Human Services reviewing
physicians (including but not limited to Mark Lee, M.D., Bryan
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Id. a 26-27.

Yamashiro, M.D., and Christopher Taylor, M.D.) stated in 2013
that the claimant should be limited to ldkansedentary work
(e.g, shecannot lift and/or carry frequently, she cannot stand
and/or walk more than 2 hours in am@ur workday, and she
needs a cane) and would be disabled (Exhibit B3F). | give little
weight to these medical source statements, however, because
they were prepad for State of Hawai'i general assistance
purposes and not Social Security Administration disability, and
they are not consistent with the medical evidence prior to the
March 3L, 2013 date last insured.

Progress notes indicated that, prior to the Maf;2813 date

last insured, the claimant walked with a cane and had foot drop
on the right, and her gait was sloaud, Exhibits B4F/4;

B6F/28, 131). Physical examinations showed normal gait and
coordination, however, she was able to stand on tiptoes and
heels, perinealensation was intact, there was no pronator drift,
and her extremities moved symmetricaltyq, Exhibits B2A;

B4A; B1F; B2F). There is little medical evidence from the
November 24, 2011 amended alleged onset date of disability
through the date last insured.

State Agency medical consultants R. Fujikami, M.D. and N.
Shibuya, M.D., concluded that the claimant could perform light
work with occasional postural limitations (Exhibits B2A; B4A),
as adopted above. | include a limitatigasnst exposure to
vibration to reduce the claimant’s pain (as also adopted in the
prior final and binding September 2011 unfavorable decision),
but other than that, | give great weight to the medical source
statements of Dr. Fujikami and Dr. Shibuya, heseathey are

not contradicted by the aforementioned medical evidence prior
to the date last insured of March 31, 2013.

In sum, | find the objective medical evidence and the subjective
evidence support the residual functional capacity adopted
above.



B. Procedural Background

On July 9, 2015, the ALJ issued her decision finding Plaintiff not
disabled.Id. at 2028. The Appeals Council subsequently rejected Plaintiff's
request to review the July 9 Decision, and the July 9 Decision becaifireathe
decision of the Commissioner on September 1, 20d.Gat 1-3.

On October 19, 2016, Plaintiff filed her Complaint seeking judicial
review of the July 9 Decision. Compl., ECF No. 1. Amil 17, 2017, Plaintiff
filed her Opening Brief, and on June 6, 2017, Defendant filed its Answering Brief.
Pl.’s Opening Br., ECF No. 15; Def.’s Answering Br., ECF No. 16. Plaintiff filed
her Reply Brief on June 20, 2017. Pl.’s Reply Br., ECF No. 17.

A hearing was held on August 14, 2017

1. STANDARD OF REVIEW

Congress has provided a limited scope of judicial review of the
Commissioner’s decision to deny benefits under the Social Securitys&el2
U.S.C. 8405(g). In reviewing findings of fact with respect to sdekerminations,
the court must uphold the Commissioner’s decision, made through an ALJ, “unless
it is based on legal error or is not supported by substantial evideRgari v.
Comm’r of Soc. Sec528 F.3d 1194, 1198 (9th Cir. 2008). “Substantial eviden

IS more than a mere scintilla but less than a preponderalitédquotingBayliss v.
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Barnhart 427 F.3d 1211, 1214 n.1 (9th Cir. 2005)). Stated differently,
“[s]ubstantial evidence means such relevant evidence as a reasonable mind might
accept as adgiate to support a conclusionBurch v. Barnhart400 F.3d 676, 679

(9th Cir. 20®) (citing Magallanes v. Bowe81 F.2d 747, 750 (9th Cir. 1989)
(quotation marks omitted)With that said, however, “a reviewing court must
consider the entire record asvhole and may not affirm simply by isolating a
‘specific qguantum of supporting evidenceRyan 528 F.3d at 1198 (quoting

Robbins v. Soc. Sec. Admi66 F.3d 880, 882 (9th Cir. 2006)).

V. DISCUSSION

Disability insurance benefits are available under Title Il of the Social
Security Act when an eligible claimant is unable “to engage in any substantial
gainful activity by reason of any medically determinablgsotal or mental
impairment ... whichhas lasted or can be expectedast for a continuous period
of not less than 12 months.” 42 U.S.C1&3(d)(1)(A). An individual is disabled
only if herimpairments are of such severity tishé is unable to dberprevious
work, and cannot, consideritgrage, education, and work experience, engage in
any other substantial gainful activity existing in the national econddy.

§ 423(d)(2)(A).



The Social Security Administration has established adtep
sequential analysis to assess disability claims, which asks:
(1) Is the claimant presently working in a substantially gainful activity? If
yes, the claimant is “not disabled.”
(2) Is the claimant’s impairment severe? If no, the claimant is “not
disabled.”
(3) Does the impairment “meet oqeal” one of a bt of specific
impairments described in the regulations? If yes, the claimant is
“disabled.”
(4) Is the claimant able to do any work that he or she has done in the past?
If yes, the claimant is “not disabled.”
(5) Is the claimant able to do any other wark yes, the claimant is “not
disabled.”
See Tackett v. Apfel80 F.3d 1094, 10989 (9th Cir. 1999). For steps one
through four, the burden of proof is on the claimant, and if “a claimant is found to
be ‘disabled’ or ‘not disabled’ at any step in the seqagethere is no need to
consider subsequent stepsd’ at 1098. If the claimant reaches step five, the
burden shifts to the Commissiondd.
The ALJ’s July 9 Decisiofound that Plaintiff: (1wasnot engaged in
a substantial gainful activity; (2) had three severe impairmdatgenerative disc
disease with mild disc protrusion at-B2back pain, and radiculopath) did not

have an impairment meetimge of the list of specific impairments described in the

regulationsput (4) had the RFC to perform light work and thuasableto



perform past relevant works a “Housekeeper cleaner/Night auditoAR at 22
27. Thus, Plaintiff survived steps one throufree but failed at step four

Plaintiff now argues that the ALJ erroneously identifjaadd
subsequently rejectedxaminingohysician opinions ason-examining(also
known ageviewing physician opinions. Pl.’s Opening Br. ail3. The court
agrees.
A. Legal Standard

1. Weighing Types of Medical Opinions

Generally, “[tlhere are three types of medical opinions in social
security cases: those from treating physicians, examining physicians, and non
examining physicians.Valentinev. Comm’r of Soc. Sec. Admi674 F.3d85,
692 (9th Cir. 2009) When assessy medical opinions, “the opinion of a treating
physician must be given more weight than the opinion of an examining physician,
and the opinion of an examining physician must be afforded more weight than the
opinion of a reviewing physician.Ghanim v. ®@lvin, 763 F.3d 1154, 1160 (9th
Cir. 2014).

In cases “[w]here a treating or examining physician’s opinion is
contradicted by another doctor, the ‘Commissioner must determine credibility and

resolve the conflict.”Valenting 574 F.3d at 69gguotingThomas v. Barnhayt

10



278 F.3d 947, 9567 (9th Cir. 2002)). When rejecting “a treating or examining
doctor’s opinion [that] is contradicted by another doctor’s opinion,” an ALJ must
provide “specific and legitimate reasons that are supported by substantial
evidence.”Bayliss 427 F.3d at 1216&ee also Burrelv. Colvin 775 F.3dL133,
1137(9th Cir. 2014)

When resolving this conflict, “the contrary opinion of a non
examining medical expert does not alone constitute a specific, legitimate reason for
rglecting a treating or examining physiciaropinion” Tonapetyan v. Halte242
F.3d 1144, 1149 (9th Cir. 20Q1A contrary opinion can, howevegdnstitute
substantial evidence when it is consistent with other independent evidence in the
record” Id.; see alsdfhomas278 F.3cat 957 ("The opinions of noitreating or
nortexamining physicians may also serve as substantial evidence when the
opinions are consistent with independent clinical findings or other evidence in the
record?).

2. Harmless Error

“Although we have expressed different formulations of the harmless
error rule depending on the facts of the case and the error at issue, we have adhered
to the general principle that an ALJ’s error is harmless where it is ‘inconsequential

to the ultimatenondisability determination.”Molina v. Astrue674 F.3d 1104,
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1115 (9th Cir. 2012)jquotingCarmicklev. Comm’r, Soc. Sec. Admib33 F.3d
1155,1162(9th Cir. 2008). In making this assessment, the court “lookiithe
record as a whole to determiwether the error alters the outcome of the case.”
Id. And “the more serious the ALJ’s error, the more difficult it should be to show
the error was harmlessMarsh v. Colvin 792 F.3d 1170, 1173 (9th Cir. 2015).
This rulereflectshow “[the Ninth Circuit’'s] precedents have been cautious about
when harmless error should be foundt'
B. Application

The ALJ misidentified Dr. Lee and Dr. Taylor as “reviewing
physicians,” AR 26, rather than examining physiciaigis constitutes error, and
the courtcannotconfidentlyconclude that it was “inconsequential to the ultina
nondisability determinatiofCarmickle 533 F.3d at 1162

The Ninth Circuit has created a hierarébyweighing medical
opinions, where “the opinion of axaminingphysician must be afforded more
weight than the opinion of @viewingphysician.” Ghanim 763 F.3d at 1160
Because of this, ALJs must give more deference to an examining physician’s

opinion than a reviewing physician’s opinioBeeTonapetyan242 F3dat 1149

! Defendant admits that Dr. Lee and Dr. Taylor were examining physicihsr than
reviewing physicians. Def.’s Answering Br. at 7. In any event, the reteady shows that Dr.
Lee and Dr. Taylor physically examined Plaintiff. AR 388-99.
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(“[T]he contrary opinion of a neaxamining medical expert does not alone
constitute a specific, legitimate reason for rejecting a treating or examining
physicians opinion”).

By misidentifying Dr. Lee and Dr. Taylor as reviewing physicians, the
ALJ did notafford their opinions sufficient weighelative to the opinions of Dr.
Fujikami and Dr. Shibuya. And in failing to recognize that Dr. Lee and Dr. Taylor
physically examine®laintiff, the ALJignoredmedical evidencea mistake that
furthercompromised the ALJ’s subsequent findings.

First, the ALJ found that the opinions of Dr. Lee and Dr. Taylor were
“not consistent with the medical evidence prior to the March 3113 @ate last
insured.” AR 26. 8cond, the AL&tatedthat “[t]here is little medical evidence
from the November 24, 2011 amended alleged onset date of disability through the
date last insured.” AR 26. And third, the ALJ gave “great weight to the medical
source statements of Dr. Fujikami and Dr. Shibuya, because they are not
contradicted by the aforementioned medical evidence prior to the date last insured
of March 31, 2013.” AR 27.

All three of these findingwereonly possible because the ALJ failed
to recognize that Dr. Lee and Drayllor were examining physicians.e@ause Dr.

Lee and Dr. Taylor physically examined Plaintfffather than just reviewed her
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medical records- their examinationare medical evidenceAnd they also fall
within therelevanttime period, as they physically examined Plaintiff on October
20, 2012, and February 8, 2013, respectively. AR 388, BBds, the medical
source statements of Dr. Fujikami and Dr. Shiburgaecontradicted by at least
somemedical evidence prior to the date last insured of March 31, 2013.

To affirm, the court must be ablefind that the ALJ’s error is
harmless, ofinconsequential to the ultimate disability determinatio@&rmickle
533 F.3d at 1162. And whereas here- “the magnitude of an ALJ error is more
significant, then the degree of certainty of harmlessness must also be heightened
before an error can be determined to be harmlédsrsh 792 F.3d at 1173.

Because this error is so fundamental, and because it compromises so
much of the ALJ’s July 9 Decision, the court cannot confidently conclude that the
ALJ’s error is harmles$.Remand is therefore appropriate to allow the ALJ to

appropriately weigh the relative evidence in the first instahce.

%2 The Tenth Circuit encountered a similar error, where the ALJ mistakenlyfiegm
treating physician as an examining physici&vinick v. Colvin 674 F. App’x 816, 820 (10th
Cir. 2017). The court found that such an error could not be harmles

The Commissioner argues that the ALJ’s error was harmless because the

ALJ provided reasons for discounting Dr. Ganzell’'s opinion that would

have applied even if he had analyzed the opinion as a treating source

opinion. But we cannot treat this error as harmless. To do so would

ignore the ALJ’s duties not only to determine whether to assign a treating

physician’s opinion controlling weight, but to give deference to a treating
(continued . . .)
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V. CONCLUSION

For the reasons set forth abothee court REMANDS the case for
further proceedingsn an open recordThe Clerk of Court shall close the case file.
IT IS SO ORDERED.

DATED: Honolulu, Hawalij August 3, 2017.

/s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge

Shanabarger v. BerryhijllCiv. No. 16-0056 IMS-KJM, OrderRemanding the Case for Further
Proceedings

(... continued.)
physician’s opinion even if he does not assign it controlling weight. The
exercise of such deference might have changed the relative weight
assigned to all the medical opinions, including the exsmining
consultants to whose opinions the ALJ assigned great weight.

Id. (internal citations omittedsee also Johnson v. Coly2016 WL 3922025, at *4 (W.D.N.Y.

July 21, 2016) (“I disagree with the government’s assertion that the record insthigeranits

the Court to divine how the ALJ would have weighed [the doctor]'s opinion had he appreciated
[the doctor]'s established relationship with [the plaintiff].”).

3 Plaintiff also argusthat the ALJ erroneously rejected Plaintiff's testimony as not
credible. Pl.’s Opening Br. at 15-21. Because the court finds that the ALJ erred ifyirtgent
Dr. Lee and Dr. Taylor as non-examining physicians, rather than examinirigighgsthe cour
does not reach this argument. Because the remand is an open remand, however, thedALJ shoul
reconsider or reweigh evidence as appropriate, including evidence as tdfBlanetlibility.
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