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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWALI‘I

JONATHAN KIMO SANTIAGO, CIVIL NO. 16-00583DKW-KSC
Plaintiff, ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’
VS. MOTION FOR SUMMARY

JUDGMENT ON ALL CLAI MS
STATE OF HAWAI‘l, COUNTY OF
HAWAI‘l —HAWAI‘l POLICE
DEPARTMENT, BRYSON MYOSE,
andKIMO VEINCENT, in their official
and individualcapacitis,

Defendand.

INTRODUCTION

Shortly after 4:00 a.m.roNovember 1, 2014our Hawaii County Police
DepartmenOfficersresponded ta 911 call fronlinda Leongwho reported that
her exboyfriend, Jonathan Kimo Santiago, was banging on the walls of her home
and yellingat herto “open up.” Leong called 911 because ‘stwuld tell that
Santiago was drurikandhadcrasted his truck into the rock wafrontingher home
Officers WyattKaili-Leong Kimo Veincent, Cala Arnold, and Bryson Miyose
arrived onscene where thessthancooperativeésantiago was eventually

arrested-but not beforesustaining injuries, including br@son his armsandthe
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loss of his two front teetpon impact witlthe ground Santiago, proceeding pro
se,assertghatthe manner of hiarrestand police departmeptacticeswere
unlawful. He brings claims againstwo of theregpondingOfficers—Veincentand
Miyose—and the County of Hawaltolice Departmer{the“County’) for violations
of federaland statéaw. Defendants move for summary judgment on all claims.
BecauséOfficer Miyose isentitled to qualified immunityand because there
are no genuine issues of material fact with resioesmty theory ofmunicipal
liability against the CountyheseDefendants are entitled to summary judgment on
Santiago’s#A2 U.S.C. 81983cause of action All Defendants also mettterr
summary judgmertturdenwith respect to Santiagoielated state lawlaims.
Construing the facts in the light most favorable to Santiagaever, Officer
Veincenthas not demonstrated that his conduct was objectigaonald under the
circumstancesr that hadid notviolate Santiago’'sclearly established Fourth
Amendment rights, and accordingly, he is not entitled to qualified immunity on
Santiago’s Section 1983 claim. The Court therefore gmamart and denies in
partDefendants’ Motion for Sumary Judgment, as detailed below

BACKGROUND

l. Factual Background

Santiago alleges that Veincent is responsible for knocking out his front teeth

after twice pinning him on the grouaad “inflicting other bodily and psychological



injuries” during the course of arresting Santiago on November 1, 26&4Am.

Mem. in Opp’n at 2, Dkt. No. 102. He also claims that Officers Miyose,
Kaili-Leong, andArnold failed to protect him from Veincent’s attack and “failed to
render adequate medi assistance to plaintiff after the assaultd.* Although

the parties recite simildimelinesconcerninghe primary incidents, thegpecific
versionsof eventgdiverge with respect to keyccurrencesand they dispute the
conduct by Santiago anlde arresting Officerduring thecourse of his arrest
Because rany of the salient details 8antiago’sarrest are disputetheCourt sets
forth the following chronology, noting the discrepancies in the parties’ respective
recounting of events

A. Santiago’sNovember1, 2014 Arrest

On October 31, 2014, Santiagtiended a conceat Coqui’'s Bar and Grill
that hisemployer All Service Hawait, paid to sponsor Pl.’s Ex. 2 atl1-13
(6/20/17 Santiago Dep. Tr.), Dkt. No. 183 According to Santiagte ate before
arriving at 7:30 p.m.and consumed approximately five Heineken beees the
course of the evenirgg Coqui’s before leaving at:45 a.m. 6/20/17 Santiago Dep.
Tr. at 12-13. At that point, hesat in his truck“playingon[his] cell phone, texting

people” when he fell asleep.6/20/17 Santiago Dep. Tr. at 14According to

Santiago failed to name Officers Kalleong and Arnold as defendants, and, on November 21,
2017, the magistrate judge denied Santiago’s Motion to extend deadlines to join additiesl pa
and amend his pleadingsSeeDkt. No. 14.



Santiago, he woke up approximately an hour later and decided to visit his former
girlfriend, Linda Leong, before driving to his home in Keadd. at 14. Per
Santago, while turning onto Leong’s strebe “‘pressed his brake causing his truck
tires to &id on the grass, hitting Leong’s newspaper box, a small pine tree and a
portion of her stonewal-all located where the truck skid to, incurring a minimal
amount of @mag€e. Am. Mem. in Opp’n ab (citing 6/20/17 Santiago Dep. Tr. at
15-17).

Leong’s home is surrounded hyock wall topped with a fence along with a
locking gate and posted “No Trespassing” sigi3ecl. of Linda Leong § 3, DKkt.
No. 854. Because the gate was lockledt night Santiago climbed over the fence
onto Leong’s property, as he had done in the past,caltet] out to Leongag/ing he
was sorry that he didntall her in a while and that he wanted to talk to”hefAm.
Mem. in Opp’n ab (citing 6/20/17 Santiago Dep. Tr. at 15, 98). Leong was asleep
inside the home, along with her fiyearold daughterbutwasawakened around
4:00 a.m. byGantiago’s arrival that was signaledtiso “loud banging noises” that
“sounded like a traffic accident or a car hitting something.” Leong Ded. 44
Leong looked outside and, upon seeing Santiago’s truck in her driveway, closed all
the windows and called 911 because she did not wen at her hme. Leong
Decl. 115, 7. Although they had been in an-again, offagain relationship for two

years, Leong states that she and Santiagd&anbroken up for nearly a year with



no contact before he arrived at her house at 4:00 a.m. on November 1, 2014.
Leong Decl. .

Leongobservedsantiago rterthe enclosed fenced area of her hoamsl
heard him yelling and crying, while asking her to “open up” and banging on the
outside walls of the house. Leong Dedb.  According to Leong, she “could tell
that Mr. Santiago was drunk by the way he was talking and yelling and because he
was having problems walking[She] s& him stumbling and fall down more than
once[.]” Leong Decl. 1%, 9.

Hawai‘i Police Departmerdispatcher Jason O’Brigeceived Leng's 911
call at 4:14 a.m. on November 1, 20tissified it asn “Active-Domestic,” and
contemporaneously loggélde informationtaken orthecall ina Police Department
Event Chronology. SeeDecl. of Jason O’'Briefif 4-511, Dkt. No. 8511; Defs.’
Ex. K at 1 (Calls for Service Sheetent No. P2014200502Dkt. No. 8512; Defs.’
Ex. L at 1(Event Chronology for Event No. P2014200502), Dkt. Ne185
O’Brien’s chronologyidentifieswhich police officersvere dispatched and their
time of arrival at Leong’s home. O’Brien Decl. &9, Exs. Kand L. O’Brien

first dispatched Officer Arnold at 4:15 a.m., then Officer Kedbng immediately

Santiago istead believes that Leong had ended their relationship about two months prior to the
November 1, 2014 incidentSee6/20/17 Santiago Dep. Tr. at 128, Dkt. No.B85-He

acknowledges that following the breakup, Leong made it clear that she did not seatio.

Id. at 130.



thereafter. O’Brien Decf] 12; Exs. Kat +2 and L at 1. Officer Veincent was
dispatched to Leongi®sidenceat 4:19 a.m.followed by OfficerMiyoseat 4:21
a.m. O’Brien Decl. 13;Exs.K at 1-2 and L at 1.

There is no dispute that Officer Kalleong was the first officer to arrive at
the scené. According to Santiago, whefaili-Leong callecbut tohim from
outside the fenceear the roadway, Santiago “immediately came toward him and
climbed back over the fene.Am. Mem. in Opp’n ab. Kaili-Leong asked
Santiagd‘'what happened tihis] hand—why it was bandaged af8antiago]
proceeded to tell hithat[he] had stitches becauf&antiagojcut [him]self cooking
about a weekprior].” Am. Mem. in Opp’n at 5 (citing/20/17 Santiago Dep. Tr. at
26). Santiago posits that he waspéaking calmly with Officer KalLeond when
“Officer Veincent pulledup with his police vehicle, jumped out, grabbed me by the
wrist[,] whacked me on my arm and slammed me to the ground with such excessive
forcethat[his] two front teeth were knockealut from the roots. Am. Mem. in
Opp’n at6—7 (citing 6/20/17 Santiago Dep. Tr.26-27, 31-35).

As described by Santiago, while on the ground, he ‘tveasicuffed, [and
then]brought to his feet anjthe] began to yelat Officer Veincent in his face

because he wanted to know whg] was undearrestand why he was being

3santiago explains that he erroneously “believed Officer Kaiting was Officer Miyose and
stated such throughout his numerous complaints with the Police Commission[,]dDffice
Professional Standards[,] and his Complaint filed October 20, 2016.” Am. Mem. in Opp’n at 5.
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asaulted.” Am. Mem. in Opp’n a7. Santiago told Veincent that “he didn’t
deserve” to béaken down to the ground, and asked Veincent, “why you did that
for?” 6/20/17 Santiago Dep. Tr. at-86. According to Santiago, Veincent
responded, “I thought yowas going to head butt the other officer, okay.” 6/20/17
Santiago Dep. Tr. at 35. When Santiago got up, he “got into Veincent’s face,”
yelling at him from about one foot away, close enough that blood from Santiago’s
injuredmouth got onto Veincent's face. 6/20/17 Santiago Dep. Tr.-a®B9lt
was then thatVeincent grabbefSantiago’sjwrist and threw him to the ground
again, stepping on plaintiff back to make sure Begayed down-plaintiff went
unconscious and sustained injuries to his elbewist, knee and thigh. Am.
Mem. in Opp’n ab (citing 6/20/17 Santiago Dep. Tr. 3841, Exs. 3-5).

Defendants’ version of events includes significant details absent from
Santiago’s retellingsome ofwhich heneither denies nor contradictd/Vhen
Officer Kaili-Leongarrivedat Leong’s residence, he observed Santiago looking into
a window anctalled ovetthe fenceseveral times beforg@antiagdinally noticed
him. Decl. of WyattKaili-Leong [l 16-11, Dkt. No. 855. As Santiagavalked
from the houséowardthe locked gate on the drivewd$aili-Leong smellec
strong odor of alcohol and observed t8antiagovasunsteady on his feet, “acting
belligerently and constantly swearing Kaili-LeongDecl. §11-12. As

Kaili-Leongmadeinitial contact withSantiagowho was still inside the enclosed



fence Veincent arrived. Kaili-LeongDecl. § 14; Decl. of Kimo Veincent 8, Dkt.
No. 856. Veincent observe8antiagostumbling, yelling and cursing and believed
he was'heavily intoxicated. Veincent Decl{ 9. Leong, who was watching from
inside her home, saw Santiago unsuccessfully try to open and then try to climb over
thelocked gate twice, almost fallirtg the ground. Leong Decl. fL12. He then
walked over to the nearby rock wall, which was lower than the gate. Leong Decl.
1 13. Santiago, with some difficultglimbed back ovetherock wallandfence to
get outside Leong’s propertyLeong Decl. 1L.3; Kaili-LeongDecl. § 15; Veincent
Decl. 99-10. Officer Arnold, the third officeron the sceneraved as Santiago
was climbing over the fen@nd observe®fficersKaili-Leong and Veincent
assisting Santiago Decl. of Cala Arnold[{ 8—9 Dkt. No. 857.

When Santiago was back over the fenceyibked up a grapefrugized rock
with hisright handthat he had knocked loose from the wall with his truck upon
arrival. Kaili-LeongDecl. {15, Veincent Declf10. Kaili-Leong instructed
Santiagao put therockdown, and 8ntiagoresponded byelling, “Don’t fucking
tell me what to dd Kaili-LeongDecl.{15-17; Veincent Decl. 1.0.

According to the three Officers then pres&antiagacontinued to yelat
them and, unsteady on his fdest hisbalanceandstumbkdto the ground.
Kaili-LeongDecl.{17; Veincent Declf 11; Arnold Decl. LO. Veincent claims

that he helped Santiago back on his feet by lifting him under his rightrader his



shoulder area.Veincent Declf 11; see alsaili-LeongDecl.17; Arnold Decl.
11 After Santiago again toldaili-Leong “Fuck you, don'’t fucking tell me what
todo,” and aggressively stepped towahiis, Kaili-Leongorderad Santiagdo “step
back” in a loud, clear tone Kaili-LeongDecl. §118-19; Veincent Decl{ 12;

Arnold Decl. 11. When Santiago instead continued to lean forwardyipgshis
head and body intaili-Leongs face and body areKaili-Leong tried to maintain
anarmslength distance using his open left hantljle keeping his right side and
firearmaway from Santiago Kaili-LeongDecl. 118-19; Veincent Decl. 112

13. Santiago, howevedid not step baglut “postured up, visibly tensing his arms
and suddenly and unexpectedly lunged at [Kalong] with his head toward
[Kaili-Leongs] face” Kaili-LeongDecl.{20. In order to avoid Santiago’s
impact,Kaili-Leongstepped to his riglrdnd pushe&antiagaaway with his open
right hand placgon Santiago’s back, and Santiago fell to the grouKaili-Leong
Decl.921. Once Santiago was on the grousal)i-Leongsecured his right arm,
placed him in handcuffs and instructed him to stop resistidgili-LeongDecl.

122. Kaili-Leongsaw that Santiago had “fallen on his front side striking his chin
on the cinder and gravel covered ground],] [and] [w]hen [his] chithé@iground, he
knocked out his twdront teeth ... caused bleeding in his mouth Kaili-Leong

Decl. |722-23.



Veincent heardKaili-Leong instruct Santiago to “step back” and “stop
pushing up against niebeforeseeingSantiagqoull his body awayrear back, and
give the appearancedthewasgoing to assault KailiLeong. Veincent Decl.
1912-14. Arnold sawvirtually the same thing. She obsen&ahtiagdunge with
force toward KailiLeong to head butt himArnold Decl. 12. Veincent, standing
to the right of Santiago, attempted to hold Sagdiby his right arm, but could not
preventhis fall, after he lunged and lost his balanc€eincent Decl. 1 15-16.
Veincent then assisted Kalleongby gainingcontrol of Santiago’sight arm so
that Kaili-Leong could place handcuffs on him, and he Kaili-Leong pulled
Santiago to his feet and placed him in a marked police vehM&ncent Decl.
1917-18. There is no dispute that at no time did any Officer punch or kick
Santiago, nor was pepper spray, a baton, taser, blunt object, or firearm used to
subdue him. SeeAm. Mem. in Opp’n at 8Kaili-Leong Decl. 24; Veincent Decl.

1 109.

Officer Miyose was talastofficer to arrive when Santiagwas already on
the ground and handcuffedt approximately 4:35 a.mDecl. of Bryson Miyose
19 7-8, Dkt. No. 858. Miyose observed that Santiago was bleeding from his
mouth and that two of his teeth wanessing Miyose Decl. LO0. Miyose also
observed the damage to Leong’s rock \&aliinewspaper box, an uprooted tree, tire

marks in the grass, and the dents and scratches on Santiago’s truck. Miyose Decl.
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1912-14. When Miyose asked Santiago about the obseammage, Santiago told
him, “I didn’t hit anything, | drove into the driveway nicely.” Miyose Decl3]
Miyose declares that Santiago “appeared to be highly intoxicated with red, glassy
eyes and was unruly.” Miyose Decl1§.

Medics were requested adspatchedt4:57 a.mto meetSantiagaat the
police station. O’Brien Decl. 15; Defs.” Ex. L at3 (Event Chronology for Event
No. P20142005p)." Santiagaarrived at theéPdhoa Police Station at 5:04 a.m. and
did not receive any medical treatmen®@’Brien Decl. Y16; Ex. Lat 3 see alsd”l.’s
Ex. 18 (11/1/14 County Fire Dep’t Incident Report), Dkt. No.-183noting “No
mutual/automatic aid was given or received” and “UPON ARRIVAL, NO EMS
NEEDED OR WANTED”) Officer Arnold, who was present duriigantiago’s
processing at the police station, observed that he fell asleep on several occasions an
that after he had slept for a period of time, “he became calm and cooperative.”
Arnold Decl. 117.

Santiagowas chargeavith Operating a Vehicle Under thefluence of an
Intoxicant Refusal to Submito a Breath, Blood or Urin€est No No-Fault

InsuranceAttempted Assault in th&hird Degree against Officer Wyatt

“Santiago notea discrepancin that Kaili-Leong's police report asserts that medics were called to
the scene, rather than to the police stati@eeAm. Mem. in Opp’n at 8 (“Medicw/ere not called

to the scenas statedin] Officer Kaili-Leond’s] report dated November 7, 2074citing Pl.’s
Ex.17 at 3.
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Kaili-Leong and Criminal Trespass in tis=cond Degree.Defs.’ Ex. M (12/5/14
Crim. Compl.in 3DCW-14-003356, Dkt. No. 8514. On August 13, 2015,
Santiaggled guilty to Criminal Trespaswassentenced tasuspendeterm of7
days injail, fined $20Q and orderedo stay away fronLeong Santiagas driver’s
license waslsorevokedfor one year. Defs.” N (8/13/15 Judgement in
3DCW-14-003356), Dkt. No. 885; Defs.” Ex. O(5/22/15 Decision in No.
14-05693) Dkt. No. 8516.

B. May 1, 2015Incident Involving Veincent

In addition to the November 1, 2014 incident, Santiago allegedditmoaal
run4in with Veincent, on May 1, 2015, in whiclofficer Veincent veerethrough
on-coming traffic towardSantiagojand his worker, causing them to run ti¢
highway! Am. Mem. in Opp’n at 9. According to Santiago, on that date, he was
on State Highway 11, also known as Volcano Road, in his company truck with
worker Bradéy Kanoa, where saw a red Dodge Charger with a blue light on top
swerving in their direction. Santiago filed a complaint against Veincent with the
County Police Commission following the incident. Pl.’s Ex(3/6/15 Police
Commission Compl.), Dkt. No. 1080.

The County and Veincent dispusantiago’s account. Santidagoo-worker,
Bradley Kanoa, confirms thae was drivingsantiagés company truck on May 1,

2015 recalls seeing a rgublice carand heard Santiago “grumbling about a police

12



officer.” Kanoa, havever,did not seanycar swerve at thewr drive them off the

road Decl. of Bradley Kano&94, 8-9, 10-16, Dkt. No. 8517. According to
Veincent, he was never on State Highway 11, Volcano Road, around 11:00 a.m. on
May 1, 2015. Veincent Decl.ZD. On Mayl, 2015, Veincent was assigned to

Beat 838 from 6:45 a.m. to 3:30 p.m. and reportederal incidents in Pahoa,

which the County describes as not near the area described by Sasti@guointy

Police Department Watch Sheat/liscellaneous Gener&eport anda

Miscellaneous Service Repaibcument tha¥eincent was not in the area described

by Santiago during his beat. Veincent Dg20-22;°> Defs.”’ Exs. Q R,andS

(5/1/15 County PolieDep’t Reports)

Santiago claims that the County’s rebuttal documentation does not
demonstrate that Veincent was not in the area around 11:00 a.m., when Santiago
claims the incident occurred. The County Police Department Watch Sheet and
Work Schedule places Officer Veincent on lunch from 10:00 a.m. to 10:45 a.m. and,
according to Santiago, “Veincent lives in the Ke&@lcano District, exactly where
plaintiff states the incident occurred.” Am. Mem. in Opp’n at 9. Moreover, under
Santiago’s theory, because the County’s Miscellaneous Service Report does not

place Veincent at the scene of an unrelated incident in Pahoa until 11:35 a.m.,

®According to Veincent, Beat 838 encompasses the Kalapana area, nearlyeatireftisouthfo
Kamaili Road in Puna, Hawai‘i. Veincent Decl2§].
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Santiago argues that Veincent had “ample time to drive to his dispatched location.”
Am. Mem. in Opp’n at 9.

Il. Procedural Background

Santiago filed complaints agairteeindividual Officers with the County
Police Commission and the Police Department’s Office of Professional Standards
(“OPS”) following his November 1, 2014 arresSeePl.’sEx. 11 (1/12/15 County
Police Commission Compl. against Veincent), Dkt. No.-103Ex. 7 (5/26/15
County Police Commission Compl. against Miyose), Dkt. No-7;,08x. 8
(12/12/16 County Police Dep’'t OPS Comagainst Miyose), Dkt. No. 168 In
October 2016, Santiagproceeding pro séled a civil action against Defendants in
the Circuit Court of the Third Circuit, State of Hawai'‘i, which Defendants removed
to this Court on October 28, 2016eeNotice of Removal, Dkt. No. 1; Compl.,
Dkt. No. 11.

A. Santiago’s Claims

Santiagalleges that the individual Officers used “extreme and excessive
force” when arresting him on November 1, 2014. Compl.{ Specifically, he
asserts that Veincent “informed [Santiago] he was under arrest after use of gxtreme
excess force and physical injury to [Santiago].” Comg@R Additionally,

“[w]hen [Santiago] proceeded to ask Officer Veincent why he was being arrested,

hisresponse was, . . though you. .. was going to headutt the other officer’ and
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proceeded to force Plaintiff back to the ground, cracking Plaintiff's jaw in the
process. Compl. 12. Miyose, he alleges, “witnessed the entire assault and
injury, but failed to protect Plaintiff against Officer Veincent’s actions and extreme,
excessive abuse that assisted in Plaintiff's extensive injuries.” Corpl.

Based upon bbatthe November 1, 2014 and May 1, 2015 incidents, Santiago
claims that “Veincent has continually harassed Plaintiff causing him extreme
emotional distress. Plaintiff is in fear for his life.” Compld] He alleges that
all Defendants “were negligent in [their] failure to provide for Plaitgtiffafety and
to protect Plaintiff from attack and injury,” and “were also negligent in failure to
attend or render aid to Plaintiff after he was injured.” Comp®.y Santiago seeks
compensatory and punitive damages for his injuries. Compil-§R.

B. Defendants’ Motion

Defendants move for summary judgment on all claini¥kt. No.84. The
individual Officers, Veincent and Miyose, seek a declaration of qualifietlinity
on Santiago’s claims that they violated his federal constitutional rights under 42
U.S.C.8§1983. The County seeks summary judgment on any theory of municipal
liability under Section 1983. On Santiago’s state law claims, Defendants assert the
state qualified or conditional prilege with respect to any tortious actions taken in

the performance of a government official’s public duty.
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In light of his pro se statusn September 25, 201fhe Court granted
Santiago leave to fileleAmendedviemorandm and aSeparate and Concise
Statement of Facta Oppositionto the Motion(“CSOF”). SeeDkt. No. 100.
Santiago filedhese documentsn October 3, 2017 (Dkt. No402and103), and
Defendantdiled their supplementakply on October 102017 (Dkt. No104).

STANDARD OF REVIEW

Pursuant to Federal Rule of Civil Procedtf€a), a party is entitled to
summary judgment “if the movant shows that there is no genuine dispute as to any
material fact and the movant is entitled to judgmera astter of law.” At
summary judgment, a court’s function is not to weigh the evidence and determine
the truth but to determine whether there is a genuine issue for 8&g. Anderson v.
Liberty Lobby, Ing 477 U.S. 242, 249 (1986)The Court must dra all reasonable
inferences in favor of the nonmoving party, and it may not make credibility
determinations or weigh the evidenc&ee idat 255 A fact is “material” if its
proof or disproof is essential to an element of a plaintiff's c&3elotex Cop. v.

Catrett 477 U.S. 317, 3223 (1986). A factual dispute is “genuine” “if the
evidence is such that a reasonable jury could return a verdict for the nonmoving
party.” 1d. at 248. “Where the record taken as a whole could not lead a rational

trier of fact to find for the nommoving party, there is no genuine issue for trial.”
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Matsushita Elec. Industrial Co., Ltd. v. Zenith Radio Co#g5 U.S. 574, 587
(1986) (internal citation omitted).

Becausesantiagads proceeding pro séhe Court liberallyconstrues ts
filings. See Erickson v. ParduS51 U.S. 89, 94 (2007Eldridge v. Block832
F.2d 1132, 1137 (9th Cir. 1987) (“The Supreme Couritgtsucted the federal
courts to liberally construe the ‘inartful pleading’ of prdiggants.”) (citing Boag
v. MacDougall 454 U.S. 364, 365 (1982) (per curiam)).

DISCUSSION

The Court acknowledges that the events of November 1, 20dateeially
in disputewith respect to certain key factsHowevergven adopting the version of
the facts advanced by Santiago, the Officeemnduct was reasonable under the
totality of the circumstances and they are entitled to qualified immanityis
Section 1983 claiswith one exception-the Court denies Officer Veincent
gualified immunity on 8ntiago’s excessive force clainSantiago fails to raise any
genuine issue of material fact with respect to any theory of municipal liability,
entitlingthe County to summary judgmentrinally,as toanystate law
claims—whether sounding in negligenceathemwise—Santiago fails to raise a
genuine issue of material fact with respect to Defendants’ entitlement to a qualified

privilege under state law The Motion is therefore denied as to Officer Veincent'’s
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gualified immunity requesind granteas to all other claims and parties further
explained below

l. The Motion Is Granted In Part And Denied In Part As ToSantiago’s
Section 1983 ClaimAgainst The Individual Officers

Santiago contends that the arresting officers egsgeéme and excessive force
to affect his arrest on November 1, 2014, causing him physicgsyatiological
injuries. To successfully assertSection 1983 claima plaintiff must demonstrate
that the action (19pccurred “under color of state law,” a(®) resulted in the
deprivation of a constitutional or federal statutory righThe parties do not dispute
that theOfficersacted under color of state law, but disagree as to whether any
Officer used excessive force or is otherwasgitled to qualifiedmmunity on

Santiago’'sFourthAmendmentlaim.” As explained below, the Court grants the

®Under 42 U.S.C. § 1983,

Every person who, under color of any statute, ordinance, regulation, custom, or
usage . . . subjects, or causes to be subjected, any citizen of the United States ... to
the derivation of any rights, privileges, or immunities secured by the Constitution
and laws, shall be liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress. . . .

'Santiago alsattemptso allege excessive force claims under the Fourteenth Amendment’s
substantive due process and/or equal protection proBggAm. Mem. in Opp’n at 10-11, 13—
14. “In addressing an excessive force claim brought under § 1983, the analysis lyegins b
identifying the specific constitutional right allegedly infringed [upon] bydha&llenged

application of force.” Graham v. Connqr490 U.S. 386, 394 (1989) (citirgdpker v. McCollan

443 U.S. 137, 144 n.3 (1979)). The vdldf the claim must then be determined by reference to
the constitutional standard which governs the right, rather than to a more igedezatessive
force standard.ld.; compare Tennessee v. Garnérl U.S. 1 (1985) (applying the Fourth
Amendment stadard to a claim of excessive force to effect an arnegt), Whitley v. Albers475
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Motion as to all Section 1983 claimsith the exception ofantiago’s excessive
force claim against Officer Veincent.

A. Fourth Amendment Excessive Forcdrinciples

The Fourth Amendment requires law enforcement officers making an arrest to
use only an amount of force that is objectively reasonable in light of the
circumstances facing themTennessee v. Garnet71 U.S. 1, 78 (1985). To
determine the objective reasonableness of a particular use gfdourts engage in
athreestep inquiry. Glenn v. Washington Cty673 F.3d 864, 871 (9th CR011);
see Graham v. Conno490 U.S. 386, 396 (1989)First, the murt“must assess the
severity of the intrusion on the individual’s Fourth Amendment rights by evaluating
‘the type and amount of force inflicted."Espinosa v. City & Cty. of San Francisco
598 F.3d 528, 537 (9th Ci2010) (quotingMiller v. Clark Cty, 340 F.3d 959, 964
(9th Cir.2003)). “[E] ven where some force is justified, the amount actually used

may be excessive."Santos v. Gate287 F.3d 846, 85(9th Cir.2002) Second,

U.S. 312 (1986) (applying the Eighth Amendment standard to a claim of excessive force to subdue
a convicted prisoneryyith White v. Rope901 F.2d 1501, 1507 (9th Cir. 1990) (apptythe
Fourteenth Amendmerst'Substantive Due Process standard to a claim of excessive force against a
pretrial detainee). The custodial status of the victim determines the applicasigutional
amendment for excessive force claimSeeGraham 490 U.S. at 3934. In light of Santiago’s

claim that Veincent used excessive force during the course of his arrest aauk tbefacts

supporting an independeRrburteenth Amendment violation, the Court proceeds under the Fourth
Amendment only. SeeGraham 490 U.S. at 395 (holding thaalf claims that law enforcement
officers have used excessive foredeadly or not—in the course of an arrest, investigatory stop,

or other ‘seizure’ of a free citizen should be analyzed under the Fourth Amendmest and it
‘reasonablenesstandard, rather than under a ‘substantive due process’ approach”).
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the ourt must evaluate the government’s interest in the use of foBlenn 673
F.3d at 871 (citingsraham 490 U.S. at 396).Finally, a court must “balance the
gravity of the intrusion on the individual against the government’s need for that
intrusion.” Miller, 340 F.3d at 964.

Fourth Amendment excessive force claims are evaluatger an
“reasonablenesstandardn which“officers may only use such force as is
‘objectively reasonable’ under the circumstanceS&ée Jackson v. City of
Bremerton 268 F.3d 646, 651 (9th CR001) (quotingsraham v. Connqr490 U.S.
386, 397 (989));see alsdrosseau v. Hagen 543 U.S. 194, 197 (2004)The
authority to arrest “necessarily carries with it the right to use some degree of
physical coercion or threat thereof to effect itGraham 490 U.Sat396. Police
officers “are not required to use the least intrusive degree of force possible,” but
must act within a reasonable range of condudiarquez v. City of Phoeni®93
F.3d 1167, 1174 (9th Cir. 2012) (quotation marks omittetihe existence of an
injury does not necessarily mean that a plaistifonstitutional rights have been
violated or that police officers used excessive force in arresting the plaintiff.
Instead, for Fourth Amendment purposgghe question is whether the officers’
actions are ‘objectively reasonable’ in light of the faatd circumstances

confronting theni Graham 490 U.S. at 39femphasis added)
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Determinng whether a police officer’s use of force was reasonable or
excessive “requires careful attention to the facts and circumstaneasho
particular case” and acardul’ balancing of an individual’s liberty with the
governmens interest in the application of force.Santos287 F.3dat 854(quoting
Graham 490 U.S. at 396).When evaluating the governmental interest in the use of
forceat the second stepourts examine three main factors: tfilg severity of the
crime at issue; (Avhether the suspect poses an immediate threat to the safety of the
officers or others; and (3yhether he is actively resisting arrest or attempting to
evade arrest by flight.Bryan v MacPherson630 F.3d 805, 825 (9th CR010)®
The “most important” of these factors is whether the suspect posed an “immediate
threat to the safety of the officers or othersSmith v. City of Hemg894 F.3d 689,
702 (9th Cir.2005).

B. Qualified Immunity Framework

Qualified immunity is an affirmative defense that “shield[s] an officer from
personal liability when an officer reasonably believes that his or her conduct
complies with the law.” Pearson v. Callaharb55 U.S. 223, 244 (2009)The

dodrine “protects government officials ‘from liability for civil damages insofar as

®These three factors are not exclusiv@ourts may also examine the “totality of the
circumstances” and “whatever specific factors may be appropriate in a jgart@se.” Bryan v.
MacPherson630 F.3d 805, 825 (9th Cir. 2010) (quotk@nklin v. Foxworth 31 F.3d 873, 876
(9th Cir.1994)).
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their conduct does not violate clearly established statutory or constitutional rights of
which a reasonable person would have knownd: at 231 (quotingdarlow v.
Fitzgerdd, 457 U.S. 800, 818.982)). The doctrinébalances two important
interests—the need to hold public officials accountable when they exercise power
irresponsibly and the need to shield officials from harassment, distraction, and
liability when they perform their duties reasonablyid.

To determine whether officers are entitled to qualified immunity, courts
employ awo-step analysis “The threshold inquiry in a qualified immunity
analysis is whether the plainti’allegations, if true, establish anstitutional
violation.” Wilkins v. City of Oakland350 F.3d 949, 954 (9th CR003) (citing
Saucier v. Katz533 U.S. 194, 20@2001)). If the alleged conduct would not be
considered violative, the inquirg at an en@nd the defense of qualified munity
applies. See i

“Second, if the plaintiff has satisfied this first step, the court must decide
whether the right at issue was ‘clearly established’ at the time of defendant’'slallege

misconduct.” Pearson 555 U.S. at 231.To be a clearly estéibhed constitutional

Under ths first step, the Court does not resolve factual disputes in the re¢brdact, the
Supreme Court has clédd that the first step of t&aucierinquiry in no way requires courts to
assume a fadinding capacity; rather, a court generally just adopts the version adtsesket forth
by the party challenging immunity." Mueller v. Auker576 F.3d 979, 1006 (9th Cir. 2009)
(Wallace, J., concurring in part, dissenting in p@itjng Scott v. Harris 550 U.S. 372, 381 n.8
(2007) (holding that the dispositive question in the first stépaoicie—whether those facts
establish a constitutional violatied'is a pure question of law”)).
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right, a right must be sufficiently clear “that every reasonable official would [have
understood] that what he is doing violates that righiR&ichle v. Howardsl32
S.Ct. 2088, 2093 (2012) (citation and quotation marks omittéfilj]he relevant,
dispositive inquiry in determining whether a right is clearly established is whether it
would be clear to a reasonable officer that his conduct was unlawful in the situation
he confronted.” Saucier 533 U.S. at 20%ee also Walker v. Geez 370 F.3d 969,
978 (9th Cir2004). This inquiry “must be undertaken in light of the specific
context of the case, not as a broad general proposititth.at 201. The Supreme
Court has repeatediyand recently—"reiterate[d] the longstanding principle that
‘clearly established law’ should not be defined ‘at a high level of generality.’
White v. Pauly137 SCt. 548 (2017) (quotingshcroft v. alKidd, 563 U.S. 731,
742 (2011)). Rather, “clearly established law must be particularized to the facts o
the case.” Id. (internal quotation marks and citation omitteddecause the answer
to the second question may be dispositive, a court may address itS&stPearsqgn
555 U.S. at 242.

Adoptingthe version of the facts advanced by Santiago, the gaatienging
immunity, the Court turns to the application of the qualified immunity framework in

the context of Santiago’s Fourth Amendment excessive force claim.
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C. Officer Veincent Is Not Entitled To Qualified Immunity

As detailed below, the Court concludes that Officer Veincent has not met his
burden of establishing that he is entitled to qualified immumtyantiago’s
excessive force claimnder the totality of the circumstanceSVhile there is
certainly some evidence that strongly suggestapipeopriate level of force was
used by all officers concernetigre are disputes of fatiat cannot be resolved
through the assessment ameighng of credibility onsummary judgment
Accordingly, the Court denig3fficer Veincents request foqualified immunityon
Santiago’sxcessive force clai@t this time

1. Nature And Quality Of The Intrusion

The Court begins its examinationtbe gravity of the particular intrusion on
Fourth Amendment interests by evaluating the type and amount of force used.
Miller v. Clark Cty, 340 F.3d 959, 964 (9th Cir. 20035antiago avers that
Veincent“grabbed [him] by the wrig] whacked [him] on [thegrm and slammed
[him] to the ground with such excessive force that [his] two front teeth were
knockedout from the roots.” Am. Mem. in Opp’n &7 (citing 6/20/17 Santiago
Dep. Tr. at 2627, 31-35). Santiagoecalls thahe “was[then] handcuffed,
brought to his feet and [he] began to yell at Officer Veincent in his face because he
wanted to know why [he] was under arrest and why he was being assaulted.”

Mem. in Opp’'n a7. When Santiag6got into Veincent's face,” about one foot
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away, “Veincent gabbed [Santiago’s] wrist and threw him to the ground again,
stepping on plaintiff's back to make sure he stayed deplaintiff went
unconscious and sustained injuries to his elbows, wrist, knee and thigh.”
Mem. in Opp’n at 6 (citing 6/20/17 SantiaBep. Tr. at 3941; Exs. 35).

Grabbing a suspect’s arm or wrist and twisting and pulling to effectuate an
arrest does not typically involve a level of force found to be unreasonableed)nde
courts have generally referred to such forc&aatively mnimal” and “minor.”
Donovan v. Phillips685 F. Appx 611, 61213 (9th Cir. 2017]officer’s use of
“control hold” when plaintiff exited car bygtipp[ing] her wrist, and puling] her
arm downward, causing Donovan to roll onto the grownas “relatively minimal”
force);James v. Oakland Police Dep016 WL 3230704, at *7 (N.D. Cal. June 13,
2016)(“to take the struggling James to the ground and hold him while handcuffing
him, and holding him on the ground until the ambulance arrived, meror uses of
force, most certainly not out of line with the resistance he offgrede also
Zivojinovich v. Barner525 F.3d 1059, 1072 (11th Cir. 20@8&)ull[ing] [plaintiff's]
arm up at an uncomfortable angle while escorting hirhand “using an
uncomfortable hold to escort an uncooperative and potentially belligerent suspect is
not unreasonablg Jacksorv.D.C., 83 F. Supp. 3d 158, 170 (D.D.C. 2015)

(holding that “the nature and degree of the ‘physical coerti@nofficers used to

restrain Raintiff was ‘not markedly different from what we would expecthe
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course of a routine arrest..[ilndeed, the action of pulling a person out ofdniser
car, bending the person’s arm behind his or her back, and applying pressure, as
Plaintiff alleges the officers here did, is regularly found not to be excessive force for
effectuating an arrest

Butthe surrounding circumstancasd quantum of force employeften vary
significantlyand can be determinativeSee, e.g.Rodriguez v. Farre]l280F.3d
1341, 1352 (11th Cir. 2002) (“Painful handcuffimgthout moreis not excessive
force in casewhere tle resulting injuries are minimd) (emphasis added);
Forrester v. City of San Dieg@5 F.3d 804, 807 (9th Cit994) (finding physical
pressuredministered on limbs in increasing degrees, resulting in pain,atebs
significant use of force #n physical blows)’

2. Governmental Interest In The Use of Force

The next step in thérahamanalyss is to evaluate the governmeninterests
by assessing (a) the severity of the crime; (b) whether the suspect posed an
Immediate threat to the officers’ or public’s safety; and (c) whether the suspect was

resisting arrest or attempting to escag@raham 490 U.S. at 396

%70 be clear, Santiago does not alleger do the facts support any infererethat the handcuffs
were too tight or that he sustained injuries, such as bruising to his wrists, al$ afriesing
handcuffed. Cf. LaLonde v. Ctyof Riverside204 F.3d 947, 960 (9th Cir. 2000) (Eveight
handcuffing can constitute excessive forpéciting Palmer v. Sanderso® F.3d 1433 (9th Cir.
1993), andHansen v. Black885 F.2d 642 (9th Cir. 1989)).
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The Officers were respondj at 4:15 a.m. to a 911 call classified as “Active
Domestic,’seeO'Brien Decl. 4. When Kaili-Leondgfirst arrived, he saWweong’s
broken mailbox, displaced rock wall and uprooted tree, and Santiago’s damaged
truck. He also saBantiago looking intethe windows ofLeong’sdarkened
residence As Santiago approached hiKzili-Leongsmelled a strong odor of
alcohol. KailiLeong Decl. 912"

Santiago was charged with, among other crir@pgrating a Vehicle Under
the Influence of an IntoxicamindAttempted Assault in the Third Degree against
Officer Wyatt Kail-Leong;hepled guilty toCriminal Trespass. Defs.” Ex. M
(12/5/14 Crim. Compl. in 3DCWL4-003356; Ex. N (8/13/5 Judgement in
3DCW-14-003356). These crimegenerally constitutenisdemeaar offenses,and
although he Court acknowledgéshat driving under the influence of alcohol is

certainly a serious offenggthere is no indication from the fagtsewed in the light

The County cites a number of casestfiergeneral proposition that “domestic violence” calls can
quickly escalate and place officers in harm’s we§eeMem. in Supp. 1657. However,

although 911 dispatch categorized Leong’s call as “Acbiarestic,” there is no evidence of
violence or abuse in Leong’s relationship with Santiago. Additioralgn domestic violence
may not be a severe crime for the purpose of@amanalysis. See Smith v. City of Hemet
394 F.3d 689, 701 (9th Cir. 2005) (holding that the severity of the crime prdittedasis for

the officers use of force where the victiwife called 911 to report that her husband “was hitting
her and/or was physical with her” because the plaihtifband was separate from hisenaind

had no access to weaponsgur v. City of Lodi2017 WL 2833403, at *11 (E.D. Cal. June 30,
2017) ("While the Ninth Circuit has emphasized the increased danger officerstfane
responding to domestic disturbances, Ninth Circuit precedent has distinguishesleases)the
domestic dispute tarinated before officers arrived and (ii) the alleged abuser is no longer in the
presence of or close proximity to the victim.”).
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most favorable to Santiago] that [Iveds atually engaged ithatoffense” at the
timehe was arrestedKoiro v. Las Vegas Metro. Police Dep9 F. Supp. 3d 1061,
1069 (D. Nev. 2014xpff'd, 671 F. Appk 671 (9th Cir. 2016{emphasis added)

Turning to the most important factor, the evidenwdaen construed in the
light most favorable t&antiagodoes not clearly support a finditigathe “posedan
Immediate threat to the safety of the officers or otheilGraham 490 U.S. at 396
Throughout the course of events, Santiago was never in the presence of Leong. She
did not exit the residence nor did he enter. Santiago was therefore not in a
proximate position to causeer harm, even if he wanted to, and certainly not after
the officers arrived. Further, n Santiago’setelling,after climbingback over the
rock wallinto the area near the roadwag, begartalmly conversing with
Kaili-Leong Santiagahen described the moments that ensued once Veincent
arrived onscene

Q. So how long did it take between the -edOfficer
Veincent's]car stoppang and you being on the ground?

Thirty seconds.
And it was unexpected?
That'’s correct.

Okay. You didn’t see him come up to you?

> O » O »

No. | would have steppedbacked away if'd seerthe
aggressiveness, but | didn’t saaything. That's what
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O

> 0 » O

I’'m saying, blindsided, falseracked—I didn’t expect
that.

Okay.

I mean why did | deservel told him that, Ididn’'t deserve
that.

Okay. And then you say, | didn't desertleat?
Yeabh, first | told him, why you did that for?
Okay.

And then he said, | thought you was goingpéad butt the
other officer, okay.

Now, when you said, what you did that fwere you still
on the ground?

Yeah. | was still on the ground.

Okay.

And he was handcuffing me, taking moneyout of my
pocket. I'm under arrest or what? He said yeah, yeu’
under arrest.| said, what for? He never tell me what
for.

You said you were handcuffed?

Yeah. He probably handcuffed me first.

Okay, sd didn’'t deserve this, thought youvere going to
head butt the other officerAm | underarrest? Yes, you

are,and then you got up?

He got off of me.
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o> 0 P O P O PO

He got off of yo?
Yes.

And then you said you were into his face, wtags that
mean?

| went tohis face. | mean | went to hiface, | was yelling
at him.

So some blood got on his face?
| believe so.

From your mouth?

Yeah.

So you were pretty close then?
Yes.

How close were you?

One foot away, maybe.

One foot,okay. And what was he doing at that time, was
hejust standing there?

Yes.
He didn’t move back and forth or anything?

No, he threw me down on the ground agalie grabbed
my hand again, he threw me down on the graagain.

You guys werdaceto-face?

Yes.
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o » 0 > 0

You were yelling at him?

Yes.

He threw you down on the ground?
Yes.

How did he do that?

He grabbed me by my wrist and threw me dowrtlan
ground again.

He grabbed you by your right wrist?
Yes.
Behind you?

He just grabbed me and throw me back downtlom
ground.

Okay. So when you said, throw you baek

And then he threw me down on the ground, #rah he
stepped on my back, and makeees| stay downl and then
| went unconscious.

You said he grabbed you, where did he grailr?

My right arm.

With his hands?

Yes.

Okay. And then threw you down on the grouod your
front?
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Q.

A.

Yes.

Okay. And so—where did you lane-like what part of
your body landed on the ground?

My chest and my head.

Okay. Did you receive any injuries to your chest or your
head the second time?

Yes, yes.

Where?

Well—well the injuries is all togethdyecause already my
teeth came out alreadyMaybe thesecond one knocked
thethird teeth loose.

How did your tooth come out.

It just popped out.

So you hit your chin the first time, and hit your teeth, and
your teeth came out?

Yes.

6/20/17 Santiago Dep. Tr. ad—-42.

Adopting Santiago’s version of evenitsis not clear that he didn fact,

present an immediate threat of hdothe Officers. According to Santiago, he was
conversing with KailiLeong about an old injury that Santiago had suffered the
previous week when Veincent “falseacked” him, or hit from behind, without any

provocation. Although Veincenmay havesubjectivey believed thaSantiago was
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going tohead butt KailiLeong which prompted Veincent's sudden acti@antiago
disputes that he wavenuncooperativemuch lesshreatening SeeVeincent
Decl. 114; see alsdl.’s CSOFY 1(admitting Defs.CSOF{152-56, specifically,
that Veincent told him contemporanegutsiat he‘thought [Plaintiff] was going to
headbutt the other officer”); Dkt. No. 103When considering whether there was
animmediate threata ‘simple statement by an officer that he fears for his safety or
thesafety of others is not enough; there must be objective factors to justify such a
concern.” Mattos v. Agaranp661 F.3d 43344142 (9th Cir. 2011) (en banc)
(quotingDeorle v. Rutherford272 F.3d 1272, 1281 (9th C2001)). Such
objective factors are absenéat leastjn Santiago’s retelling of events.

When Santiageontinued to challenge Veinceaiter being handcuffed
yelling and spitting blood in his face, Veincent tdgdntiagadown to the ground
second time by grabbing his arm and wrists, and holding him down with a foot.
Viewing the circumstances in the light most favorabl®aatiagohowever, it is not
clear thata reasonable officer would have perceihed to be an immediate threa
given thatSantiagchad atthat point been handcuffed, did not have any weapons at
his disposal, and Veincent was accompanied by at least two other offfsees
Longoria v. Pinal Cty 873 F.3d 699, 705 (9th Cir. 201(7}he inquiry is thus

whether he posed an immediate thredtte officer]or the many officers around
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him, or whether a reasonable officer would have percdithhedsuspectio be an
immediate thred). *?

Finally, courts may also consider whether the individual was “actively
resisting arrest or attempting to evaeest by flight.” Graham 490 U.S. at 396.
Courts ‘draw a distinction between a failure to facilitate an arrest and active
resistance to agst. Moreover, the crux of thi&rahamfactoris compliance with
the officers’requests, or refusal to comgly.Mattos v. Agarano661 F.3d 433,
450-51 (9th Cir. 2011)en banc). According toSantiago’s renditiorhe was not
resistant nor did he attempt to fleéde had climbed back over the fence after being

requested to do so by Kalleong, and then engaged in a conversation with

12See, e.g., Koirgs9 F. Supp. 3d at 1070 (“Viewing the facts in the light most favorable to
[plaintiff], the Court finds thathere was no immediate threat to [the officer’s] safety. [Plaintiff]
had not made any movements or statements toward [the officer] that would indicéity bost
aggression. In fact, [plaintiff] was walking away from [the officerfre time of the [eeged use

of force.”); see also Winterrowd v. Nelso80 F.3d 1181, 1185 (9th Cir. 2007) (finding that
verbal objections to being arrested and a “belligerent attitude,” where d¢iséearclaims he was
neither threatening nor physically abusive, pose no physical danger ararimos justify
slamming the arrestegainst the hood of a cafPhelps v. Coy286 F.3d 295, 302 (6th CR002)
(holding that a police officer’s tackling of a handcuffed suspect, hitting him in ¢eeviace, and
banging his head on the floor three times, was unconstituticeat) denied537 U.S. 1104
(2003). But cf.Avery v. Davis700 F. App’x 949, 953 (11th Cir. 2017) (no excessive faicere
officer brought suspect “back to the ground and h[eld] [suspect] down wikiméxés [officers
actions] were justified because [suspect] admits that he was attenapsitagnd up while being
arrested); Zivojinovich 525 F.3d at 1073 (holding that officer’s “use of his taser gun was
reasonably proportionate to the need for force,” where suspect had broken nose “angkelde spra
blood when he spoke,” and officer testified that he believed suspedatteasonally spraying
blood toward officer through broken nose, but where suspect “testified in his depositiowtsat it
not intentiond [the court] must treat it as though it were [intentional] because the evidaheg is
is how it would appear to a reasonable officer at the scene”) (citations omitted)
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Kaili-Leong. Nothing else had been requested of him when Veincent, according to
Santiago, came out of nowhere and took matters into his own Hands.

In addition to the considerations set forttGraham the Ninth Circuithas
recoqnized that'although officers are not required to use the leastdivieudegree
of force possiblethe availability of alternative methods, is a relevant factor in
determining whether the amount of force used in a particular instance was, in fact,
reasonble” Nelson v. City of Davj$85 F.3d 867, 882 (9th Cir. 2012)tations
and internafjuotationmarks omitted). Th€ourt acknowledges th#iefacts are
in dispute regarding wheth8antiago stumbled or was “slammed” to the ground by
Veincent dislodging Santiago’s teeth. oMiever, at least from the point in time
when he was already subdued and handcuffed, it appes@dficer Veincent could
reasonably havaltered tactichky simply stepping away from Santiago, particularly
with theaid of his fellow officers in the proximate vicinity, which would have

minimizedor eveneliminated the need fdhe employment of addition&brce.

13Ct. Nelson v. City of Davj$85 F.3d 867, 881 (9th Cir. 2012)g&&s dating to liere 2001
established that a passively resistant, nonviolent suspéiture to fully or imnediately comply
with an officers orders neither rises to the level of active resistance nor justifies the applofat
a non-trivial amount of force.”Barnard v. Las Vegas Metro. Police DeBtL0 Fed. Appx. 990,
992-93 (9th Cir. 2009) (applying “excessive knee pressure on [arrestee’s] . . . back dedpite t
that he had surrendered and was not resisting arrest” constitutes exagssiyBiiyan 630 F3d

at 829-30 (reasoning that an arresgte®irsing and muttering to himself and exiting his vehicle
despite being told to stay in car was not active resistaDognmond ex rel. Drummond v. City of
Anaheim 343 F.3d 1052, 1058 (9th Cir. 2003) (holding that “once Drummond was on the ground,
he ‘was not resisting the officers’; there was therefore little or no eesktany further physical
forcel[, therefore all] thre&rahamfactors would have permitted the use of only minimal force
once Drummond was handcuffed and lying on the ground”).
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3. Balancing The Competing Interests

Thethird stepof the excessive force inquiry requitbg Courto balancehe
gravity of the intrusion osantiago’s~ourth Amendment rights against the
Defendantsheed for that intrusion.Here, the force used wasithertrivial nor
inconsequentiakit was moderate. This level afice resulted imore than a
minimal intrusionon Santiago’s rightand was not justified by the governmental
interest in subduing an allegedly complitnespassemho couldvery well have
been disperseor apprehendelly less forceful meansAdoptingthe factual
scenaio presented by Santiagihe Court findghatVeincent'suse offorceunder
these circumstancel®es not outweigh the gravity of the intrusion aindated
Santiago'sights under the Fourth Amendmefit.That is, viewinghe totality of
evidence in thedht most favorable t&antia@, Veincent's use of force was

constitutiondly excessive

“See, e.gYoung v. Cty. of L.AB55 F.3d 1156, 1B5§9th Cir.2011)(“When, as here, a suspext’
disobedience of a police officer takes the form of passive noncomplianceethigsca minimal
disturbance and indicates no threat, immediate or otherwise, to the officer sr mtvél not,
without more, give rise to a governmental intereshe@use of significant force.”prummond
343 F.3d at 1059 (holding constitution was violated where “some force was surely justified i
restraining Drummond so that he could not injure either himself or the arresioeysjff
hlowever, after he was handcuffed and lying on the ground, the force that the officegpliezh a
was clearly constitutionally excessive when compared to the minimal amount hat wa
warranted”);Garlick v. Cty. of Kern167 F. Supp. 3d 1117, 1161 (E.D. Cal. 201&r({ing
summary judgent on excessive force claim due to issues of fact, because “taking Pldantifs’
as true that officers used impact blows and prolonged b@ilyht pressure to [decedent’s] back
after he was restrained, on the ground, and handcuffed, a reasonable jury cofdonmfiee
circumstances that [participating officers] were integral participants dtirengme when one or
both of the allegedly violative applications of force occurred.”).
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D. Whether Veincent ViolatedClearly Established Law

TheCourt turns to the second proofithe qualified immunity
analysis—whether the rightiolatedwasclearly establisheds of November 1,
2014 Viewing the evidence in the light most favorabl&tmtiagothe Court finds
that theOfficers had “fair warning” thiathe forceused‘was constitutionally
excessive even absent a Ninth Circuit casequng the [identicaBet of facts.
Drummond ex rel. Drummond v. City of Anahed#3 F.3d 1052, 1061 (9th Cir.
2003) A reasonable police officer coutwt properly believe that the use bt
level of force—as alleged by Santiagewould not violate a clearlgstablished
constitutional right. SeeGraveletBlondin v. Shelton728 F.3d 1086, 1093 (9th
Cir. 2013) (“The right to be free from the application of #tiowal force for
engaging in mere passive resistance was clearly estabtisbetb 2008”)
(citations omitted)see alsdWestfahl v. D.C 75 F. Supp. 3d 365, 374 (D.D.C. 2014)
(“Striking a passive arrestee to compel affirmative compliance is a clearly
established constitutional violatid). Millbrooke v. City of Canby2013 WL
6504680at *10(D. Or. Dec. 11, 2013) K reasonable officer should know that the

Fourth Amendment prohibits him from taking a civilian violently to the ground
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without provocatiop]”). ** As such,Veincent wasn reasonable notice thais
actions violated the Fourth Amément

In sum, the Court concludes tt@afficer Veincent has not met his burden on
summary judgment of establishing that his conduct was objectrabpnald
under the circumstancesddid notviolate Santiago’sclearly established Fourth
Amendment rights. DefendantsMotion is therefore denieshsofar as the Court
concludes that Officer Veincentmet entitled to qualified immunitgn Santiago’s
excessive force claiff

E. Miyose Is Entitled To Qualified Immunity

In his latest filing, Santiago acknowledges that he “erred in naming Officer
Miyose as being the initial officer on the scene,” but argues that Miyose is
nonetheless subject to liability because “[a]though Officer Miyose did not touch,

yell or contact plaintiff in any physical way, PlaintifFourteenttAmendment right

*The Courtacknowledgeshat Santiago, proceeding pro Entifies no case tsatisfy the
standard required byhite v. Pauly137 S. Ct. 548 (201 7hatclearly established law be
paticularized to the facts of thisase The Court recognizes, howevirat “no two cases are
exactly alike” and that the Court is not required, particularly under thencgtances presented
here,to find a case “directly on point."Hughes v. Kisela862 F.3d 775, 786—87 (9th Cir. 2016),
as amende@June 27, 2017) (internal citations omitted).

5To the extent Santiago alleges that theyNIa2015 incident involving Veincent serves as
another basis for his Section 1983 claims, he identifies no constitutional right violatéthtnor
such a right was clearly established as of that date. Thus, insofariag&atieges a
constitutional violation based upon that episode—which Defendants wholly deny even
occurred—Veincent is entitled to qualified immunity, even adopting Santiago’s versioreafsev
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was violated when Officer Miyose failed to ‘equally protect’ Plairftidim
Veincent’s infliction of excessive force.” Am. Mem. in Opp’n at13.

Under the Fourth Amendmetit,[p]olice officers have a duty to intercede
when their fellow officers violate the constitutional right of a suspect or other
citizen.” Cunningham v. Gate229 F.3d 1271, 1289 (9th C2000). “[T]he
constitutional right violated by the passive defendant is analytically the same as the
right violated by the person who strikes the blowdJhited States v. Kogi34 F.3d
1416, 1447 25 (9th Cir.1994) rev'd in part on other ground$18 U.S. 81 (1996).

If an officer fails to intervene when fellow officers use essive force, her she
would be responsible for violating the Fourth Amendment, just as the officer who
employed the force would beld. This is so, however, only if the officer had “a
realistic opportunity” to intercede Cunningham229 F.3d at 1289.Miyose had

no such opportunity.

YAlthough he alleges a Fourteenth Amendment equal protection violation, in orderai nev
an equal protection claim, plaintiff must demonstrate that a Defendant, actingcalmteof state
law, discriminated against him as a member of “an identifiable class and that thideatan
was intentional.” Flores v. Morgan Hill Unified Sch. Dist324 F.3d 1130, 1134 (9th Cir. 2003).
No evidence has been disclosed from which it may be inferred that any Defendamtiniged
against Santiagor that similarly situated persons have been treated disparately. Ptosuant
Graham Plaintiff’'s claimstouching orexcessivdorceduring the course of his arrest are properly
analyzed under the Fourth, not FourteeAtinendment. SeeGomez v. City of WhittieR11 F.
App’x 573, 577 (9th Cir. 2006) (“[B]ecause [plaintiffs’] false arrest and exeedsice claims fall
‘squarely within the scope of the Fourth Amendment,’ they must be analyzed acconténg t
principles, and not under the generalized notion of Fourteenth Amendment substantive due
process. Plaintiffs equal protection claims also fiecause they raise no genuine issue of
material fact that the officéractions were motivated by race, or any other impermissible
ground.”) (quotingCty. of Sacramento v. LewiS23 U.S. 833, 843 (1998)).
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Indeed, mplicit in therule thatofficers can be held liable for failg to
intervene, is the actuptesence othe officer during the assault.SeeTurner v.
Scott 119 F.3d 425, 429 (6th Ct997) (“Generally speaking, a police officer who
fails to act to prevent the use of excessive force may be held liable whka (1)
officer observed or had reason to know that excessive force would be or was being
used, and (2he officer had both the opportunity and the meamsdgent the harm
from occurring.”). The facts indicate that, prior to his arrival, Miyose had no
contact withSantiagaor didheobserve the alteationin which Santiagovas
injured. The record is undisputed that when Miyose arrived at Leong’s home,
Santiago was already handcuffed and on the ground. Miyose D&clAf a
result, even when viewed thelight most favorable t&antiagothe facts do not
demonstrate thatliyoseviolatedhis clearly established constitutional rights.
Santiagdails to present the Court with sufficient evidence to demonstrate
that Miyoseviolated his clearly established constitutional righ&ee Turnerl19
F.3d at 429 (“[T]he record is devoid of any suggestion that [the defendant] actually
observed or should hakeown of [the violating defendard] actions.”).
Accordingly, the Court concludes thatenwhen the facts and all reasonable
inferences are viewed in the light most favorabl8datiago Miyoseis entitled to

summary judgment
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F. Defendants Are Entitled To Summary Judgment On Santiage
Claim That He Was Denied Medical Care

Santiago alleges that the Officers did not promptly provideWitinadequate
medical care following his arrestCompl. 114 (“Plaintiff was detained anfel|
unconscious while in police custody and does not recall having treatment for his
injuries.”); id. § 19 Theobjective evidence demonstrates the contraryeditb
were dispatched at 4:57 a.m. and adigethe police station shortly thereatfter.
O’Brien Decl. 15; Defs.” Ex. L at3 (Event Chronology for Event No.
P20142005R). Santiago arrived at the Pahoa Police Station at 5:04 a.m., and
although he claims he was denied medical care, the County Incident Reports note
that aid was niodesired O’Brien Decl. 116; Ex. L at 3see alsoPl.’s Ex. 18
(11/1/14 County Fire Dep’t Incident Report), Dkt. No. 48 (noting “No
mutual/automatic aid was given or received” and “UPON ARRIVAL, NO EMS
NEEDED OR WANTED”) In any eventalthough Santiagdid not reeive any
medical treatment while at the police statibnvas promptly made available to him,
despite his recollection of events

The Fourth Amendment requires law enforcement officers to provide
objectively reasonable peatrest care to an appreheddispect. Tatum v. City &
Cty. of San Francisgal41 F.3d 1090, 1099 (9th Cir. 2006k-or example, “a police

officer who promptly summons.. necessary medical assistance has acted
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reasonably for purposes of the Fourth Amendment|d’ at 109899 (the Fourth
Amendment is the proper analytical framework in which to evaluate such a claim,
following the decision ifGraham 490 U.S. 38§ see also City of Revere v. Mass.
Gen. Hosp 463 U.S. 239, 245 (1983) (“Whatever the standard mayhee,
defendant] fulfilled its constitutional obligation by seeing that [the apprehended
person] was taken promptly to the hospital that provided the treatment necessary for
his injury.”).

Hereg it is clearthatat least onefficer called formedical asstancerom the
scene before Santiago was transported to the police stdtisalso undisputed
that paramedics arrivegithin minutesafter Officerstransported Santiago to the
police station for booking “[T] he critical inquiry is not whether thefafers did all
that they could have done, but whether they did all that the Fourth Amendment
requires.” Tatum 441 F.3d at 1099 (holding that a police officer who promptly
summons the necessary medical assistance, even if the officer does not in the
meanime administer CPR, has acted reasonably for purposes of the Fourth
Amendment). Thus, even acceptirgantiago’sacts as true, the Court concludes
thatbecause the fiicers promptly summoned medical care to atteniing,
whether or not he accepted sudatment at the police statidbefendantsnet the

minimum standard of reasonableness for purposes of the Fourth Amend&emt.
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id. Thereforethe individual Officersare entitled to summary judgmeont
Santiago’sSection 198%laimrelating to thadenial of medical care.

1. The Officers Are Entitled To The State Law Qualified Privilege

Under Hawai'‘i law, nofjudicial government officials have a qualified or
conditional privilege with respect @legedlytortious actions taken in the
performancef their public duties. Towse v. State of Hawat4 Haw. 624, 631,
647 P.2d 696, 702 (1982¥%ee also Medeiros v. Kondsb Haw. 499, 504, 522 P.2d
1269, 1272 (1974).There is no dispute thBtefendantsallegedly tortious conduct
hereoccurred whilghe Officers wergerformingtheir public duties agolice
officers.

Such gvernment officials, however, are not entitledhe privilegewhen a
plaintiff “demonstrate[s] by clear and convincing proof that those officials were
stirred by malice and not by an otherwise proper purpodaivse 64 Haw. at 631,
647 P.2d at 702.Malice is defined as “the intent, without justification or exgiise
commit a wrongful act, reckless disregard of the law or of a person’s legal rights,
and ill will; wickedness of heart.”Awakuni v. Awanall5 Hawai‘i 126, 141, 165
P.3d 1027, 102 (2007) (quoting Black’s Law Dictionary 976 (8th @004))
(internal quotation marks omitted)Because malice involves intent, reckless
disregard, or ill will,somecourts in this district have determined ttta¢ malice

requirement is “incompatible with a claim based on negligend&aittolome v.
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Kashimotg 2009 WL 1956278at *2 (D. Haw. 2009);but seeMorgan v. Cty. of
Hawaii, 2016 WL 1254222at *22 (D. Haw. Mar. 29, 2016) (“Hawaii law only
requires alaimant to overcome an official’s qualified immunity by proving the
official’ s malice, including with respect to allegedly negligent conuct.

In any event, becauSantiaggoints to nothing in the record that raises a
genuine issue of fact as to whetkiee Officersweremotivated by‘malice; rather
than by a desire to protect otl@fficers anddischarge their duties, the Officers are
entitled to the qualified or conditional privilege under state law. That is, with
respect tdantiago’s tort claims-whether styled agssault and batteryntentional
infliction of emotional distres®r harassmenrt-the individual Officers, Veincent
and Miyose, arentitled to summary judgmentSee Edenfield v. The Estate of
Willets, 2006 WL 1041724, at *12 (D. Haw. April 14, 2006) (“For a tort action to lie
against a nonjudicial government official, the injured party must allege and
demonstrate by clear and convincing proof that the official was motivated by malice
and not by an otherwise proper purpos#&/hen a public official is motivated by
malice, and not by an otherwise proper purpose, Hawaii law provides that the cloak
of immunity is lost and the official must defend the suit the same as any other
defendant.”) (citations omitted, emphasis added).

Santiago falls far short eising any issue of fatdlemonstrat[ingpy clear

and convincing proathat[any] official was motivated by malice and not by an
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otherwise proper purpose.Freeland v. Cty. of Mauk013 WL 6528831, at *18
(D. Haw. Dec. 11, 2013) (quotirifdenfield v. Estate of WilletR006 WL 1041724
at *11-*12 (D.Haw. 2006))(emphasis added) Raher, Santiagooffers nothing
more than the legal conclusion tixfendant@cted with maliceand thugaises no
genuine issue for trial SeeAm. Mem. in Opp’n at 3Haldeman v. Golder2008
WL 1744804, at *13 (DHaw. Apr. 16, 2008) (“[T]he issue of mee is appropriate
for determination by the court if the evidence surrounding a claim for malice is
uncontroverted.”).

Because there is no evidence of malibe,individual Officers arentitled to
thequalified privilege under state law, mandating summary judgment on these
claims™®

[1l.  The County Is Entitled To Summary Judgment On All Claims

Santiagalleges that the County is liable under Section 188%use “the
alleged constitutional violations were caused by a failure to train municipal
emgdoyees adequately,” and because a “final policy maker in this case, the Mayor,

Chief of Police, Police Commission, OR®llectively ‘County’) adopted and

8Because the individual Officers are entitled to the qualified/conditional prvilegpondeat
superiorliability is likewiseforeclosed against the County as to these clai®se Freeland v.
Cty. of Mauj 2013 WL 6528831, at *25 (D. Haw. Dec. 11, 2013) (“Under the theawspbndeat
superior, an employer may be liable for the negligent acts of its employees that aottoartiae
scope of their employment.”) (citation omittedge also Silva v. City & Cty. of Honolu2013
WL 2420902 at *20 (D. Haw. May 31, 201Reed v. City & Cty. of. of Honolyld6 Hawai‘i 219,
227,873 P.2d 98 (1994).

45



expressly approved the acts of others who ahilseconstitutional violation.”

Am. Mem. in Opp’n atl5 (citations and some internal quotation marks omitted).

To the extent Santiago alleges Section 1983 municipal liability claims against the
County, he fails to raise a genuine issue of material fact with respect to any custom
or policy, failure to trainor ratification theory of liability. As detailed below, the
County isentitled to summary judgment atl causs of action.

A. Municipal Liability Under Section 1983

Santiagamay establish municipal liability under Section 1983, as recognized
in Monell v. Department of Social Servicd86 U.S. 658 (1978), by showing at least
one of the following:

(1) conduct pursuant to an officiablcy inflicted the injury;
(2) the constitutional tort was the result of a “longstanding
practice or custom which constitutes the standard operating
procedure of th local government entity;” (3he tortfeasor was
an official whose acts fairly represent official policy such that
the challenged action constituted official policy; or &#)
official with final policy-making authority “delegated that
authority to, or ratified the decision of, a subordinate.”
Price v. Sery513 F.3d 962, 966 (9th Cir. 2008)n other words, municipal liability
underSectiori983 may be premised on an officially promulgated policy, aboust
or persistent practice, deliberately indifferent training that is the proximate @fuse

the violation of the plaintif§ federally protected rights, or a single decision by an

official with final decisioamaking authority. See City of Canton v. Hartig89
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U.S. 378 (1989)St. Louis v. Praprotnikd85 U.S. 112 (1988Fembaur v.
Cincinnati 475 U.S. 469 (1986).

B. The County’s Use Of Force Policy Was Not Unconstitutionally
Applied To Santiago Under The Circumstances Alleged

Santiago asserts, without further elaboration, that the “County’s ‘Use of
Force’ procedures and execution are flawed and its customary palsgdcthe
infliction of Plaintiff's extensive injuries.” Am. Mem. in Opp’n at 15A Monell
claim premised on aallegedly unconstitutional municipal policy requires the
plaintiff to establish:

(1) that he possessed a constitutional right of which he was
deprived; (2that the municipality had a policy; (8)at this
policy amounts to delibematindifference to theplaintiff's
constitutional right; and (4hat the policy [was] the moving
force behind the constitutional violation.
Berry v. Baca379 F.3d 764, 767 (9th CR004) (citations and quotation marks
omitted). See also Trevino v. Gate89 F.3d 911, 918 (9th Cir. 1996) (“Liability for
improper custom may not be predicated on isolated or sporadic incidents; it must be
founded upon practices of sufficient duration, frequency and consistency that the
conduct has become a traditional method of carrying outyplic Santiago falls
far short of demonstrating these requirements.

Santiago does not point to angconstitutionaformal policy that the County

expressly adopteaind implemerdd in the face of the County’s evidenitet
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excessive force complaints are investigated by the Police Commission and/or OPS,
and that OPS investigations are forwarded to an Administrative Reoavd B
determine whether there is a sufficient basis to sustain the findigeDefs.’ Ex.

| (County Use of Force Policy, Eff. 4/112), Dkt. No. 8510; Decl. ofPdice Chief

Paul K. Ferreira %7, Dkt. No. 859.

Moreover, Santiago does matplainhow the Officers’ execution of the
County’sUse of ForcdPolicy causedisinjury here, which is fatal to this aspect of
hisMonellclaim. A localgovernment may be held liable “when implementation of
its official policies or established custom§licts the constitutional injury.”

Monell, 436 U.S. at 708 For the @untyto be liable under Section 1983antiago
must establish thaCountypolicy, custom, or practice was the “moving force”
behind the alleged violation ofdfourth Amendment rightsMonell, 436 U.S. at

694 (1978). Santiago not only fails to do so, but fails to offer so much as a theory of
how that could be the case.

C. The County Is Entitled To Summary Judgment On Santiago’s
Ratification Theory of Municipal Liability

Santiago’s ratification theory of Section 1983 liabifdiyes no better A
municipality may be liable und@&fionell for the unconstitutional conduct of its
employees when a municipal official with final policymaking authority knows of the

constitutional violation and approves iGee Praprotnik485 U.S. at 127.“lf the
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authorized policymakers approve a subordinate’s decision and the basis for it, their
ratification would be chargeable to the municipality because their decision is final.”
Praprotnik 485 U.S. at 127 Put another way, Santiagmust show the decision
was the product of a conscious, affirmative choice to ratify the conduct in question.
Such a ratificatiorcould be tantamount to the announcement or confirmation of a
policy for purposes dilonell”” Edenfield, 2006 WL 1041724, at *16 (D. Haw.
Apr. 14, 2006) (quotingdaugen v. Brossea®39 F.3d 857, 875 (9th Cir. 2003),
reversed on other grounds by Brosseau v. Haug48 U.S. 194 (2004) (per
curiam)). See also Christie v. lopd76 F.3d 1231, 1239 (9th Cir. 1999)
(ratificationrequires proof of @olicymakers knowledge of the alleged
constitutional violation)Treving 99 F.3d 911, 920 (9th Cir. 1996) (ratification
requires an adoption and express approval of the acts o$ ethercaused the
constitutional violation)Gillette v. Delmore979 F.2d 1342, 1348 (9th Cir. 1992)
(an official policymaker must “make a deliberate choice from among various
alternatives to follow a particular course of action”).

Santiago’s ratificatiotheory is deficient for several reasons. Fittsére is
no evidence that any County offic@dliberately chose to “endorse” any individual
Officer’s conduct and the basis for it, which must occur “before the policymaker will
be deemedothave ratifiedhe subordinate’ discretionary decision.”Gillette, 979

F.2d at 1348. A mere failure “to overrule the unconstitutional discretionary acts of
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subordinates|,]” without expressly endorsing or approving of the conduct, is an
insufficient predicate for theriposition of liability against the municipalityld.
There must exist “something more” th8antiago’snaked allegations “that a
policymaker conalded that the defendant officeiactions were in keeping with the
applicable policies and proceduresGarda v. City of Imperial 2010 WL
3911457, at *2 (S.D. Cal. 2010) (citikganae v. Hodsgr294 F. Supp. 2d 1179,
1191 (D. Haw. 2003) andarez v. City of Los Angeled46 F.2d 630, 64818 (9th
Cir. 1991)).

Second, equally absent is aaidence thaanychdlenged action was taken
or ratified by an official with “final policymaking authority."See Pembauer v.
Cincinnati, 475 U.S. 469, 4883 (1986). It is not clear to the Couyrtor instance,
how any policymaket,e., the Mayor or Chief of Poligératified” any Officer’s
conduct in this particular mattét. In any event, it is enough that Santiago fails to
set forthevidence that the Mayor or the Police Chief approved ahaonstitutional

actthat caused an injury to Santiago, as discussedqusyi

Yinstead, the Chief declares that in all excessive force investigations eehtydPS in “which
the ARB sustained the charges and recommended discipline[,] . . . [he] impssptind.”
Ferreira Decl. .
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D. The County Is Entitled To Summary Judgment On Any Failure To
Train And/Or Supervise Theory

A municipality may be liable for its failure to train only when “the need for
more or different training is so obvious, and the inadequacy so likely to result in the
violation of constitutional rights, that the policymakers of the city can reasopably
sdad to have been deliberately indifferent to the nee@ity of Canton489 U.Sat
390. Santiagaarguesin a wholly conclusory fashigrmndwithout any evidentiary
supportthatthe County “acted with deliberate indifference” and that “the alleged
consttutional violations were caused by a failure to train municipal employees
adequately.” Am. Mem. in Opp’n at 15. He points to no record evidence of a
policy or history of training deficiencies.

Santiago’sconclusory allegations fall far short @fidencing any “informal
policy” or “widespread practice” sufficient to survive the instiélition. See
Hunter v. Cty. of Sacrament652 F.3d 1225, 1234 (9th Cir. 2011Mere
allegations, at this stage of the proceedings, are not enough. Evidence islrequire
and Santiago offers noneliability may only be imposed for failure to train when

that failure “reflects a ‘deliberate’ or ‘consciousioice by a municipality.” City of

?Indeed, to the contrary, the County submits the Declaration of the Chief of Polidagtteat
every officer is required to undergo and complete a training program thadesdahe reasonable
use of force. Ferreira Decl. 8-5. In addition to this training, each officer receives annual
in-service training on these subjects and must comply with the Department’ s gaeding
arrest and the use of forced.
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Canton 489 U.S. at 389 Further, failure to train claims “can only yield liatyl
againsta municipality where that city’s failure to train reflects deliberate
indifference to the constitutional rights of its inhabitantdd. at 392. Given these
restrictions, a plaintiff seeking to impose municipal liability for failure to traiwrst
show: “(1)[A]n inadequate training program, (@¢liberate indifference on the part
of the [municipality] in adequately training its law enforcement officers, and

(3) [that] the inadequate training ‘actually caused’ a deprivation of [a plasjtiff’
constitutional rights.” Merritt v. Cty. of L.A 875 F.2d 765, 770 (9th Cir. 1989ge
also Gibson v. County of Wash@90 F.3d 1175, 1194 (9th Cir. 2002) (setting forth
a similar thregorong test) (cation omitted) Wereb v. Maui Cty 727 F. Supp. 2d
898, 921 (D. Haw. 2010).

The County submits evidence of a written policy that requires officers to
undergo training to use only the force reasonably necessary to accomplish lawful
objectives and prohibits excessive forcBefs.’ Ex. | (County Use of Force Policy,
Eff. 4/12/12); Ferreira Decl. 1$8. While Santiago conclusorily assettat
Officers violated County policy, he fails to show that the alleged violation was the
product of an official County policy or County custom of ignoring the wriptaicy
or a failure to adequately train officers regarding the polityfact, no evidence
suggests any custom or practice of either flouting the written pmli@iling to train

or supervise Officersto the contrary, the Officers each state that tieegived
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training and followed theelevantpolicy. SeeKaili-Leong Decl. 8-5, 24;
Veincent Decl. 8-5, 19; Arnold Decl. 8-5, 14; Miyose Decl. 18-5, 11.

On summary judgment, Santiago fails to raise a genuine issuéhthateed
for more or dferent training is so obvious, and the inadequacy so likely to result in
the violation of constitutional rights, that the policymakers of the city can rdagona
be said to have been deliberately indifferent to the ne€thhton 489 U.S. at 390;
see aso Bd. of County Comm’rs v. BrowsP0 U.S. 397, 4609 (1997) (explaining
that deliberate indifference may be shown through a “pattern of tortious conduct by
inadequately trained employees” or where “a violation of federal rights may be a
highly predictable consequence of a failure to equip law enforcement officers with
specific tools tdhandle recurring situations”).

E. The County Is Entitled To Summary Judgment OnState Law
Negligent Training And/Or Supervision Claims

To the extent Santiago’s Complaint can be read to also assert a cause of action
against the Countipr negligent supervisioand/or training nderHawai'‘i law, such
a claim“may only be found where an employee is acting outside of the scope of his
or her enployment[.]” Dairy Rd. Partners v. Island Ins. Co., Lt82 Hawai'‘i 398,
427,992 P.2@3 (2000) see also Wond.eong v. Hawaiian Indep. Refinery, Inc.
76 Hawai'i 433, 44445, 879 P.2d 538 (1994) (adopting the test for negligent

supervision set forth in the Restatement (Second) of T@&1§ Srequiring that the
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employee be acting outside the scope of his employmedantiago presentso
evidence thaany Officerwasacting outside the scopelutemploymentt the time
of the described eventsindeed,he alleges that theyere actingvithin the scope of
their employment and under color of law when they arrested him on November 1,
2014 SeeAm. Mem. in Opp’n at 4.

Nor is there any evidence th&aili-Wong, Veincent, Arnold, Miyoser any
other offcerrequired a greater degree of control or supervision, and that the County
was aware of it See Otani v. City & Cty. of Hayl26 F.Supp.2d 1299, 1308 (D.
Haw.1998) (“Under Hawaii law, before a plaintiff can establish a claim for
negligent trainingand/or supervision, thaaintiff must establish that the employer
knew or should have known of the necessity and opportunity for exercising such
control. If an employer has not been put on notice of the necessity for exercising a
greater degree of contror supervision over a particular employee, the employer
cannot be held liable as a matter of lacijing Abraham v. S.E. Onorato Garages
50 Haw. 628, 639, 446 P.2d 821, 826 (1968%antiago’s pleadings faib identify
a specific training program, a deficiency in the program, or any facts describing how
the deficiency is related to the injuries allegedor does heset forthfacts
identifying how the Guntyfailed in its supervisy responsibilities Accordingly,
the County is entitled to summary judgmentamry state law claims for negligent

training and/or supervision.
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F. Summary Of Claims Against The County

Evenconstruing the evidence and all inferences in the light most favorable to

the nonmoving party Santiago fails ta@lemonstrate thdhere is any genuine issue

for trial on his Section 1983 municipal liability or state law claims as to the County.

Accordingly, the County is entitled to summary judgment on all claims.

CONCLUSION

For the bregoingreasonsDefendants’ Motiorflor SummaryJudgmenobn All
Claims is GRANTEDwith respect tall claims againsall Defendants, other than
Santiago’sSection 198%xcessive force claims toOfficer Veincent Tha cause
of actionremains for trial

IT IS SO ORDERED.

DATED: Decembef0, 2017at Honolulu, Hawalif.

AES Biay
._-,:1""‘ Pt ':?fr_\,'

Derrick K. Watson

Liniced States District Judge

Santiago v. Ctyof Haw. et al, CV 16-00583DKW-KSC, ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS' MOTION FOR SUMMARY JUDGMENT ON A LL
CLAIMS
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