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UNITED STATES DISTRICT COURT

DISTRICT OF HAWAII

DAIRY ROAD PARTNERSand
GLENN NAKAMURA,

Plaintiffs,
VS.

MAUI GAS VENTURES LLCand
PAUL CHENG,

Defendand.

CIV. NO. 1600611 DKWKJIM

ORDER GRANTIN G
DEFENDANTS’ MOTION TO
DISMISS REFILED FIRST
AMENDED COMPLAINT

Dairy Road and Nakamura initeatthis action on November 16, 2016ee

Compl., Dkt. No. 1.0n July 20, 2017, they filed what they termedR&filed”

First Amended ComplaintSecond Amended Complaint” or “SACDkt. No.

40). Through the SACPIlaintiffs seekmonetarydamages anequitablerelief

arising out of aralleged, fraudulently procuréddanagreementith Maui Gas and

Cheng

For the reasons set forth below, the Court GRANTS Defendants’ Motion to

Dismiss the SAC. MTD, Dkt. No. 41Countl of the SACis hereby DISMISSED

WITHOUT PREJUDICEwhile all other counts are DISMISSED WITH

PREJUDICE
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BACKGROUND

On or about December 9, 2009, American Savings Bank, F.S.B. (“ASB”)
extendd a$1,384,213ommercial loan to Dairy RogtASB Loan”) that was
guaranteetby NakamuraDairy Roads'Gereral Partner SAC § 8 Dkt. No. 40.
The ASB LoargrantedASB a lien and security interest in the propddyatedat
380 Dairy Road, Kahului, MauHawaii, Tax Map Key (2) 38-65-27 (“Subject
Property).! SAC 4, 8, Dkt. No. 40

On March 3, 2013, &fr Dairy Road fell behind oris mortgage payments
under the ASB LoarASB filed for foreclosuran the Second Circuit Court of the
State of Hawaii, Civil No. 1-:3-0283(3) (“Foreclosure Action”)SAC {12, Dkt.

No. 40. Dairy Road also filed for Chapter 11 bankruptcy around that time. SAC
1 13 (stating that the eventual dismissal of the bankruptcy case delayed
proceedings in the Foreclosure Actiamtil December 24, 2014).

Cheng’s Interest in the Subject Property

While the Foreclosure Action was pendi@iieng—a “selfproclaimed
investor from Texas” (Mem. in Opp’n at 2, Dkt. No. 4#)o isthe “principal and
controlling person” of Maui Gas (SACA Dkt. No. 40—allegedly approached

Nakamurdor advice regarding hidnterest in investing in commercial properties

“The Subject Property is income producing, and its industrial uses include warehaesiaral
office use, a service station and convenience store, and retail sale afgasolior fuels, and
sundries, some of which is subleased by [Dairy Road].” SAC 1 9, Dkt. No. 40.
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in Hawail.” SAC {11, Dkt. No.40. Apparently, the two became friends,
Nakamura “acquaint[ed] Cheng with the Subject Property,” and based on Cheng’s
“promises that Cheng and [Maui Gas] could financially asBitintiffs with their
defaulted ASB LoanCheng Nakamura and ASBegan to negfiate a deal SAC
1911, Dkt. No. 407

Chengrepresentetb Nakamurand othersthat Cheng was going to buy
the ASB Loan onjPlaintiffs’] behalf to help [Dairy Road] gain some time to
refinance or s€ll(SAC 116) and to stop the Foreclosure Action (SATC4). As
discussed further below, in consideration for what Plaintiffs characterize as
Cheng'’s offer to give Plaintiffs a chance to repay the note within a certain period
of time, Chengoughtguaranteed rent proceeds from agious leases of the
Subgct Property, together wittemediaibn of identified contamination on the
propertyby Plaintiffs Towards tleseends, on September 9, 2014, Cheng emailed
Nakamura’s son, Garth:

Let’'s work on Dairy Road Get me bank contact. Get me ESA

report on contamination. | will just cold call the bank and say |
want to buy the note.

The Court hasttempted to summarize the salient points associated with this negotiation process
in light of Plaintiffs’ decision to attach several hundred pages of emailspomeence to the

SAC. These several hundred pages of emails comprise Exhibit 7 to the $#8,isvsplit into

four parts spanning overlapping time perio&geEx. 7.1, Dkt. No. 40-8 (including emails dated
Sept. 23, 2014 to Dec. 23, 2014); Ex. 7.2, Dkt. No. 40-9 (emails from Dec. 11 to Dec. 29, 2014);
Ex. 7.3, Dkt. No. 4@0 (emails from Sep#® to Dec. 24, 2014); and Ex. 7.4, Dkt. No. 40-11

(emails from Sept. 18, 2014 to Dec. 11, 2014).

3



SAC, Ex.7.3 at 33, Dkt. No. 400. On September 17, 2014, Chuck Choi, Dairy
Roads attorney provided a copy of the complaint in the Foreclosure Action to
Cheng. SAC, Ex. 7.3 at 36, Dkt. No.-40. Choi also asked Cheng to send a
written proposal directly to ASB’s attorney, Wayne Mau, and suggested specific
languagédor him to do so
| understad that [ASB] has a foreclosure case pending against
Dairy Road Partners in Maui Circuit Court. However, | also
understand that Dairy Road Partners’ underground storage
tankshave disharge issues that could costify Road or any
other potentially respaible party significant sums to
remediate. Nevertheless, | am willing to purchase the bank’s
Note, Mortgage and related loan documents for $400,000,
which is approximately 30% of the outstanding principal
balance due on the loan. |If an agreement is ezhand
documented, | could close the transaction within a week or two.
SAC, Ex. 7.3 aB5-36 [Choi enails datedSept. 17and 18, 2014], Dkt. No. 400.
Cheng’'sOffer to Purchase the ASB Loan
On September 20, 2014, Cheng emailed a $300,000 purches@mposal
to ASB, with a copy to ChoiSAC 1114-15, Dkt. No. 40SAC, Ex. 7.4 at 58,
Dkt. No 4011). When no response from the bank was immediately rece@reu,
contacted ASB’s attornegn September 26, 205bHd was told “that the bank
wanted to review its environmental consultant’s written report, which is expected

next week]” before respating. SeeSAC, Ex. 7.1 at 5, Dkt. No. 48. By

October 6, 2014, the negotiations were in the same posture, witlstASB



consideing the environmental reports on the Subject Propdsgfore“putting
together a formal written response to Mr. Chen§AC, Ex. 7.1at11, Dkt. No.
40-8.

A week later, ASBsubmitted acounteroffer (seeSAC, Ex. 7.1 at 22, Dkt.
No. 408 (writing, “l understand the bank countered Paul Chgngtjd on
October 15, 2014, Cheng contact@uboi asking for “an exact list of collateral
securing the Dairy Road Note to ASB,” and for various related financial statements
and “undelying ground leases{SAC, Ex. 7.1 at 21Dkt. No. 438). At the same
time, Choimade his own requestsking ASB for a copy of Mr. Nakamura’s
report so that he can codsr the bank’s counter offer.” SAC, Ex. 7.1 at 22, Dkt.
No. 408.*

On October 15, 2014 hengemailedChoiasecond time.Cheng reminded
Choi that‘health dept sign offon remediation of the property was necessary
“before | close” (SAC, Ex. 7.1 at 23, Dkt. No.-8Dand that “I will insist on a
lockbox control receipts account structure so | make sgee honthlyrent]
payments” (SAC, Ex. 7.4 at 12, Dkt. No.-4@). Chendollowed up withGarth

Nakamurahe next dayo find out ‘what is the besHlaintiffs] are able to pay on

3Choi requested a copy of the environmental reports from ASB. SAC, Ex. 7.1 at 15, Dkt. No.
40-8.

*ASB declined to provide its internal reports to Choi amthr stated that because the proposed
sale would be between ASB and Cheng, ASB intended to deal directly with Cheng. SAC, Ex.
7.1 at 24, Dkt. No. 40-8.



the deal so [Cheng] can get back to ASB.” SAC, Ex. 7.4 aDRB No0.40-11.
Cheng’smessagncluded the following deal summary
The general concept | am willing to do is as follows:

$15,000 to $20,000 a month depending on how much | have to
pay for the note.

Minimum term 4 years before buyout can take place.

Collateral control in “lockbox” style banking arrangement of
rent receipt from Savers and gas receipts up to the monthly
amount. This entails depositing automatically all receipts
monthly to the lock box and then after | get my monthly, |
release automatically albther amounts above that back to
you/operator.

Buy back from me any time after 4 years for my original
purchase price from ASB be it X or $750,000.

Otherwise, the deal just goes on for the rest of the length of the
land lease.

Please advise as to yarontinuing interest.
SAC, Ex. 7.4 at 13kt. No. 4611. Although thesAC mntains no evidence of a
specificresponse from Plaintiffs, Gartitakamurasubsequently began
communicating with a Department of Heatitficial regarding an underground
storagetank precision testSee, e.g SAC, Ex. 7.4 at 224; Dkt. No. 4011.
Cheng’sAcceptance of ASB Couni®rffer
On October 29, 2014 heng sucessfuly purchasd the ASB Loan

announcing to Plaintiffs thatASB accepted my offer-$400k,”and“We are



ON.” SAC, Ex. 7.4 at 15, Dkt. No. 4D1.> ChengofferedChoi a fewadditional
details
Ok. [ASB’s attorney] is going to brief me on the collateral
package and where the civil litigation stands. Let me get my
feet on the ground on his legal package and thecam have a
conference call with you[, Nakamura,] and Garth to see how we
can move the game forward.
| told [Nakamura] to hurry up now and.. get the
environmental issue resolved be it $80k to clean up the test
wells or whatever.
SAC, Ex. 7.4 at 1617, Dkt. No. 4011°
Loan Modification Negotiations
Upon concluding negotiations with ASB over the loan purchase, Cheng

turned to negotiating a loan modification with Dairy Road. As part of that process,

he introduced Choi to both Alice Wong, his partner in Texas, and Anthony

®Although Cheng's original offer to ASB, dated September 20, 2014, was for $308e200 (
SAC, Ex. 7.3t 4Q Dkt. No. 4010), $400,00Qvas the ultimat@urchase priceseeSAC, Ex. 7.4
at 15, Dkt. No. 4Qt1). Aside from a reference &SB’s October 15, 2014 counteroffi@ran
email from Choi to ASB’s attornef5AC, Ex. 7.1 at 22, Dkt. No. 40-8), tBAC contains no
other history explaining the $100,000 price difference.

®Cheng posed three additional questions to Plaintiffs at the end of this October 2820114
regarding (A)whether Plaintiffs would havhe “capital to pay for the $80k clean Up,

(B) whether they had the capitab do a $100k renovation of the store interior,” and (C) when
Plaintiffs expected tébuy out their partners.” SAC, Ex. 7.4 at 16-17, Dkt. No. 40-11. Choi
answered that (A)Cleanup costs: the State needs to approve the vendor’s proposal[,] but
[Nakamura] informs me that [Dairy Road] can lmavrthe money to fund this”;

(B) “Renovations: [Nakamura] may need to borrow money for this[;] [h]e indicatedrigra
partnership with you”; ash (C) “Settlement: | thought we had an agment but Yamashitas are
now asking for releases which is something [Nakamura] is not willing to gihewtiaccess to
financial information.” SAC, Ex. 7.1 at 31, Dkt No. 40-8.
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Barbieri, his attorney. SAC, Ex. 7.1 at 31, Dkt. No-848ee als&AC 132, Dkt.

No. 40 (referring to Wong as Cheng’s Texas “accounta8&)C, Ex. 7.4 at 25,

Dkt. No. 4811. Chengrequested “a bunch of documents frPraintiffs] at their

earliest convenience,” to lberwardedto Barbieri andVong who would be

calling Choi to go over all the facts and structures” (SAC, Ex. 7.1 at 31, Dkt.

No. 438), including:

1.
2.

© ®

Land Lease from HRT and all amendments

Lease of C storemd office to Waiehu Partners and
amendments if any

AntennalLease and all amendments

Savers Lease and all amendments

Gasoline Excise Taxes owed recap and correspondences
with State

Insurance Policy and all correspondences on
Environmental Issues

Property and Casualty liability Insurance policy on C
store and improvements in place

Buyout Agreement from Junior Partners

Operating Plan from [Nakamura]/Garth going forward
andfinancial proposal for us

(SAC, Ex. 7.4 at 28)kt. No. 4011). On November 10, 201€heng followed up

with GarthNakamuraindicating that the following items were still outstanding:

a0 E

© N o

your proforma going forward

buyout of your partners

regaining control of the C Store

tank pressure test

final environmental cleanup cost estimate and funding
process

cap ex budget on updating C store

Savers building lease extension’

Outstanding Land lease paymenrtNEED RECAP
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9. Outstanding bank escrow on #8 abeWdEED RECAP
SAC, Ex. 7.1 at 57, Dkt. No048. On November 17, 2014, Wong requested five
additional documents from Garttakamuraincluding: “Rent roll,” “All tenant
leases and amendments,” “Security deposit schedule,” “Current insurance
policies,” and “Mortgage Tax payment status, if apflied SAC, Ex. 7.1 at 61
Dkt. No. 408.

On November 18, 2014, Cheng wrote an enaatbarth Nakamurantitled,

“Proposal to Glenn NakamuraDairy Road Ventures Maui Gas Station”

Need a plan for:

Remediation costs. | need to know you are all going timper

the necessary remediation whatever the test results next month

specifies.

C-Store remodel. | need to know that you guys are going to
remodel the store so that you can compete.

Status: Buyout of [Dairy Road
SAC, Ex. 7.4 at 33, Dkt. No. 4D1. At the same time,saa “Counter back to
[Plaintiffs],” Chengoffered to “Keep presémote—we remain as lender onlyl[,]”
apparently without any modification, or to “Revise Terms of Note” according to a
detailed plan appearing therei8eeSAC, Ex. 7.4 at 3439 [Revision Plan]Dkt.
No. 4011 The next dayChengoffered additional ideas on how to structure any
modification:“[w]e can raise the buyback price, apply some of the upfront

payments towards the buyback and end up in the sk pnd soliciedfrom
9



Dairy Road other “good ideas to make us both comfortable.” SAC, Ex. 7.4 at 40
41, Dkt. No. 4611.

On November 24, 2014, Dairy Road indicated that it takig Cheng'’s
advice to heart. GarthNakamura advised #tPlaintiffs were“trying to work on
our numbers and also trying to put together a creative solution that will be in the
best interest for both partiesSAC, Ex. 7.4 at 4243, Dkt. No. 4011. Cheng
responded enthusiastically: “Everything is open to discussion. | aenore
concept guy. Give just me something that makes sense and we will do it.
Mahalo... Tell [Nakamura] don’t think | am not a friend, etc., Just want to
undersand the margins of the dealSAC, Ex. 7.4 at 48Dkt. No. 4011.

The parties continued txehange details and other information via email
over the next few weeks, and when Garth shared with Cheng “a future project [his]
father [(Nakamura) was] looking into that includes a gas statistare, fast
food,” Cheng responded: “Let’s get our deal done first.” SAC, Ex. 7.4, &l438
No. 4011.

As of December 10, 2014, Plaintiffs acknowledge tG&teng was still
offering [Dairy Roachat leastlhree options

Chuck,

| met with my partners and we are@mable to the following options:

If you do not want to make a deal, we will go immediately to
foreclosure. We will sell to the highest bidder at the auction. If no
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one comes, then we will keep it and hire someone to run the
operations.

If you do want to make a deal, we offer the foliogy3 Options:

Option 1: 12 months and we give you a one time 30 day window to
buy us out at the 12th month for $500,000. Monthly payment is:
$7,500.00 per month in the interim. Buyout price is at $500,000.00.
Option 2: 24 months and we give you a one time 30 day window to
buy us out at the 24th month. Monthly payment is $7,500 for the first
12 months, and then $9,000 per month for the 2nd twelve months,
Buyout price is at $560,000.00.

Option 3: 36 months and we give you a one time 30 day window to
buy us out at the 36th month. Monthly payment is $7,500 for the first
12 months, and then $9,000 per month for the 2nd twelve months and
$11,000 per month for the third twelve months, Buyout price is at
$620,000.00 at the 36th month window.

After 36 months, if no buyout takes place, we will foreclose but we
will always entertain an offer to extend the lease.

Buyout price is the same for each 12 month period whether you pay
us off at the first or the last month of each 12 month period.

Nakamura to remediate immediately and or obtain clean Health
Department permit to operate.

No financing allowed on any of the leasehold properties or against
any leases during the time of lease.

Paul Cheng
SAC, Ex. 7.4 at 5661, Dkt. No. 4011 [hereinafter OptionEBmail]; SAC 25,
Dkt. No. 4Q see als®&SAC, Ex. 7.4at 5Q Dkt. No. 4311 (forwarding Options

Email to Garth Nakamura)
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On December 11,214, Chengelaborated on the alternatives he had
proposed the previous day

Here are some of the nononetary termsve need on the deal with
[Nakamural:

He and his partners and the purchasing entity takes on all liability and
indemnifies us from any and all issues including retribution from ASB
upon purchase.

He produces a Health Department permit to continue to t@péra

gas station within 45 days from December 15, 2014 or begins fully
funded remediation within 30 days from December 15.

He starts renovation of the store with a fully funded budget, plans we
approve asap but not later than 60 days after Decemb2014, ]

If he fails to do any or all of the above, he can still buy us out at
whatever price we allow him on the proposal beforéduishe will
have to do so within 15 days from the last default date from items 1, 2
or 3 above or we foreclose and he voluntarily agrees to a friendly
foreclosure and deeds the properties to us.
SAC, Ex. 7.4 at 54, Dkt. No. 401. Several days later, onddember %, 2014,
Choiresponded with a draft proposal or term sheet of his @a@SAC, Ex. 7.1
at 76-72, Dkt. No. 468. On December 19, 2014, Choi followed up with Cheng
stating, “I think the ball is in your court?” SAC, Ex. 7.1 at 76, Dkt. Ne840
OnDecember 23, 2014pparently following several telephone
conversations between the princip&$0i drculated whahe referred to as a

“proposed final term sheeSAC, Ex. 7.4 at 548, Dkt. No. 4611. In response,

Cheng told Choi to “[w]ork it out with Tony Barbieri,” because “Bngre not
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closing the deal unless he’s satisfied with the details.” SAC, Ex. 7.4 at 57, Dkt.
No. 4011. Barbieri subsequently wrote to Choi with “[a] few things, all of which
we need to get worked out before the loan modiboaagreement goes into
effect” SAC, Ex. 7.2 at 9, Dkt. No. 49. Those “things’includedseveral
estoppel agreements to be executed by the Borr@uarantor ad subtenantsa
Reconciliation of all outstanding rents in escrow and rents not paid from all the
subtenants,” ardr “documentation . . thatall rents are currerit. SAC, Ex. 7.2 at
9, Dkt. No. 409. Notwithstanding these outstanding itef@arbieri senta draft
loan modification agreement to Cham December 24, 2014SAC, Ex. 7.2 at 20
Dkt. No. 4089 (referring tahe“First Loan Modification Agreement,” Dkt. No. 40
9 at 2340).

Over the next several days, the parties, led by BarbierCand continued
to negotiate and discuss the terms of the loan modification agreeSeme.g.
SAC,Ex. 7.4 at 7473, Dkt. No. 4011; SAC, Ex. 7.2 at 4648, Dkt. No. 469.
Among other thingsChoi wroteto Barbieri onDecember 29, 2014 with the
following request “I know this is a moot point, but could | get a copy of the option
(to satisfy my client’s curiosity)."SAC, Ex. 7.2 at 534, Dkt. No. 409. In
response, Barbieri asked, “What option?” SAC, Ex. 7.2 at 53, Dkt. N®. 4Thoi
answered, “The agreement whereby ASB agreed to sell the paper tg]JChen

SAC, Ex. 7.2 at 53, Dkt. No. 49. To which Barbieri responded: “Unfortunately
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that document is subject to various confidentiality provisions sonat disclose it
to you at this time. And besides, as you already pointed out, it is a moot point.”
SAC,Ex. 7.2 at 53, Dkt. No. 40.

The next day, regarding upcomirgntpaymentshat were to be made
directly to ChengBarbieri informed Choi, We sent letters to all the subtenahts
SAC, Ex. 7.3 at 6, Dkt. No. 400. Choi responded with some concern regarding
the consequences of subtenant rents going to the new lender on “the borrower’s
ability to operate its busine8sSAC, Ex. 7.3 at 15, Dkt. & 4010. And Barbieri
then asked Chof[w]hat business doesdiry Road have aside from owing [sic]
the property’ beforeinviting Choi to callhim the following day SAC, Ex. 7.3 at
15, Dkt. No. 46010.

At some poinshortlythereafternegotiations wer the loan modification
agreement ceasédThat is evident because, on January 12, 20h8&nds
attorney contacted the courttime Foreclosure Actioand advised that Maui Gas
was the “newowner of the ASB Loanand would presumably be substituting in
place of ASB as plaintiff SAC {29, Dkt. No. 40.Moreover, ‘on May 14, 2015,
[Maui Gas] filed for summary judgment against [Dairy Road] and against

Nakamura for the entire principal loan balance as well as an immediate money

"The correspondence that Plaintiffs included in Exhibit 7 to the SACveittemails between
Barbieri and subtenants of the Subject PropeBige, e.g.SAC, Ex. 7.3 at 29-30, Dkt. No. 40-
10. The exhibits offer no further insight into the negotiations or the reasons whyrthe loa
modification agreement was never executed.
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judgment against Nakamufas Guarantorjsubsequently awarded in the amount
of $1,270,933.79.” SAC %0, Dkt. No. 40.
Procedural History

Plaintiffs initiated the instant lawsuit on November 16, 2016. Compl., Dkt.
No. 1. Defendants filed a joint Motion to Dismiss on April 10, 205&eDkt. No.
21. On May 22, 2017 n addition tdfiling their Memorandum in @position (Dkt
No. 27)to the April 10, 201motion Plaintiffs filed a“First Amended Complairit
(Dkt. No. 28) without leave of cousfollowed by a belated Ex Parte Motion for
Leave to File First Amended Complaint on May 23, 2(0kt. No. 29) After a
June 19, 201Rule 16 Scheduling Conferenbefore the Magistrate Judgseé
EP, Dkt. No. 37, the Magistratdudgedenied theEx Parte Motion (Dkt. Na36).

On July 6, 2017, the Magistrate Judge sign&tipulation Regarding First
Amended Complaint and Ord@kt. No. 39), in which the parties agreed tthes
May 22, 2017 complaint would “be deemed withdrawtheaut prejudice.”
Pursuant to theameStipulationand OrderPaintiffs thenfiled arotheramended
complaint which theystyled asa “Refiled First Amended Complaifthereinafter
referred to as the “SAC.SAC, Dkt. No. 40. The SA@sserts five claims for
relief: Fraud oMisrepresentatiof'Count|”; SAC {34); Breach of Contract

(“Countll”; SAC 1135-36); Promissory Estoppédt Countlll”; SAC {Y37-38);
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Specific Performance of thmiy-back agreement with ChengQ6untlV”’; SAC
1139-40); and Breach of Fiduciary Dut{QountV”; SAC 1141-42)2

Defendantdiled their Motion to Dismiss (“MTD”) th&sAC on August 21,
2017 MTD, Dkt. No. 41 Plaintiffs opposed the MTD on September 28, 2017
(Opp’n, Dkt. No. 45),to whichDefendants repliedn October 5, 201{Reply in
Supp., Dkt. No. 46) The parties appeared before this Court at a hearing on the
MTD on November 16, 2017>eEP, Dkt. No. 48 The Courttook mattes under
advisement, andhe instant disposition follows.

LEGAL STANDARDS

Motion to Dismiss Pursuant toederal Rule of Civil Procedur&2(b)(6)

A motion to dismiss under Federal Rule of Civil Procedure (“FRCP”)
12(b)(6) challenges a complaint’s compliance with the pleading requireafents
the Federal Rules

The Court may dismiss a complaint under the rule for “failure to state a
claim upon which relief can be granted” when there is a “lack of a cognizable legal
theory or the absence of sufficient facts allegddMG Recordings, Inc. v. Shelter
Capital Partnes, LLC, 718 F.3d 1006, 1014 (9th Cir. 2013) (quotBwgistreri v.

Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990)). In other words,

®plaintiffs apparentlysought leave to filthese claims, or reasonable facsimiles;amterclains
in the Foreclosure Action, but their motion was detigdhe state court judgeithout prejudice.
SAC 31, Dkt. No. 40.

16



plaintiffs are required to allege “sufficient factual matter, accepted as true, to ‘state
a claim to relief thais plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678
(2009) (quotingBell Atlantic Corp. v. TwombJ\650 U.S. 544, 570 (2007 pee
also Weber v. Dep't of Veterans Affais21 F.3d 1061, 1065 (9th Cir. 2008). “A
claim has facial plausibility when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged.Igbal, 556 U.S. at 678 (citinfwombly 550 U.S. at 556).
Factual allegations that only permit the Court to infer “the mere possibility of
misconduct” do not constitute a short and plain statement of the claim showing that
the pleader is entitled to relief as required by FRCP 8(a)at 677, 679
(explaining that Rul® “does not require ‘detailed factual allegations,’ but it
demands more than an unadorned,deéndantuunlawfully-harmedme
accusation”).

Courts considering a motion under Rule 12(b)(6) are generally limited to
reviewingthe contents of the complainfeeSprewell v. GoldeState Warriors
266 F.3d 979, 988 (9th Cir. 200Qampanelli v. Bockrathl00 F.3d 1476, 1479
(9th Cir. 1996). If matters outside the pleadings are considered, the Rule 12(b)(6)
motionis treated as one for summary judgme®ée Keams v. Tempe Techt.Ins
Inc., 110 F.3d 44, 46 (9th Cir. 199'Anderson v. Angelon86 F.3d 932, 934 (9th

Cir. 1996). Courts may, howevefconsider certain materialsdocuments
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attached to the complaint, documents incorporated by reference in the complaint,
or matters of jdicial notice—without converting the motion to dismiss into a

motion for summary judgment.United States v. Ritchi842 F.3d 903, 908 (9th

Cir. 2003). Documents whose contents are alleged in a complaint and whose
authenticity is not questioned by any party may also be considered in ruling on a
Rule 12(b)(6) motionSee Marder v. Lope4d50 F.3d 445, 448 (9th Cir. 2006);
Knievel v. ESPN393 F.3d 1068, 1076 (9th Cir. 200Beartland Payment Sys.,

Inc. v. Central Pac. Bank012 WL 488107,2 (D. Haw.Feb. 13, 2012).

For purposes of ruling on a Rule 12(b)(6) motion, the court “accept[s]
factual allegations in the complaint as true and construe[s] the pleadings in the
light most favorable to the nonmoving partyManzarek v. St. Paul Fire & Marine
Ins.Co, 519 F.3d 1025, 1031 (9th Cir. 2008). However, conclusory allegations of
law, unwarranted deductions of fact, and unreasonable inferences are insufficient
to defeat a motion to dismis&ee Igbal556 U.S. at 678 (explaining that the
construeeastrue/lightmostfavorable tenet “is inapplicable to legal conclusions”);
Sprewel] 266 F.3cat 988;see alsarwombly 550 U.S. at 555 (“While a complaint
attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual
allegations . ., a plaintiff's obligation to provide the ‘grounds’ of his ‘entitlement
to relief’ requires more than labels and conclusions, and a formulaic recitation of

the elements of a cause of action will not do.” (internal citations omitted)).
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Moreover, the court need not accept as true allegations that contradict matters
properly subject to judicial notic@ormust it assume thailegations contradiet
by the exhibits attached to the complaan¢ true Sprewel] 266 F.3d at 988.
Ratherthe Ninth Circuit has explained, “the factual allegations that are taken as
true must plausibly suggest an entitlement to relief, such that it is not unfair to
require the opposing party to be subjected to the expense of discovery and
continued litigation.” Starr v. Baca652 F.3d 12021216 (9th Cir. 2011)
Motion to DismisCountl Under FRCP 9(b)

Claims sounding in fraud muatsosatisfy FRCP Rule 9(b), which requires
a party to “state with particularity the circumstancesstituting fraud or mistake”
andprovidesthat “[m]alice, intent, knowledge and other conditions of a person’s
mind may be alleged generally:[C]ircumstances must be alleged with enough
specificity “to give defendants notice of the particular misconducso they can
defend against the charge and not just deny that they have done anything wrong.”
Kearns v. Ford Motor Co567 U.S. F.3d 1120, 1124 (9th Cir. 2009) (internal
guotation marks omitted))To that endRule 9(b)demands detailed allegations
setting forth “the time, place, and nature of the alleged fraudulent activities.”
Moore v. Kayport Package Exp., In885 F.2d 531, 540 (9th Cir. 1988ge also
[llinois Nat’'l Ins. Co. v. Nordic PCL Const., In&70 F. Supp. 2d 1015, 16337

(D. Haw. 2012) (explaining that allegations of fraud “must be accompanied by ‘the
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who, what, when, where, and hoaf the misconduct charged(quotingVess v.
Ciba-Geigy Corp. USA317 F.3d 1097, 1106 (9th Cir. 2003))M] ere conclusory
allegations ofraud are insufficient."Moore, 885 F.2d at 540

“Because a dismissal of a complaint or claim grounded in fraud for failure to
comply with Rule 9(b) has the same consequence as a dismissal under Rule
12(b)(6), dismissals under the two rules are treatdlld same mannérVess 317
F.3d at 1107

Leave to Amend

Under Rule 15(4») of the FRCP, leave to amend a party’'s pleading “should
[be] freely give[n] ... when justice so requires3eelopez v. Smiti203 F.3d
1122, 1127 (9th Cir. 2000) (en banc) (explaining that “the underlying purpose of
[FRCP] Rule 15 .. [is] to facilitate decision on the merits, rather than on the
pleadings or technicalities”) (quotirpll v. Carlson 809 F.2d 1446, 1448 (9th
Cir. 1987)). Further the Ninth Circuit has explained that “a district court should
grant leave to amend even if no request to amend the pleading was made, unless it
determines that the pleading could not possibly be cured by the allegation of other
facts” Cook, Perkiss & Liehe, Inc. v. N. Cal. Collection Serv.,18t1 F.2d 242,
247 (9th Cir. 1990jciting Bonanno v. Thoma809 F.2d 320, 322 (9th Cir. 1962);
Erlich v. Glasney352 F.2d 119, 122 (9th Cir. 1965Nonetheless, leave to

amend may be denied for “undue delay, bad faith or dilatory motive on the part of
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the movant, repeated failure to cure deficiencies by amendments previously
allowed, undue prejudice to the opposing party by virtue of allowance of the
amendment, futility of amendment, étdVlayes v. Leipzige729 F.2d 605, 608
(9th Cir. 1984) (quotingroman v. Davis371 U.S. 178, 182 (1962)).

DISCUSSION

For the reasons set forth beldive Motion to Dismiss is GRANTED.
Counts I+V are DISMISSED WITH PREJUDICEHowever, lecause factsiay
exist that would allowPlaintiffs’ fraud claimsto proceedCountl is DISMISSED
WITHOUT PREJUDICEAND WITH LEAVE TO AMEND.

l. Fraud/Misrepresentation (Countl)

“[F]raud in the inducement is fraud which induces the transaction by
misrepresntation of motrating factors such aslue, or extent, usefulness, age,
other characteristic of th@operty.” Schmidt v. Fid. Nat'l Title Ins. Co2009 WL
10676787, *12 (D. Haw. Sept. 30, 20@quotingAdair v. Hustace640 P.2d 294,
299 (Haw. 1982)abrogated byAss’'n of Apt. Owners of Royal Aloha v. Certified
Mgmt., Inc, 386 P.3d 866 (Haw. 201&s amendedinternal brackets omitted)
In Hawali, a party claiming fraud must establish four elemef{tE) false
representationseremade bydefendants(2) with knowledge otheirfalsity . . .,
(3) in contemplation oplaintiff's reliance[thereon, and (4)plaintiff did rely on

them” Shoppe v. Geei Am., Inc.14 P.3d 1049, 1067 (Haw. 200@uoting TSA
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Int’l, Ltd. v. Shimizu Corp990 P.2d 713, 725 (Hau999, as amended The
party claiming fraudears the burdeto “establish these elements by clear and
convincing evidencé&.TSA Int’l, 990 P.2dat 725 (quotingHawaii’'s Thousand
Friends v. Andersqry68P.2d 1293, 1301 (1989)additional citations omittedl)
Plaintiffs have not met this burden

In the SAC, Plaintiffs maintain that the “very central essenc#ieparties
agreement was that Defendants would “stop any foreclosure spravite
[Plaintiffs] with breathing oomand refinancing optiors SAC {30, Dkt. No. 40
Plaintiffs allege thaDefendants;knowing that Pairy Road would be damaged
as a result of thefialse promises” (SAQ 34(b)), misrepresented tht.)
Defendantsintended to helpPlaintiffs, (2) Defendants would purchase the ASB
[L]Joan indirectlyfor” Plaintiffs, (3) Defendantswould give [Plaintiffs] time to
buy backthe property, (4) Plaintiffs “would have three options for buying back
the property and that they could choose any onleadhree,” (5) ‘Uponthe
purchase of the ASB [L]oan,” Defendarfitgould not forecloseand would
dismiss the Foreclosure Actioi®) “there would be no foreclosure deficiency
judgment againstPlaintiffs, and (7) Plaintiffs'would benefitfrom thediscounted
price negotiated and paid to ASESAC 1 34(a)). Plaintiffs contend that theyere
induced by these seven fraudulent misrepresentations “to divulge confidential

proprietary information t§Defendantspnder false pretenses and false promises
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that Cheng was going to assist them, when in fact Cheng and [Maui Gas] never
intended to assist [Dairy Road] to save the [S]ubject [P]roperty from foreclosure
...." SAC 134, Dkt. No. 40see als®pp’'n at 7, Dkt. No. 45.

According to Defendants, howeydnese allegations fail to plead a viable
claim for either Misrepresentation or Frauddauntl under the stringent pleading
requiremerd set forth in Rule 9(b) of the FRCReeMem. in Supp. at 23, Dkt.

No. 411. Defendants are correct.

A. Rule 9(b)Pleading Requirements for Fraud

“An allegation of fraud is sufficient” under Rule 9(b) “if it ‘identifies the
circumstances constituting fraud so that the defendant can prepare an adequate
answer from the allegations.Heartland 2012 WL 488107 at *4 (quoting
Neubronner v. Milken6 F.3d 666, 672 (9th Cir. 1993)). To sufficiently “identif[y]
the circumstances constituting fraud,” a plaintiff must identify facts providing
details of the alleged fraudulent activity such as times, dates, and. places
Neubronneyr 6 F.3d at 672citing Gottreichv. San Francisco Inv. Corps52 F.2d
866,867 (9th Cir. 1977) Semegen v. Weidnét80 F.2d 727, 731 (9th Cir.1985)
see alsdvloore, 885 F.2d at 540 (noting that the rule requires detailed allegations
of fraud setting forth “the time, place, and nature of the alleged fraudulent
activities”). Moreover, beyond setting forth tbiejectivefacts necessary to

identify theallegedly fraudulent statementstoansactios, a plaintiff “must set
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forth what is false omisleading aboyi given]statement, and why it is false.”
Vess 317 F.3d at 672 (quotirigecker v. GlenFed, Inc42 F.3d 1541, 1548 (9th
Cir. 1994)).

Striking abalance “between the need to protect defendants from having to
defend factually baseless litigation and the need to afford plaintiffs an adequate
opportunity to develop factual bases for legitimate clavasdiscovery the Ninth
Circuit has held thdRule 9(b) may be relaxed with respect to matters within the
opposing party’s knowledge Neubronner6 F.3d at 672 (citingvVool v. Tandem
Comps. InG.818 F.2d 1433, 1439 (9th Cir987);Moore, 885 F.2dat 540;

DiVittorio v. Equidyne Extractive Indus., In822 F.2d 1242, 12448 (2d Cir.
1987);In re Worlds of Wonder Sedstig., 694 F Supp. 1427, 1433 (N.CZal.
1988)) However,this exception does not nullify Rule 9(bjor even when
“allegations of fraud [are] based on information and belief,” the pleadings
nonetheles&o not satisfy Rule 9(b) if the factual bases for the baliefnot
included.” Heartland 2012 WL 488107, *4 (citingNeubronneyr6 F.3d at 672).

Here, he severimisrepresentatiofidisted in the pleadingdo not meet
these standards. Specifically, the SAC’s fraud/misrepresentation allegatioos do
identify wheneach of the alleged misrepresentations was maa@made each of
them,to whomeach representation was made, or the circumstances surrounding the

communicationi(e.,thewhereandhow) of the falseaood See Moore885 F.2d at
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540;Nordic PCL, 870 E Supp. 2d at 10387 (requiring allegations to be
“accompanied by ‘the who, what, when, where, and how’ of the misconduct
charged” (quoting/ess 317 F.3d at 1106)).

Plaintiffs appear to recognize their deficiencies aage attempted to cure
them by adling a new paragraph to the third version of their compfaiFtat
paragraph introduces and attachaadreds of pages of emails as Exhibit 7 to the
SACthatarepresumably intended to identify theéate, partes, content, and
timeline .. .” of the supposed fraudSAC {32, Dkt. No. 40. Yet tis strategy
fails to identify for the Court-or Defendants-the specificlocation(s) withinthe
voluminous Exhibif7 of representationthat allegedlyconstitute fraud SeeMem.
in Supp. &20, 22, 24, Dkt. No. 41 (noting that Plaintiffs fail to specify what

“false pretenses” were used other than “vague implied” promises and when those

*That paragraph reads, in full,

32. All of the above assurances and representations and reliances are
fully documented and embodied throughout the abveferenced nearly

four months of emails variously exchanged cnegsrencing the tied
together the negotiations between Ghdérepresenhg himself and his
Texas companies), attorney Choi (representing [Dairy Road] and
Nakamura), the Nakamuras (Glenn and his Son Garth), attorney Mau
(representing ASB), attorney Gelber (representing a lessee), accountant
Wong (representing Cheng and his companies) and/or attorney Barbieri
(representing Cheng and his companies) during the months of September,
October, November, and December 2014, some of which are set forth in
Exhibit 7 attached hereto, incorporated herein as to date, parties, content,
and timeline, as requested by [Maui Gas] and Cheng in their insincere
objections to the content of the original Complaint herein.

SAC 1] 32, Dkt. No. 40.
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promises were made). Plaintiffs provide no authority foptiopositionthat such
a blind reference teeveral hundred pages of documenighether “incorporated
herein as to date, parties, content, and timeline” or otherniaa satisfy Rule
9(b)’s heightened standarmahd the Court knows of nori&.SeeMoore, 885 F.2d
at 540

B. Common Lawraud/Misrepresptation

Even assuminglaintiffs’ factual allegationsratrue,and are syported by
the voluminousecord Plaintiffs’ allegations do not state a claim faaud. See
Shoppel4 P.3cat 1067 (citations omitted)

In most instances, fraud actionable only if the first elemertmaterial
(mis)representatior-“relate[s] to a past or existing material fact and not the
occurrence of a future eventT'SA Int’l, 990 P.2d at 725 (emphasis omitted)

(citing Stahl v. Balsara587 P.2d 1210, 1214 (1978))

9See, e.gHeartland 2012 WL 488107 at *3 (noting that “[sJome courts have held that fraud
claims fail tosatisfy Rule 9(b)’s heightened pleading requirement when they rely on shotgun or
puzzle pleadings.” (footnotes omitte¢dgiting Wagner v. First Horizon Pharm., Corpl64 F.3d
1273, 1280 (11th Cir. 2006ln re Metro. Secs. Litig532 F. Supp. 2d 1260, 1279 (E.D. Wash
2007);In re Autodesk, Inc. Secs. Litig.32 F. Supp. 2d 833, 842 (N.D. Cal. 200@}f. Kamaka

v. Goodsill Anderson Quinn & Stifel76 P.3d 91, 113 n.23 (2008) (“This court is not obligated
to sift through the voluminous record to verdy appellant's inadequately documented
contentions.” (quotingn re Guardianship of Carlsmitil51 P.3d 692, 715-16 (Haw. 2007));
Rundgren v. Bank of N.Y. Mella2010 WL 11470586, *2 (D. Haw. Oct. 29, 2010) (“[T]he court
rejects that the court, on its awmust pore through [plaintiff's] documents [attached to the
complaint] to sua sponte raise potential arguments for [p]laintiff—judges ali&kaqtigs,

hunting for truffles [in the record].”) (quotingnited States v. Dunked27 F.2d 955, 956 (7th
Cir. 1991)). But see GlenFedi2 F.3d at 1548 n.7 (holding that the specific complaint at issue
satisfied Rule 9(b) even though its organization made the nature of the fraumildiéi

divine”).
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Fraud cannot be predicated on statements which are promissory
in their nature, or constitute expressions of intention, and an
actionable representation cannot consist of mere broken
promises, unfulfilled predictions or expectations, or erroneous
conjedures as to future events, even if there is no excuse for
failure to keep the promise, and even though a party acted in
reliance on such a promise.
Stah| 587 P.2d at 1218hoppe 14 P.3d at 106&ee, e.gPrim Liab. Co. v. Pace
O-Matic, Inc, 2012 W 263116, *9 (D. Haw. Jan. 30, 2012) (“[Party]’s
contractual promises cannot form the basis of a fraud clai@o{rter v. Karolle
2013 WL 2468360, *9FOF 16] (D. Haw. June 6, 2013)[Defendant’s] claim for
fraud must fail as a matter of law because the false statement forming the basis of
the claim (i.e., thaplaintiff] promised to hold title to [the subject property] in
name only, and to allow [defendant] to transfer title back to himself whenever he
wished) are promissory in nature and, therefore, insufficient to support a claim for
fraud.”).
Thefirst threealleged misepresentations-that(1) Defendants intended to

help the Plaintiffs* (2) Defendantsvould purchase the ASB Loan indirectly on

Plaintiffs’ behalf*? and(3) Defendants would give Plaintiffs time to buy back the

lsee, e.g.SAC 1111 (“Nakamura was induced to acquaint Cheng with the Subject Property of
[Dairy Road], with promises that Cheng and [Maui Gas] could financially dssist. . .”); 15
(referring to “Cheng’s promise of financial assistance to Nakamura and [Rady]”); 16

(“Cheng represented . that Cheng was going to buy the ASB Loan . . . to help [Dairy Road]

).

12See, e.g SAC 115 (describing Cheng’s September 20, 2014 offer to ASB, “which began
Cheng’s negotiations to acquire the Subject Property with the blessings ryf Raaid] and
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property*—even if true, are “promissory in nature and, therefore, insufficient to
support a claim for fraud.Courter, 2013 WL 246836@t*9 [FOF 16]

(concluding after a bench trial that “[the defendant]’s [counter]claim for fraud must
fail as a matter of law because the false statement forming the basis of the claim
(i.e., that [the plaintiff had] promised to hold title to [the subject property] irenam
only, and to allow [the defendant] to transfer title back to himself whenever he
wished) are promissory in nature and, therefore, insufficient to support a claim for
fraud.”); Honolulu Fed. Sav. & Loan Ass’n v. Murpmb3 P.2d 807204 (Haw.

Ct. App. 188) [hereinafteHonFed (“[B]ecause the bank’s alleged

representations as to how it intended to go about collecting the note in the event of
default were promises as to future acts, they were insufficient as a matter of law to
constitute fraud in the pracement of the guaranty.” (quotiftpgers v. & S

Nat'l Bank 274 S.E.2d 722, 723 (Ga. Ct. App. 1980)) (internal brackets omitted)).

indirectly on its behalf”); 16 (“[S]tarting approximately September 17, 2014 amini@ing on
December 26, 2014, . . . Cheng represented to Nakamura and to Choi and to Garth . . . that
Cheng was going to buy the ASB Loan on their behalf . . Cf), e.g, SAC 118 (“Cheng
explained to Nakamura that he and Alice Wong and others on his Texas staff . . . needed
confidential proprietary information about the Subject Property from [Dairy Readable only
from [Dairy Road] or Cheng could not do the deallmghalf indirectly of Nakamura....”).

135ee, e.9.SAC 1116 (“Cheng represented to Nakamura and to Choi and to Garth . . . that
Cheng was going to buy the ASB Loan . . . to help [Dairy Road] gain some time tocefora
sell .. .."); 17 (“Cheng represented that they. would be . . . giving [Dairy Road] additional
time to work out a refinance or sale, Cheng being compensated by being paiduspbsmi
[Dairy Road]”); 21 (“The agreement between the parties to stop any foreclosure sale and to
provide additional time for [Dairy Road] to refinance or sell the Subject Propagyurther
memorialized in a series of written drafts prepared by Cheng'’s sid8§..
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And the remaining allegeaiisrepresentationsthat(4) Plaintiffs would have three
buy-back options to choose froth(5) Defendants would not foreclose on
Plaintiffs upon the purchase of the ASB Lgai6) there would be no foreclosure
deficiency judgment against Plaintiff8and(7) Plaintiffs would benefit from the
discounted price negotiated and paid to ASBare clearly pedictions of future
events, rather than misstatements of existing faee HonFed/53 P.2d at 813;
Stahl 587 P.2d at 12134 (holding that each of the defendastrologer’s alleged
misrepresentations were prophesy relating to future evaritsnaterial facts that
were actually false at the time the representations were made ulimgy.

Murphy, 377 P.2d/08, 712(Haw. 1963). Sowithout more Plaintiffs may not

1“See, e.g.SAC 1123 (alleging that “it was not a question of whether the partiefslceach
agreement, but merely which alternative Nakamura and [Dairy Road] would accept noaeyof
and at their election or so they and Choi were told by Cheng, Wong, and BarB&iSjating
that “the parties had,” by October 29, 2014, “negotiated, accepted and agreed upow virtuall
every material contract term of their arrangement with only Nakamura ndeddert among
proposed alternative refinancing terms,” and @ia¢ng was still offering [Dairy Road] three
options in writing as late as Decber 10, 2014, telling Nakamura that all he would have to do
was pick oney.

1°See, e.g.SAC 117 (alleging that “Cheng specifically t[old] Nakamura that upon acquiring the
ASB [L]Joan Cheng would not foreclose but instead give Nakamura time to refinai@feg.qg,
SAC 121 (referring to Cheng’s “promises to give [Dairy Road] the option of paying diifsts
mortgage once acquired by Cheng through one of his companies for a premium”).

°See, e.g.SAC 1114 (“Cheng approached Nakamura, proposing to buy [the] ASB Loan and
stopping the Foreclosure Action ..”); 21 (describing Cheng’s “promises to assist [Dairy Road]
in stopping the Foreclosure Action”).

"Sege.g, SAC, Ex. 7.4 at 34-39, Dkt. No. 40-11 (informing Garth that “[t]he benefits of a
purchase of the Note” by Cheng to Dairy Road, would be: “Mitigation of foreclosld ti
Reasonable payment stream due to lower initial cost, Limited Liability in casmitiiness
fails[,] Flexible Terms][, and] Buyback Options”).
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base Counkon such statementsdeartland 2012 WL 488104t *6 (thealleged
statement thaplaintiff “would benefit as a result of ‘large and valuable
merchant base in Hawaii. . does not allege a factual misrepresentation, instead
offering a prediction,” and noting further that “[iflgintiff] takes issue with
[defendarits representation that it had a ‘large and valuable merchant base,’ it
fails to allege .. or explain ... what makes this statement false.”).

“Promissory” representations like those listed in the $Adgybe actionable
as fraudif [the representation was] made without the present intent to perform.”
HonFed 753 P.2d at 813 (“Absent [any fraudulent] intent [not to perform its
alleged promise], we must hold that ‘[b]ecause the bank’s alleged representations
as to how it intendetb go about collecting the note in the event of default were
promises as to future acts, they were insufficient as a matter of law to constitute
fraud in the procurement of the guaranty.” (quotitagers v. & S, 274 S.E.2d
at723); Eastern Starinc.,S.A. v. Union Bldg. Materials Corp/12 P.2dL148,
1159(Haw. Ct. App. 1985f“It is true that ‘fraud cannot be predicated on
statements which are promissory in their nature,” but a promise made without the
present intent to fulfill the promise is actionable as fraud.” (internal citations
omitted)). To recover for a future promiskeoweverthere must be some
affirmative evidence of fraudulent intentlonFed 753 P.2d at 203 (citingloha

Petroglyph, Inc. v. Thoma619 P.2d 518, 519 (Haw. Ct. App. 1980Here, thee
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Is none. Plaintiffs have notlleged facts establishing that “[Defendants] never
intended to hondtheir] promises.” SAC $4(a), Dkt. No. 40.

Severalkexample illustrate this omissionk-irst, Plaintiffs place great stock
on anOctoler 29, 2014mail from Cheng to Choi thadad in relevant part\We
are ON” Dkt. No. 4811 at 15 This email came immediately on the heels of
Cheng’s purchase of Defendantsahfrom ASB. Haintiffs gatethatthese three
words somehow indicate th@hengpurchased the loamh behalf of [Dairy
Road] and Nakamutra(SAC 124, Dkt. No. 40lemphasis addej)and “had . .
negotiated, accepted, and agreed upon virtually every material contradcbterm
loan modiication agreementith Nakamura SAC 125, Dkt. No. 40.Just how
these three words accomplish all of that, and how they evidence fraudulent intent
Plaintiffs do not explainRead in context, all these words appear to mean is that
Cheng had wrapped upbe ASB Loan purchase and would be turning his attention
to attempting to reach a second detlis time, with Defendantsto modify their
loan. There is nothing misleading or fraudulent about that because that is precisely
what Plaintiffs’ voluminous recdrdemonstrates Cheng did.

Second, Plaintiffs place equal stock onliBan’s two-word question—
“What optior?”—in aDecember 29, 201dmailexchange witlChoi. SAC, EXx.
7.2 at 53Dkt. No. 409. Plaintiffs appear to believe that this question implied that

Defendants were denying having provided several buyback options to Nakamura in
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an email from Cheng odecember 10, 2014SeeOpp’n at 4, Dkt. No. 45.

Plaintiffs read much from nothing. Barbieri’'s email was a response to Choi’'s
request for a copy of an unspecified “optiol®AC, Ex. 7.2 at 554, Dkt. No. 40

9. Why Choi(notBarbieri) everused the term “option” is not clear, since he later
clarified that the document he wanted was the Ci#e¢8B agreement to purchase
Defendand loan. Id. In other words, th®ecember 2@mail exchangbad

nothing to do withCheng’'sDecember 1®uyback proposalAnd even if it had,

how it evidences fraudulent intent on the part of Defendants is a mystery.

Third, Plaintiffsassert that despite Cheng’s representations to the contrary,
he never intended to work out a new loan with Plaintiffs, and this is demonstrated
by Defendantsnjecting new environmental remediation prerequisites into the deal
at the eleveth hour. SeeSAC 25, Dkt. No. 40 This allegation is completely
contradicted by the record and is entitled to no defereBpeswel] 266 F.3d at
988;see also Igbals56 U.S. at 6785tarr, 652, F.3d at 1216What Plaintiffs own
record demonstrates is that Cheng was concerned about the property’s
environmental conditiofrom the very beginningAs early as September 9, 2014,
more than a month before he had even reached a deal with ASB, Cheng advised
Nakamurahat to work out a loan modification, he needed to see the “ESA report
on contamination.” SAC, Ex. 7.3 at 33, Dkt. No-:H@ The significance of

envronmental problems was also known early on to Defendants’ attorney, Chuck
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Choi, asChoiaddressed it onlg week later in a draft September 17 email to ASB
that he preparefibr Cheng. SAC, Ex. 7.3 at 3536 (“I also understand that Dairy
Road Partners’ underground storage tanks have discharge issues that could cost
Dairy Road or any other potentially responsible party significant sums to
remediate.”).And as if that was not enough to dispel Plaintiffs’ conjecture, Cheng
made clear as early as October 15, 2014 that “health dept sign off” on remediation
of the property would be necessary “before | close.” S&C,7.1 at 23, Dkt. No.
40-8.

Plaintiffs, inother words, have offered nothing by way of fraudulent intent,
other tharconclusory statemesthat “[Defendants] never intended to honor [their
alleged] promises” (SAC $4(a)),that are not supportedand n some cases,
contradicted-by the very record Plaintiffs have introduced as part of their
complaint. Stah| 587 P.2d at 12334 (“[T]he record is absolutely bare as to any
evidence to show whether the [defendant] had any knowledge of or knew at the
time when the [subject] representations were communicated by [defendant] that
they were falsfg]”).

Accordingly, Plaintiffs’ claim for fraud/misrepresentatid@ountl) is

DISMISSED.

33



1. Breach of Contract (Countll)

At the core of the instant dispute is Plaintiffs’ contention that the parties
reached #&an modificationagreement-the “very central essence” of which “was
to stop any foreclosure so as to provide [Plaintiffs] with breathing room and
refinancing options.” SAC $0, Dkt. No. 40. IrCountll, Plaintiffs allege that
they have suffered damage as a result of Defendants’ breach of this contract.

To prevail on a claim for breach of contract in Hawai‘i, a party must prove:
“(1) the contract at issue; (®)e parties to the contract; @hether Plantiff
performed under the contract; (#e particular provision of the contract allegedly
violated by Defendants; and (@hen and how Defendants allegedly breached the
contract.” Keahole Point Fish LLC v. Skretting Canada Jri8&Z1 F. Supp. 2d
1017, 1040 (D. Haw. 2013) (quotiftyergreen Eng’g, Inc. v. Green Energy Team
LLC, 884 F. Supp. 2d 1049, 1053 (D. Haw. 2012)). As proof of the purported
agreement they seek to enforce, Plaintiffs offer three th{dyan unsigned, draft
Term Sheet and Lettef Intent (SAC, Ex. 3 [Term Sheet], Dkt. No.-4)) (2) an
unsignedand undateddraft“First Loan Modification Agreemeh(SAC, Ex. 4
[First Modification Agreement], Dkt. No. 48); and(3) the parties’ alleged part
performance of theeagreemerstin the form of Plaintiffs providing confidential
proprietary information toDefendantsiponpurchase of the ASB LoasdeSAC

1918-20, Dkt. No. 40Q. Defendants, in contrast, characterize their purchase of the
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ASB Loan as an “independent transaction between ASB and Mr. Cheng” that “was
notdependent on the proposed loan modificatiodReply at 67, Dkt. No. 46
(citing MTD at 9, Dkt. No. 441). They a&sertthat no independent loan
modification agreement with Plaintiffs was ever consummalig:d.

None d the evidence Plaintiffs provide establishes the existence of “the
contract at issue” or any “particular provision of the contract allegedly violated”
that may be enforced by the Coukeahole 971 F. Supp. 2d at 1040.
Accordingly, the MTD is GRANTED atoCountll.

A.  The Unsignedocumentd$laintiffs Cite Ae Not Contractually
Enforceable

As evidence oainalleged agreement between Cheng and Nakamura “to stop
any foreclosure sale and to provide additional time for [Dairy Road] to refinance or
sell the Subject Property” (SAC2B, Dkt. No. 40, the pleadingslescribea series
of written drafts prepared bynéng’s side*—including an unsigned, butvery
detailed'Term Sheet and Letter of Intent” (Dkt. No.-40 and an unsigned and
undated “First Loan Modification Agreement” (Dkt. No.-8)

Under the Hawai Statute of Frauds, HRSG56-1(4), no action may be
brought based “[u]pon any contract for the sale of landsr. of any integst in or
concerning them... unless the promeés contract, or agreement..is in writing,
and is signed by the party to be charged therewithi. It is undisputed thahis

writing requirements applcablebecause, as Defendants note, “[t]here is no
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guestion that the agreement that Plaintiffs claim Defendants breached concerns a
contenplated modification of the ASB [L]oan, which was secured by a mortgage
on the SubjecProperty.” Mem. in Supmt 25, Dkt. No. 411 (citingAu v.

Republic State Mortg. Co2013 WL 1339738, *6 (D. Haw. Mar. 29, 2013) (loan
modification agreements subject to the statute of fraudg)best, the dcuments

on which Plaintiffs rely “speak[] only of the possibility of an agreement without
[the parties actuallyagreeing to anything.’Eckerle v. Deutsche Bank Nat’'l Trust
2011 WL 4971128, *4 (D. Haw. Oct. 18, 2014jf'd, 580 Fed. Appx. 527 (9th

Cir. 2014).

The fact that the partiesay have jbintly worked for months . . constantly
exchanging emails, to come up with a plan to allow Defendants to approach ASB
and to purchase the Plaintiffs’ mortgage loan at a discount” (Opp4+Batikt.

No. 45 (citing SAC 117, Dkt. No. 40Q) is irrelevant. Plaintiffs’ voluminous
submissions do not contain any actual agreement, nitiegallege one.See

Northern Trust, NA v. Wolf€012 WL 19833392122 (D. Haw. May 31, 2012)
(finding oral agreement not to reinstitute foreclosure proceedings barred by statute
of frauds and dismissing breach of contract claim)

B. Nothing Else in th&ACEstablishes the Existence of an
Enforceable Agreement

The Court acknowledges that in some circumstanogsftan and signed

contractis not necessary to state a breach of contract claim. For instance, an
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implied contracexists“where the intention of the parties is not expressed, but an
agreement in fact, creating an obligation, is implied or presumed from their acts.”
Kemp v. HawChild Support Enforcement Agendytl P.3d 1014, 1038 (Haw.
2006) The Hawai‘i Supreme Court has found such an obligation “in the case
where a person performs services for another, who accepts the same, the services
not being performed under such circumstances as to show that they were intended
to be gratuitous, or where a person performs services for another on.retpliest
(quotingDurette v. Aloha Plastic Recycling00 P.3d 60, 74 (Hav2004) (internal
citations and quotation marks omittgd)

The essential element of an implied contract, as with all contracts, “is an
apparent mutual intent to form a contradRdgers v. Fukas€010 WL 4812772,
*6 (D. Haw. Nov. 16, 2010)quotingKemp 141 P.3d at 1038)[T]he intent to
incur mutual obligatins is implied from the actions of the partiesd” Indeed,
“[lt is a fundamental principle of law that there must be mutual assent or a
meeting of the minds on all essential elements or terms in order to form a binding
contract.” Carson v. Saitp489P.2d 636, 638 (Haw971) (quotingHonolulu
Rapid TransitCo.v. Paschogl51 Haw. 19, 26449 P.2d 123, 127 (Haw968));
accord Rennick v. O.P.T.I.O.N. Care, In&7 F.3d 309, 315 (9th Cir. 1996)
(citation omitted). Such mutual assent, at minimum, must include “an offer, an

acceptance, and consideratioi’re Estate of Tahilan v. Friendly Care Home
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Health Servs., In¢731 F. Supp. 2d 1000, 1006 (D. Haw. 20tRjotingDouglass
v. Pflueger Haw., In¢135 P.3d 129, 134 (Ha®006));cf. Restatement (Second)
of Contracts 1 (1981) (consideration is supplied by bargained for performance)

No such mutual assent is evidentdbieast twaeasons. Firsgs desribed
in part above, Defendants consistently conditioned any deal with Plaintiffs on
consideration in the form @nvironmental remediation of the Subject Property,
andit is undisputed that not only did no such remediation occur, but nothing akin
to partperformance by Plaintiffs was even attempt8eeReply at 78, Dkt. No.

46 (hoting thatDefendantsrepeatedly demanded environmental remediation and
confirmation of ‘no further action’ needed,” but “these conditions were never

met”) (citing SAC, Ex. 72 at 11 Dkt. Nos. 409 (email listing production of health
department permit to continue operation as a required term of the proposed deal);
SAC, Ex. 7.1 at 57, Dkt. No. 48 (including final environmental cleanup cost and
“tank pressure test” in due djence cost estimates))

Secondthe SAC describes a chronology that cannot be mistaken for an
implied agreement. In late December 2014, near the very end of the emails offered
by Plaintiffs as part of the SAC, Cheng told Choi unequivocally that “Waare
closing the deal unless [Barbieri is] satisfied with the details” (SAC, Ex. 7.4 at 57,
Dkt. No. 4811), and Barbieri informed Choi that thavere details that remained,

“all of which [the parties would] need to get worked out before the loan
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modificaion agreement goes into effécspecificallyincluding environmental
remediation isSUgSAC, Ex. 7.2 at 2, Dkt. No. 49). Aside fromremediation
among theremaining loose ends were several estoppel agreements to be executed
by theborrower, guarantoy andSubjectProperty tenantsSeeSAC, Ex. 7.2 at 9,
Dkt No. 409. TheSAC shows that as of December 30, 2014, Barbieri had still
“never heard back from” at least one of the Subject Propeeyants regarding
theestoppebgreementsSAC, Ex. 7.3 aBO, Dkt. No. 4010; see als®&SAC, Ex.
7.3 at 6 Dkt. No. 4610 (reminding Choi that before Barbieri cotilsalize any
agreement, Brbieri would“need to get [Geng]'s approval .. first”).
Unable to find or infer the existence of a binding contract, the Court
GRANTS Defendants’ Motion to Dismig3ountll of the SAC.
[ll.  Promissory Estoppel(Countlll)
“Under Hawaii law, the four elements of promissory estoppel are:
(1) There must be a promis&) (The promisor must, at the time
he or she made the promise, foresee that the promisee would
rely upon the promise (foreseeability); (3) The promisee does in
fact rely upon the promisor’s promise; and (4) Enforcement of
the promise is necessary to avomjustice. The “essence” of
promissory estoppel is “detrimental reliance on a promise.”
Hi-Tech Rockfall Const., Inc. v. Cty. of Ma2009 WL 529096%*9-10 (D. Haw.
Feb. 26, 2009) (quotingGonsalves v. Nissan Motor Corp. in Haw., L&B P.3d

1196, 121412 (Haw. 2002)). A promise is “a manifestation of intention to act or
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refrain from acting in a specified way, so made as to justify a promisee in
understanding that a commitment has been ma@erisalves58 P.3d at 1212.

Here,the SAC alleges:

Plaintiffs were promised by Defendants [1] assistance in
stopping the foreclosure; promised [2] three options to choose
from, [3] promised the ability to cancel the mortgage loan for a
later premium, [4] promised that the foreclosure would b
halted, [5] promised that they would share in the advantage of
the discounted purchase price.

Opp’n at 14, Dkt. No. 45.

Plaintiffs claimed to have detrimentally reliet these promisdy: (1)
“‘ignoring other refinancing alternatives,” (2) “not objectito ASB’s sale to
Cheng and [Maui Gas],” (3) “giving ASBwaiver of liability,” and (4)
“instruct[ing]” that “confidential proprietary information about the Subject
Property from [Dairy Road] available only from [Dairy Road], befreely given
to Cheng[.]” SAC Y17, 18, Dkt. No. 40

As for ignoring otherefinancing alternatives, Plaintiffspecifythat “[Dairy
Road]and Nakamura could have paid the $400,000 discounted buyout price
themselves to ASB then and there in 2014 through others, or sold the property, or

could have exercised beforehand any of Cheng’s three options aforesaid at that

time, and would have had thbgen alerted to Cheng'’s true plans.” SAPLY
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Dkt. No. 40*® However, as Defendants have pointed out, “Plaintiffs fail to explain
how [this] is plausible in light of their undisputed and leatgnding default and
ongoing foreclosure litigation at thente.” Reply at 9. Moreover, Plaintiffs do not
allege that Defendants demanded “exclusive” negotiations with Plaintiffs, so
“nothing precluded Plaintiffs from seeking other options.” Reply at 9, Dkt. No. 46.
As for the contention that they would have olgelcio ASB’s sale of the
defaulted loan to Cheng if they had known of Cheng’s “true plans,” the Court is
unable to discern support for this argument anywhere in the pleadegsle
Moak Tribe of W. Shoshone of Nev. v. U.S. Dep’t of Inte@08 F.3d 52, 614
n.23 (9th Cir. 2010) (explaining that when a party fails to support an argument
beyond a bare assertion, courts deem the argument to be waingd); Res.
Grp., Inc. v. Genesis Creative Grp., Int22 F.3d 1211, 1217 (9th Cir. 1993ge
alsoLocal R 7.6 (requiring factual support for each assertion of fact in any motion
or appeal).There is, for instance, no indication that Plaintiffs has standing to
object, nor is there any indication that ASB would have listened. Indeed, when

Choi attempted to put himself between Cheng and ASB during the early ASB Loan

8See also, e.gSAC {111 (dating that “promises that Cheng and [Maui Gas] could financially
assist him . . induced Nakamura based on reasonable reliance upon the promises of Cheng to
ignore other financial alternatives, such as a sale or refinancing”); 14 (“kath@ot offeredo

help, Nakamura would have sought to secure a discounted ASB payoff and refinanghdrelse
through family and friends”); 16 (“Cheng represented to Nakamura and to Choi aadho G
Nakamura that Cheng was going to buy the ASB Loan on their behalf to help [Dadlydaoa
some time to refinance or sell, upon which witnessed promise [Plaintiffs],regjreoring other
refinancing alternatives.”).

41



purchase negotiations, ASB advised that it would not deal with Choi and would
only deal directly with Cheng. SAC, Ex. 7.1 at 24, Dkt. Ne840

Regarding the suggestion that Plaintiffs “reliedheir detriment” on
Cheng'’s alleged promises by “giving ASB a waiver of liability” (SACH) for
“wrongful foreclosure{SAC 122), Plaintiffs ignore that reliance is not necessarily
detrimental. Here, Cheng purchased the loan, and in doing sedieppthe
shoes of ASB. Whatever defenses to foreclosure Plaintiffs had could presumably
have likewise been asserted against Cheng in the Foreclosure Action. Plaintiffs in
that sense lost nothing by virtue of the change in the holder of their note.

Last, egardingthe sharing otonfidential proprietary information, Plaintiffs
contend that between October 29 and November 17, 2014, Cheng and his agents
requested information from Plaintiffs regarding Dairy Readb-agreements with
the lesseesperatig on the Subject Property, including copies of leases, insurance
policies, various environmental reports, and budgets, among other tBiegs.g.

SAC, Ex. 7.1 at 57, 61, Dkt. No. /) SAC, Ex. 7.4 at 25, Dkt. No. 401
Plaintiffs suggest that these requests establish that Defendaqniidthis
information in order to complete their purchase of the ASB L&aeSAC 120,
Dkt. No. 40(*Without [Dairy Roads] assistance, such information would have
been difficult, if not absolutelympossible to redily acquire as a part of any

necessary due diligence prior to the purchase of the ASB Loan by anyone.”). Even
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assuminghetruth oftheseallegations, however, the timing of these information
requests precludes Plaintiffs’ adasion thatheinformationwas provided to their
detriment. That is, ASB had already accepted Cheng’'s aff@ctober 2%efore
Defendants’ first information request Blovember 7.SeeSAC, Ex. 7.1 at 31, 57,

61, Dkt. No. 468; SAC, Ex. 7.4 at 23)kt. No. 40811 In fact, Defendants sent

their “Proposal to Glenn NakamurdDairy Road Ventures Maui Gas Station” the

day after Defendants’ final request for information on November 17, 28AL,

Ex. 7.1 at 61Dkt. No. 438; SAC, Ex. 7.4 at 83Dkt. No. 4011. The plawsible
inference thers that Defendants sought timformationPlaintiffs characterize as
proprietaryin order to structure a potential buyback deal between themselves and
Plaintiffs, andnotin order to purchase the ASB LoaBee, e.gDement v. Atkins

& Ash, 631 P.2d 606, 609 (Haw. Ct. App. 1981) (“[T]he facts clearly indicate that
[plaintiff] is complaining about what did and did not happen after she signed the
[document]. They show that she became aware of [defendant]'s alleged
commitment that she watd not have to pay fees of any kind, not to [defendant] or

to the architect(s) or to the engineer, after she signed the [document] and therefore
it cannot be said to have induced her to sign [it]. Consequently, it is impossible for
[plaintiff] to establish all of the elements necessary to prove fraudulent
inducement.”).

Lacking the requisite detrimental reliance, Plaintiffs’ claim for Promissory
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Estoppel fails as a matter of law. Collhts DISMISSED.
IV. Specific Performance(CountlV)

According to Plaintiffs, “having established their right to reliéfgy“can

elect damages or specific performance of their agreements with the Defendants.
Opp’n at 15, Dkt. No. 45

Contrary to Plaintiffs’ assertions (Opp’n at 15), howevpecHic
performance is a nedy—not an independent clainMoreover, “[specific
performance is by definition limited tbe enforcement of contract duties.”
Clarkin v. Reimann638 P.2d 857, 864 (Haw. Ct. App. 1981) (quoting
Introductory Note, Topic 3, Ch. 16, Restatement of {&acong, Contracts 2d
(1979)). In light of the Court’s holdingsupra thatthere is na@nforceable
contract specific performance cannot lie.
V.  Breach of Fiduciary Duty (CountV)

In CountV of the SAGC Plaintiffs allege that

[Dairy Road] and Nakamuraentered into a fiduciary
relationship with Cheng by being induced to and freely sharing
confidential proprietary information with him. . , their being
financially vulnerable and taken advantage of by Cheng who
claimed to have and who had superior knagke regarding
how to deal with ASB as a lender ., in effect having entered
into a joint venture with one another in order to carry out a
specific plan to stop the.. foreclosure action by purchasing
the [S]ubject [P]roperty at a discount from ASBthe name of
[Maui Gas] as a fiduciary on behalf of [Dairy Road] to the
profit of both, which induced Nakamura and [Dairy Road] to
agree, giving up other refinancing alternatives.
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SAC 141, Dkt. No. 40.Plaintiffs further allege that “Cheng and [Maui Gas] have
breached that confidentigglationship .. by rushing to foreclosure and denying
[Plaintiffs] their bargained for buyout options..while profiting with unjust
enrichment that should be disgorge@&AC 42, Dkt. No. 40 As a result,

Plainiffs seek “a decree of this Court” as to these facts and argue that Defendants’
actions “entitl[e][Dairy Road]and Nakamura to... specific performance of their
agreement with Cheng, and an award of actual damages plus attorney’s fees and
court costs.”SAC 142, Dkt. No. 40 Defendantspn the other hanaontendhat
“Plaintiffs have failed to allege arfgictssupporting the notion that they and
Defendants were in a relationship of trust or confidence.” Mem. in Supp. at 31,
Dkt. No. 421. Defendants are correct.

In Hawai‘i, a “fiduciary relation exists between parties where there is a
relation of trust and confidence between them, that is, where confidence is reposed
by one party and the trust accepted by the oth@otirter, 2013 WL 248360at
*9 (quotingKaiser v. First Hawaiian Bank30 F.Supp. 2d 1255, 1265 (D. Haw.
1997); seealsoPulawa v. GTE Hawaiian Tel143P.3d 1205, 1214Haw. 2006)
(explaining that under Hawaii law, a duty may only be imposed where there is a
“specialrelationship” between the partje8lair v. Ing, 21 P.3d 452,85 (Haw.

2001) “Friendship or admiration for another,” however, “generally does not

create the type of relationship of trust required to give rise to a fiduciary duty.”
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Courter, 2013 WL 2468360 at *9 (citinglawkins v. First Horizon Home Loans
2010 WL 4823808, *11 (E.BCal. Nov. 22, 2010)) (“Even if [the defendant]’s
version of the events is true, a close friendship is simply insufficient to support a
claim for fraud.” (citingShoppe14 R3d at 1067)). Moreover “a conventional
business relationship between parties dealing at arm’s length does not give rise to
fiduciary duties.” Lahaina Fashions, Inc. v. Bank of Haw19 P.3d 356, 375
(Haw. 2014) (quotindroni LLC v. Arfa74 A.D.3d 442444 (N.Y. App. 2010))
Hawking 2010 WL 4823808 at *11 (“Absent special circumstances|,] a loan
transaction is an at arasngth transaction and there is no fiduciary relationship
between the borrower and a lender.” (Quotiraks Mgmt. Corp. v. Superiot.C
51 Cal. Rptr. 3d 561 (Cal. Ct. App. 2006)) (brackets and ellipses omitted).
Notwithstanding these principleBlaintiffs contend that[{] n Hawaii,” the
relationship of trust and confidence between parties is fiduciary in nature when it
“aris[es] outof circumstances in which confidential information is divulged and/or
where there is a superior relationship between them based upon the specialized
knowledge and/or experience and/or professional standing of one of the parties.”
Opp’n at 1617, Dkt. No.45 (citing Kaiser, 30 F. Supp. 2d 1258taka, Inc. v.
Klein, 791 P.2d 713 (Haw. 1990)Rlaintiffs’ conclusions aside, they offer no
Hawaii case or other law that imposes a duthatype of prospective lender

borrower relationship present here. ledghecasesn whichPlaintiffsrely do
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not stand for the broad proposition offerdébr example, irKaiser, the district
courtneither addressed the divulgence of confidential information nor considered
the duties owed between parties when only onetafessional expertis€ 30 F.
Supp. 3d at 1266The court’sanalysis of the fiduciarguty issue turned on the
terms of a Custodial Account between a bank and mBfgance company, which
defined the nature d@heduties to be imposedd. (“The court will not impose a
fiduciary duty that adds additional, potentially contradictory duties to an express
agreement of sophisticated parties negotiated at arm’s length.”).nAitdka the
nature of the duty imposed was driven by the speciray-client relationship in
thatcasethat is nowhere present here. 791 P.2d at 717.

Accordingly,because the Court declines to impose a duty that the Hawalii
courts have yet to even hint at recognizing, Plaintiffs’ claim for Breach of
Fiduciary Duty fa s as a matter of law, and Cothts DISMISSED.

VI. Limited Leave To Amend is Appropriate As To Countl.

The Court grants leave to amend in this case with respect to Canlgt
Counts +V are dismissed with prejudice.

Under FRCP 15(a)(2), once a respive pleading has been filed, a party

“may amend its pleading only with the opposing party’s written consent or the

Moreover, it is not clear that Plaintiffs’ premise of a “superior relakigriss even true, given
that both sides were represented by counsel (Choi for Plaintiffs, Barbiefendants)
throughout the period in question.
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court’s leave,” which should be given “freely..when justice so requires3ee

Joy v. Hawai‘j 2008 WL 44837982 (D. Haw. Sept. 26, 2008) (‘[T]he

underlying purpose of Rule 15(a)..was to facilitate decisions on the merits,
rather than on technicalities or pleadings.” (Qquotmge Morris, 363 F.3d 891,

894 (9th Cir. 2004)). “Courts may decline to grant leave to amend only if there is
strong evidence ofundue delaybad faith or dilatory motiverothe part of the
movant,repeated failure to cure deficiencies by anmeendts previously allowed,
undue prejudice to the opposing party by virtue of allowanceecdiendment, or

futility of amendment, etc.”Sonoma Cty. Ass’'n of Retired Emps. v. Sonoma Cty.
708 F.3d 1109, 1117 (9th Cir. 2013) (quotimman 371 U.Sat182) (some

brackets omitted)}-inazzo v. Hawaiian Airline2007 WL 10800955 (D. Haw.

Apr. 6, 2007) (citingroman suprd. “Where there is lack of prejudice to the
opposing party and the amended complaint is obviously not frivolous, or made as a
dilatory maneuver in bad faith, it is an abuse of discretion to deny such a motion.”
Howey v. Unitd States481 F.2d 1187, 1191 (9th Cir. 1973).

Here,althoughPlaintiffs have notequested leave to ameffdand this

would notbe the first amendment to their original complafrthere is no evidence

?The Court raised the issue of dismissal without prejuslieespontat the November 16, 2017
hearingandgave both sides an opportynib comment Nonetheless, Plaintiffs’ counsel failed
to make a case for dismissal without prejudice, choosing instead tareblatedfactual points
asserted by the defense.
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before the Gurt suggesting that PlaintiffBling and subsequent withdrawaly-
stipulation(Dkt. No. 39)of the May 22, 2017 FA@as donéas a dilatory

maneuver in bad faith.Howey 481 F.2d at 1191Moreover,“permitting an
amendment” will not “produce an undue delayitigation,” nor haveDefendants
shownor even argued that they will be prejudicedcksorv. Bank of Haw.902
F.2d1385,138788 (9th Cir. 1990)cf. Hurn v. Ret. Fund Tr. of Plumbin§48

F.2d 1252, 1254 (9th Cir. 198 The delay [a]ffected by permitting an

amendment to the complaint cannot alone justify the denial of leave to amend.”)).
Accordingly, the Court’s desion on amendmerntirns on futility See Cook,

Perkiss & Liehe911 F.2d at 247 (“[A] district courhsuld grant leave to amend
even if no request to amend the pleading was made, unless it determines that the
pleading could not possibly be cured by the allegation of other féciteng

Bonanng 309 F.2d at 32Zrlich, 352 F.2d at 122))See generallonin v.

Calderon 59 F.3d 815, 845 (9th Cir. 1996}-utility of amendment can, by itself,
justify the denial of a motion for leave to amend.”). Amendment is fartilere

the proposed claims are duplicative of existing claims, patently frivokmagor

legally insufficient. See Miller v. RykofSexton845 F.2d 209, 214 (9th Cir. 1988)

ZIAlthough the SAC filed July 20, 2017 (Dkt. No. 40) represents Plainsittsial second
amendment to their original complaint filed November 16, 2016 (Dkt. No. 1), however,
Plaintiffs’ purported “First Amended Complaint,” filed without seeking leave oftcauiMay
22,2017 (Dkt. No. 28), was eventually withdrawn by stipulation on July 6, 2017 (Dkt. No. 39)
and was not adjudicated. Thus, the SAC filed July 20, 2017 (Dkt. No. #@hisically

Plaintiffs’ second version of their pleadings.
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(“[A] proposed amendment is futile only if no set of facts can be provethat
would constitute a valid and sufficient claim.dbrogated by Igbal556 U.Sat
678 (proper pleading standard is now plausibility)

In the instant case, the Court has determineddbants Il (Breach of
Contract), Ill (Promissory Estoppel), IV (Specific Performance), and V (Breach of
Fiduciary Duty), each fail as a matter of law. Accordingly, amendmeahteé
claims would be futile. €ave to amen@€ounts Il through V Ii®ENIED. See
Bonin 59 F.3d at 845.

In contrast, amendment of Count | may not be futls.discussed above,
the Court dismissed Plaintiff€ount | fraud claim bcause the pleading® not
satisfyFRCP 9(b)’s requirement for pleadifrgqud with particularityand do not
set forth a factual basis for the assertion Waaibusstatements were made without
theintent to fulfill them Unlike Cownts IV, “the underlying facts or
circumstances relied upbhy Plaintiffsin Countl “may be a proper subject of
relief’ for fraudimisrepresentatiorgndFaintiffs “ought to be afforded an
opportunity to [test their] claim on the merits?oman 371U.S. at 182 Because
the Court cannot say that theseno set of facts that might givese to a valid
claim for fraud/misrepresentatio@ount! is DISMISSEDWITHOUT
PREJUDICE andPlaintiffs aregranted limitedeave to amenthe SACas to

Countl only to attempt to cure the deficiencies identified in this Ordt,
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Neubronne6 F.3dat671 (9th Cir. 1993) (affirming dismissal with prejudice of
fifth amended complaint where plaintiffensistentlyfailed to plead with the
requisite particularity (citindemegen/80 F.2dat 731)).

Any amended complaint must designiself asthe “Third Amended
Complaint” and may not incorporate any part of the original Complaint (Dkt. No.
1), the FAC (Dkt. No. 28), or the SAOkt. No. 40); rather, any specific
allegations must be #@ritten in their entirety.See King v. Atiyel814 F.2d 565,
567 (9th Cir. 1987)pverruled in unrelated part blyacey v. Maricopa Cty 693
F.3d 896, 92428 (9th Cir. 2012) (en banc). Claims dismissed without prejudice
that are not ralleged in an amended complaint may be deemed voluntarily
dismissed.See Lacey693 F.3d at 928. Failure to file an amended complaint
consistent with the guidance provided by this Owdéiresult inthe dismissal of
this action with prejudice.

I
I
I
I
I
I

I

51



CONCLUSION

TheCourt hereby GRANT®efendants’ Motion to Dismiss. Dkt. Nol4
Countl of Plaintiffs’ Refiled First Amended Complairg DISMISSED
WITHOUT PREJUDICE, and Counts-V areDISMISSED WITH PREJUDICE.
Any amended complaint with respect to Countust be filed within thirty days of
this disposition

IT1S SO ORDERED.

DATED: March 9, 201&t Honolulu, Hawali

pTES By
E ALt e,

Derrick K. Watson
Linited States District Judge

Dairy Road Partnesv. Maui Gasventures LLCCIV. NO. 1600611 DKWKJM,
ORDER GRANTING DEFENDANTS’ MOTION TO DIS MISS REFILED
FIRST AMENDED COMPLA INT
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