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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFHAWAII
HU HONUA BIOENERGY, LLC, a Civ. No. 16-00634 IMS-KIM

Delaware Limited Liability Company,
ORDER GRANTINGIN PART AND

Plaintiff, DENYING WITHOUT PREJUDICE
IN PART DEFENDANT NEXTERA
VS. ENERGY, INC."S MOTION TO
DISMISSSECOND AMENDED
HAWAII AN ELECTRIC COMPLAINT, ECF NO.148

INDUSTRIES, INC., a Hawaii
Corporation; HAWAIIAN ELECTRIC
COMPANY, a Hawaii Corporation;
HAWAII ELECTRIC LIGHT
COMPANY, INC., a Hawaii
Corporation; NEXTERA ENERGY,
INC., a Florida Corporatiorgnd
HAMAKUA ENERGY PARTNERS,
L.P., a Hawaii Limited Partnership,

Defendants

ORDER GRANTING IN PART AND DENYING WITHOUT PREJUDICE
IN PART DEFENDANT NEXTERA ENERGY, INC.'S MOTION TO
DISMISS SECOND AMENDED COMPLAINT, ECF NO. 148

l. INTRODUCTION

Defendant NextEra Energy, Inc. (“NextEra”) moves to dismiss the
Second Amended ComplaiffSAC”) in this antitrust and breaaf-contract

action arising out athe cancellation of Plaintiff Hu Honua BioenergyL.C'’s
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(“Plaintiff” or “Hu Honua”) power purchase agreemégf®PA”) with co-

Defendant Hawaii Electric Light Company, Inc. (“‘HELCO’HIELCO had agreed

to purchase wholesale power from Hu Honua, which was building an independent
power plant run on biomass tre Bg Island ofHawaii. HELCO cancelled the

PPA allegedly as part of an illegal antitrust conspiracy with NextEra and pthers
after problems arose with Hu Honua’s construction of the power (alimbugh
HELCO and Hu Honuhaave sinceenegotiated thBPA).

Hu Honua filed the SAC after the court’s January 19, 20b&nded
Order(the“January 19tlOrder”), whichgranted in pannotionsby NextEra and
former coDefendant Hamakua Energy Partners, L.P. (“HE®fismiss the First
Amended Complaint (“FAC”} SeeECF No.137;Hu Honua Bioenergy, LLE.
Hawaiian Electric Indus Inc., 2018 WL 491780 (D. Haw. Jan. 19, 2018he

January 19th Order, among otimeatters, dismissed federal antitrust clairgwo

1 On July 8, 2018, Hu Honua and HEP entered into a binding settlesaeBCF No.
179, and Hu Honua dismisseldims against HERith prejudiceseeECF No. 177. Although
HEP had filed its own motion to dismiss the SAQyithdrew thatmotion and otherm
conjunction with the settlemerseeECF Nos. 174, 175. This Order thus focuses solely on
NextEra’s motion.

Similarly, Hu Honua and c@®efendants Hawaiian Electric IndustrigslEI”) , Hawaiian
Electric Company*HECO”) and HELCO(collectively, “the Hawaiian Electric Defendants”)
previouslyreached a settlemeimt May 2017 in conjunction with a renegotiateBA,as Hu
Honua completes construction of its power plé®¢eECF Nos. 88, 122. Consummation of the
settlement with the Hawaiian Electric Defendants is still awaiting final completion of the
approval process involving the Hawaii Public Utilities Commisgi&®tUC”) and a related state
court appeall.ife of the Land,. Public Utilities Comm’n, et glApp.No. SCOTF17-0000630
(Haw. Sup. Ct.).



counts alleging violations of sections 1 and 2 ofSherman Antitrust Act, 15

U.S.C. 881 & 2— againstNextEraand HER with leave to amend to attempt to
rectify the identified deficienciesAccordingly,Hu Honuéafiled the SAC on

January 29, 2018ECF No. 138 On March 13, 2018\JextEramovel to dismis
thosereallegedclaims with prejudice. ECF No. 148. Hu Honua filed an
Opposition on April 13, 2018, and NextEra filed its Reply on April 27, 2018. ECF
Nos. 156, 157. The court heard the Motion on July 9, 2018. ECF NoBHE3ed

on the following,NextEra’sMotion isGRANTED as to the federal claimdt is
DENIED without prejudice as to the state claimsclaims over which the court
intends to decline supplemental jurisdiction under 28 U.SX36¥(c)(3).

II. DISCUSSION

TheJanuary 19tl©rdercomprehensively set forth the factual and
legal backgroundf this complicated actiomvolving Hawaii’'s electric utility
market NextEra’'s proposed 2014 merger with HECO, HELCO'’s 2015 termination
(and subsequent renegotiation}loé PPA and HELCO'’s propsed purchase of a
HEP facility. The instant Order does not repeat that background, and the court
presumes a detailed familiarity wiitis prior Order. The court discusses new

allegations in the SAGnly as necessary to addréésxtEra’spresenmotion, and



otherwise relies on the January 1@uder for thecontext. The court proceeds
directly to NextEra’s arguments.
A. Count One— Conspiracy to Monopolize
CountOne of the SAC realleges a claim for conspiracy to monopolize
under 19J.S.C. 82, whichmakes it illegal for someone to “monopolize, or
attempt to monopolize, or combine or conspire with any other person or persons, to

monopolize any part of the trade or commerce among the several Statgsj.]”

2 The court only considered Count One of the FAC as to NegtEsaclainfor
conspiracy to monopolizeéSeeHu Honua Bioenergy2018 WL 491780, at *8To the extent the
FAC asserted claims for monopolization and attempted monopolization (as opposed to
conspiracyto monopolize), the court dismissed those claims with prejudice for two reasons.
First, NextEra(a Florida utility) wasevera competitor with Hu Honua in threlevant market
(the Big Island) See, e.g.Name.Space, Inc. v. Internet Corp. for Assigned Names & Numbers
795 F.3d 1124, 1131 (9th Cir. 2015panish Broad. Sys. of Fla., Inc. v. Clear Channel
Comne’ns, Inc, 376 F.3d 1065, 1075 (11th Cir. 200/nd second, Hu Honua conceded that it
was only asserting a conspiralegised claim SeeHu Honua Bioenergy2018 WL 491780, at *8
(citing ECF No. 109, Pl.’s Opp’n at 34-35 n.8)he SAC agairappears to plead monopolization
andattempted monopolization ctas, andthe claimsare again dismissed with prejudice the
same reasorstated in the January 19th Order. Hu Honua need not have repleaded those claims
if it was seekindo preserve them for appedee, e.gLacey v. Maricopa Cty693 F.3d 896,
928 (9th Cir. 2012) (en banc) (“For claims dismissed with prejudice and without leavend,a
we will not require that they be repled in a subsequent amended complaint to presariert
appeal.”)

In this regard, NextEra points tases indicatg that aconspiracyto monopolize claim
also fails ifthe defendant was not a competitothe relevant marketSee, e.gPortney v. CIBA
Vision Corp, 593 F. Supp. 2d 1120, 1128 (C.D. Cal. 2008)i¢*axiomatic in antitrust law that
a defendant may not be found liable for monopolizing or attemptilegnspiringto monopolize
a market unless that defendant is a competitor in the relevant market and b cosates a
dangerous probability that he will gain a dominant share of the market.”) (qUotingphase
Sys. v. S. Cal. Edison €839 F. Supp. 711, 717 (C.D. Cal. 1993) (emphasis added)). But other
authoritydisagrees, reasoning that in some circumstaaceEs-competitor can conspire to
monopolize a marketSeeSpanish Broad. Sys376 F.3d at 1078 n.10 (“Nothing in our case law
suggests that a conspiracy [to monopolmelst be limited solely to market participants so long

(continued . . .)



prove a conspiracy to monopolize in violat@ing 2, [a plaintifff must show four
elements: (1) the existence of a combination or conspiracy to monopolize; (2) an
overt act in furtherance of the conspiracy; (3) the specific intent to monopolize;
and (4) causal antitrust injury Paladin Assocs., n v. Montana Power Cp328
F.3d 1145, 1158 (9th Cir. 2003) (citation omitted).

The January 19th Order dismisghd conspiracy tanonopoliz claim
(the FAC’s Count Onefor two primaryreasons: (1) a lack of plausible factual
allegations of a “specific intent to monopolizeé market for wholesale firm
power generation otine Biglsland; and (2) a lack of “causal antitrust injuryfu
Honua Bioenergy2018 WL 491780, at8-9. Relatedly, the court also dismissed
the FAC’sCount Twq allegingconspiracy to restrain tradee violation of 15
U.S.C. 81 because the FAC did not plausibly allege an illegal conspich@at
*14-15— and that reasoning was also sufficient to dismiss Counf@ne
conspiracy to monopolizas well See, e.gSeagoodrading Corp. v. Jerrico,
Inc., 924 F.2d 1555, 1576 (11th Cir. 19991A] section 1 claim and a section 2
conspiracy to monopolize claim require the same threshold shewithg

existence of an agreement to restrain tfradiélB Philip E. Areeda &Herbert

(. . . continued)

as the conspiracy also involves a market participant and thpartoipant has an incentive to
join the conspiracy)) (citation omitted).Because Hu Honua’s conspiracy to monopotiaim
fails for severabther reasons, the court need not decide whethkoiails on this ground.



HovenkampAntitrust Law: An Analysis of Antitrust Principles and Their
Application 809 (4th ed. 20%) (hereinafter “Areeda & Hovenkamp()Any
arrangement that could be considered a ‘conspiracy’ to monopolize [ug8fer §
must necessarily also be an unreasonable ‘contract,” ‘combination,’ or ‘conspiracy’
in restraint of trade offendingB”).

The SACs conspiracy to monopolize claifails for the same
fundamental reasons. That is, the SA«S not cured thEAC's deficiencies

1.  AnImplausible Conspiracy

Initially, the SACstill alleges an implausibldegal antitrust
conspiracy.Despite the SAC’s amendments, two crucialfaemainthatare
inconsistent with Hu Honua'’s antitrust theory: Hu Honua’s own failure to
complete its poweplant under the PPA’s terms; and the NextEra/MErger
Agreement’s prohibitionfdNextEra’s*control’ of decisions like HELCO'’s
cancellation of the PPA or proposed purchase of HEP’s power plant.

a. Hu Honua’s Initial Breach of the PPA

The factthat HuHonua failed to complete its power plant under the
PPA'’s terms provides dmbvious alternative explanatiofi.e., besides an illegal

conspiracy) for HELCO'’s cancellation of the PP3ee, e.gEclectic Props. E.,

LLC, 751 F.3d 990, 996 (9th Cir. 2014) (“When considering plausibility, courts



must also consider an ‘obvious alternative explanation,’ for defendant’s
behavior.”) (quotingAshcroft v. Igbal556 U.S. 662, 682 (2009Bell Atl. Corp.
v. Twombly 550 U.S. 54, 567 (2007) (“[l]Jt was not suggestive of conspiracy . . .
[where] we have an obvious alternative explanationfhe SAC continues to
acknowledge that Hu Honweasunable to complete itsiomasgpower plant as
required by the express terms of BfeA As with the FAC, the SAE@xplains that
labor disputes, financing problems, and litigation with its construction contractors
— all completely independent of NextEra, and its proposed merger with HECO
“caused an extended loss of time and delayed the etiompbf construction of the
Hu Honua Facility, setting in motion the chain of events leading to this
Complaint.” SAC /5. These events “caused an irretrievable loss of time in the
construction of the Hu Honua Facility,” such that Hu Hotwauld not beable to
achieve two milestojpdates set forth in the PPAIU. 126. Thus, ather than
inferring an illegal antitrust conspiracy from the timing of the proposed mehger, t
SAC itself explainghe obvious alternative explanation for HELCO's termioati
of the PPA— Hu Honua’s own nonperformanee rendering Hu Honua'’s
conspiracy allegations implausibl&éwombly 550 U.Sat567.

And (as also explained in the January 19th Order) if HELCO

unreasonably refused to extend milestone construction dates in accordance with the



PPA, this might form the basier a breach of contract claim against the Hawaiian
Electric Defendants, but nfdr an antitrust conspiracy clainsee, e.g.Schuyilkill
Energy Res., Inc. v. Penn. Power & Light Cd.3 F.3d 405, 418 (3d Cir. 1997)
(“The fundamental dispute . . . concerns the interpretation of the Power Purchase
Agreement. This dispute should be resolved pursuant to coffaworontract
principles” not through antitrust lawsprion Pictures Distrib. Corp. v. Syufy
Enters, 829 F.2d 946, 949 (9th Cir. 19871tion has suffered a breach of
contract, not an antitrust injuty.

b. TheMergerAgreemeris Consent Provisions

Secondas with the FACthe conset provisions of the NextEra/HE
Merger AgreemenfwherebyHELCO/HECO needed NextEra’s prior consent
before“enter[ing] into, terminat[ing] or amend[ing] in any material respect any
material Contract,5AC {84) cannotloneconstitute the necessdigombination
or conspiracy” to monopolizePaladin Assocs., Inc328 F.3d at 1158This is
because thMerger Agreement alsprovides that such consent “shall not be
unreasonably withheld, conditioned or delaydflCF No. 733 at 5, Merger
Agreement at 3&ndit specifies:

No Control of [HEIS] Business [NextEra]

acknowledges and agrees that (i) nothing condiaiime

this Agreement is intended to give [NextEra], directly or
indirectly, the right to control or direct the operations of

8



[HEI] or an [HEI] Subsidiary prior to the Effective Time
and ... prior to the Effective Time, [HEI] shall exercise,
consistent with the terms and conditions of this
Agreement, complete control and supervision over its
and [HEI's] Subsidiariesrespective operations.

ECF No. 733 at 10, Merger Agreement at 4Bhat is, theMerger Agreement
itself precludes control, and se without more— it cannot form the basis of an
illegal agreement in violation of antitrust laws.

It remains trueas the court previously explainedat:

Rather than establishing unbridled control by NextEra

(and its joinder in an illegal conspiracyhe{Merger

Agreementjtself establishes no more than NextBra

routine consent IKELCO’sdecision. That is, thdSAC]

“lust as easily suggests rational, legal business behavior”

by NextEra, rather than an illegal conspiracy to restrain

trade. SeeKendall[v. Visa U.S.A., In¢518 F.3d1042,

1049(9th Cir. 2008))(“Allegations of facts that could

just as easily suggest rational, legal business behavior by

the defendants as they could suggest an illegal conspiracy

are insufficient to plead a violation thfe antitrust
laws.”).

Hu Honua Bioenergy2018 WL 491780, at *14See alsdName.Space, Ine.
Internet Corp. for Assigned Names & Numb&@5 F.3d 1124, 113 9th Cir.
2015)

2. No Specific I ntent to Monopolize

Moreover, @enaccepting that NextEra and the Hawaiian Electric

Defendants had some sortasf agreemenegarding termination of the PPA, the

9



SAC still fails to allege plausiplthat NextEra had thespecific intent to

monopolizé such thanagreementould have beepart of an illegahntitrust
conspiracy.SeePaladin Assocs., Inc328 F.3d at 1158 (“To prove a conspiracy to
monopolize in violation of § 2, [a plaintiff] must show.the specific intent to
monopolizé).

As to the FACHu Honua arguethatHECO terminateather
independent power purchase agreements on Oahu (in the same time frame that
HELCO termina¢dthe Hu Honua PPANd sought to acquire HEP’s faciliy the
Big Islang as part of dargerstrategy— shared with NextEra— to plan for liquid
natural gas sources of povadter the proposed merger. The January 19th Order
concluded, however, thatich a common motive to increase profits did not
indicate that NextEra had a “specific intenttonopolize” the wholesale power
market on the Bidgsland. SeeHu Honua Bioenergy2018 WL 491780, at *9
(“[T]here are no facts ptl that would suggedlexEra specifically intended to
monopolize that market[] merely lmpnsenting to HELCO's termination of the Hu
Honua PPA.”) (citingRebel Oil Co. v. AtRichfield Co, 51 F.3d 1421 (9th Cir.
1995), andSyufy Enters. v. Am. Multicinema, In€93 F.2d 990 (9th Cir. 1986)).
This court reasoned thdi] t is not enough to show that [a defendant] merely

agreed to go along.id. (quotingRebel Oil Ca.51 F3d at 1438 n.B “[l]t is not

10



enough to suggest as Hu Honua does- that NextEra shared a motive to
Increase prices or profits with a similar strateghd’ (citation omitted).
“Motivation to enter a conspiracy is never enough to establish a tradlitiona
conspiracy.”ld. (quoting VIAreeda & Hovenkamf 1411 (4th ed. 2017)).

The SAC adds further allegations detailingIis liquid natural gas
strategy purportedly in conjunction with the proposed mergeratritie direction
of NextEra. See, e.g.SACT187, 88, 92, 94, 99, 103, 105, 107, 117, 119, 120,
122. But, as NextEra argues, these allegatimn#inue tarelate to other markets
(Oahu), other products (liquid natural gas), and are largely directed at other
Defendants (the Hawaiian Electiefendants).And dthough these new
allegations, like those in the FAC, midghttherindicate a motivation fowhy
NextErawould agree to actions ¢iELCO (cancellation of the PPA, purchase of
HEP’s facility) during the relevant time period, trel do not indicate a specific
intenton NextEra’'s part to monopolizee wholesale power market on the Big
Island. Again, notivation is not enoughRebel Oil Co.51 F.3d at 1438 n.&ju
Honua Bioenergy, LLC2018 WL 491780, at *9.

There is nothing inherently wrorfgt least for the alleged antitrust
purposepwith this alleged liquid natural gas strategy. It is a legitimate business

purpose.And it is well-settled that,

11



[i] n proving specific intent, a mere intention to prevalil

overrivals or improve market position is insufficient.

Even an intent to perform acts that can be objectively

viewed as tending toward the acquisition of monopoly

power is insufficient, unless it also appears that the acts

were not‘predominantly motivated by legitimate

business aims.”
Pa. Dental Ass’'n v. Med. Serv. Asof Fa., 745 F.2d 248, 2661 (3d Cir. 1984)
(quotingTimes Picayune Pulgl Co. v. United State845 U.S. 594, 627 (1953)).
“[T] he mere intention to exclude competition and to expantaven business is
not sufficient to show a specific intent to monopoliz&reat Escape, Inc. v.
Union City Body Cq.791 F.2d 532, 541 (7th Cir. 1986)

3. No Antitrust I njury

The SAC’s conspiracy to monopolize claatsofails for an
independent ren— the lack ofthe required “causal antitrust injuryPaladin
Assoc., Ing.328 F.3d at 1158.This element is directed towards injury to
“competition not competitors.Brunswick Corp. v. Pueblo Bov@d-Mat, Inc, 429
U.S. 477, 488 (1977) (quotirBrown Shoe Co. v. United Stat830 U.S. 294, 320
(1962)) “[A]ntitrust laws protect the process of competition, and not the pursuits

of any particular competitor[.]'Cascade Health Sols. v. PeaceHeaghh5 F.3d

883, 901 (9th Cir. 2008).

12



TheJanuaryl9th Orderconcluded that the FA@id not establish
harm to competition for two primary reasons: First, as the &&@owledged, Hu
Honua'’s proposed biomass power pliard “qualifying facility” (“QF”) underthe
federal Public Utility Regulatory Policiésct (“PURPA”) (codified in part a6
U.S.C. 882601 et seq), and suclQFsare entitled to receive special rate and
regulatory treatmentHu Honua Bioenergy, LL2018 WL 491780, at *9.
And second, the alleged injury consumers being forced to paypsar
competitive prices for power was botlspeculativeand controlled by the PUC.
Id. at *11. Both reasons remain

a. Qualifying FacilityUnderPURPA

Like the FAC, he SAC alleges that “[tlhe Hu Honua facility is a QF
because it is a generatifagility of 80 MW or less whose primary energy source is
biomass, anfHu Honua]has filed with the Federal Energy Regulatory
Commission a notice of setertification.” SAC {45. As the January 19th Order
explained, nder PURPA, “Congress has soughéteourage the development of
gualifying facilities by insulating them from competitionfu Honua Bioenergy,
LLC, 2018 WL 491780, at *10 (quotin@reensboro Lumber Co. v. Georgia Power
Co, 643 F. Supp. 1345, 1373 (N.D. Ga. 1986PURPA was created as a vehicle

to reduce the nation’s dependency on foreign oil and to conserve energy, not to

13



foster competition.”"Kamine/Besicorp Allegany L.P. v. Rochester Gas & Elec.
Corp, 908 F. Supp. 1194, 12QW.D.N.Y. 1995) In particular,PURPA and its
implementing regulations (both federal and state) guarantee prices and markets.
Seee.g, Greensboro Lumber Co643 F. Supp. at 1373 (“[lJn the wholesale
market, PURPA establishes a guaranteed price which is equal to, or greater than,
theprice that would be received in a competitive marlketaddition to providing
a guaranteed price to qualifying facilities, PURPA also provides a guaranteed
market for the power generated by qualifying facilities by making it a requirement
that utilitiespurchase available energy and capacity from qualifying facilities
before buying power from anywhere else[3").

As suchcase law uniformly holds th&URPA power producers do
not harm competitionnder antitrust laws, even if they migitherwisellegally
harm competitorsSeege.g, Schuylkill Energy113 F.3dat415(finding no

antitrust injurybecause, undétURPASs regime,“state and federal laws prohibit

3 «[S]ection 210(a) of PURPA directed the Federal Energy Regulatory Commission
(‘FERC) to promulgate rules mandating that electric utilities purchase energy freth Alico
Renewable Energy Ltd. v. Mass. Elec.,@35 F.3d 64, 67 (1st Cir. 2017) (citing 16 U.S.C.

§ 824a3(a)). ‘in accordance with this directive, FERC promulgated regulations requiring
utilities to purchase electricity from QF&t a rate equal to the utilis/full avoided cost” Id.
(citations omitted). Crucially, given section 210’s purpose, the avoided cost rate ‘usually
exceeds the market price for wholesale powAdditionally, section 210(f) of PURPA instructs
state regulatory authorities to implement these FERC tulds(quotingPortland Gen.Elec.

Co. v. FERC854 F.3d 692, 695 (D.C. Cir. 201(bxhercitations omitted)

14



[plaintiff] from competing in the relevant market®amine/Besicorp Allegany
L.P., 908 F. Suppat 1207 (finding no antitrust injury at a preliminary injunction
stage, reasoning in part that “[tjhe PPA, which [PURR®&ducer] Kamine is
attempting to enforce, was not created as a result of market forces or a competitive
process; it is areature of a statutory scheme [(PURPA)] set up for reasons that
have nothing to do with competitiqgeer sé); Crossroads Cogeneration Corp. v.
Orange & Rockland Utils., Inc969 F. Supp. 907, 915 (D.N.J. 1997) (finding no
antitrust injury in action braght by PURPApower producer, reasoning that
“Defendants actions may have caused injury to plaintiff, but they did not cause
injury to competition in a defined market [and was] not the sort of injury the
antitrust laws were meant to preventgy d on other groundsl59 F.3d 129 (3d
Cir. 1998).

The SAC does not cure the failure to all@tgusibleantitrust injury
(injury to competition in the relevant matkeTo be sure, the SAC adds several
paragraphsf dlegations regardin@Fsunder PURPAclaiming that Hu Honua
actually“competed” in the wholesale market for firm pow&eeSAC 1144 to 53.
It alleges that

Underfederal law, there are two primary ways that a QF

can sell power to a utility: (a) through a contract obtained

under the PURPA “mandatory buy” rule, or (b) through
an otherwisenegotiated contract. The “mandatory buy”

15



rule requires utilities to purchasewer from QFs at rates
that are “just and reasonable” and that “do not
discriminate against [QFs].” A rate satisfies these
requirements if it is equivalent to the utility’s avoided
costs.

Id. 146. “Alternatively, a QF is free to enter into a contract to sell power to a
utility at a negotiated rate.ld. §47 (citing 18 C.F.R. 892.301).

Hu Honua elected to enter into a negotiated rate contract
with HELCO. Thus, the PPA between HELCO and Hu
Honua is not a PURPA contract. Instead, it is a contract
whose terms, including its price term, were negotiated
between the parties.

Id. 7148.

The PPA was never submitted to the [PUC] as a PURPA
avoided cost contract. Rather, HELCO submitted the
PPAto the [PUC] as a contract with freehggotiated
energy prices. In approving the PPA as a negotiated rate
contract, which provided stable prices to consumers over
the long term, the [PUC] emphasized that Hu Honua'’s
PPA was “ddinked” from fossil fuel pices.

Id. 1 4.

Because Hu Honua chose to compete against other
potential generators, and did not seek a PURPA contract,
it is situated differemy from other QFs that have
mandated contracts. In order to obtain the PPA, Hu
Honua had to demonstrate thiae benefits of its facility
exceeded those of facilities owned by other potential
market players and entrants, including HELCO. In
entering into a freeiegotiated contract with HELCO,

Hu Honua was entering into competition against the

16



utility as a wiolesale energy generator, and not simply
functioning as a supplier.

Id. §50. Hu Honua thus argues that its PPA wampettion in the wholesale
power market, and thidELCO's terminaton ofits PPA(as part of amllegedly
illegal conspiracy witiNextEraand HER constituted antitrust injury. It relies
fundamentally on its allegation thia¢cause it “elected to enter into a negotiated
rate contract with HELCO . the PPA between HELCO and Hu Honua is not a
PURPA contragt id. 148, and thus it was “entering into competition against
[HELCOQO] as a wholesale energy generatat, | 50.

Notably, howeverthe allegation thatu Honua suffered antitrust
injury, see, e.q.SAC 234, 244, is &gal conclusiowhichis not entitled to a
presumptiorof truthfulness.Seelgbal, 556 U.S. at 678 [T]he tenet that a court
must accept as true all of the allegations contained in the complaint is inapplicable
to legal conclusions.’)Schuylkill Energy113 F.3d at 417 (“We are not, however,
required to accept as truasupported conclusions andwarranted inferences. . . .
While [plaintiff] alleges in is Amended Complaint that it is [defendant’s]
competitor in the retail and wholesale markets, tlassertions are belied by both
the remaining factual allegations and the law.”)

And ultimately in this contextthe SAC’s newallegations of

“competition” make no differenceThis isbecause,\&n if Hu Honua’'s PPA was

17



an “otherwisenegotiateccontrae,” it was done so under the auspices of PURPA.
Even ifthe PPA wasiot a contract based on PURPA’sdndatory buy'rates it is
undisputed thats the SAContinues tallege Hu Honua'’s proposed biomass
power plantvas(andstill is) a QF under PURPAyith selfcertification obtained
with the FERC.SeeSAC {45. Even if the statumight have beeformally
obtained after negotiations had ensuedf 89, the status (or potential status)
brings with it leverage and negotiating optiofifie PPAwas thus negotiatad

light of a guaranteed market with PURPA’s “mandatory buy” and “avoided cost”
provisions as benchmarkandbringswith it all of PURPA'’s rights and remedies
as part of the pictureSee, e.gIndep. Energy Producers Ass’n, Inc. \alCPub.
Utils. Comm’n 36 F.3d 848, 850 (9th Cir. 199¢¥ection 210 of PURPA
specifies the benefits to which QFs are entitléatreates a markéor their energy
by requiring that th¢FERC] establish regulations that obligate public utilities to
sel electric energy to and purchase electric service from QRPower Dev. Co.,
LLC v. Colo. Pub. Utils. Comm 12018 WL 1014142, at *7 (D. Colo. Feb. 22,
2018)(*'[ A] QF has the unconditional rigtib choosdo sell its output to an
electric utility and, in exercising that right, may contract with the utility or force

the utility to accept its output through a legally enforceable obligation approved by

18



state authorities)”(citing In re Hydrodynamics, Inc146 FERC %1193, 61844
(Mar. 20, 2014)).

Indeed HELCO actuallysought approvadf the PPAfrom the PUC
based upon Hawaii’'s PURPA provisioasnong other standardsSeeECF Ncs.
957 at 4 &147-9 at 4 PPAapplication at Jseeking PUC approval pursuant to
HRS §269.27.2 and Biwaii Administratie Rules (*HAR”)Chapter 674). The
PPA applicationndicatedthat rates, among other criteria, shall “(1) Be just and
reasonable to the electric consumer of the electric utility and in the public interest
(2) Not discriminate against qualifying cogenematand small power production
facilities; and (3) Be not less than one hundred per cent of avoided cost for energy
and capacity purchases to be determined as provided in [HAR&PB from
qualifying facilities and not less than the minimum purchase’ratd. at 5, PPA

Application at 4

* “[A] Court may take judicial ntice of matters of public record without converting a
motion to dismiss into a motion for summary judgmendlioja v. Orexigen Therapeutics, Inc.
899 F.3d 988, 999 (9th Cir. 2018) (quotinee v. City of L.A.250 F.3d 668, 689 (9th Cir.

2001)). Moreoverthe court can review thePA application under the incorporatidny-

reference doctrine because the SAC seéxtensively to the applicatiosge, e.g.SAC {65 to

67). SeeKhoja, 899 F.3d at 1002 (“[A] defendant may seek to incorporate a document into the
complaint ‘if the plaintiff refers extensively to the document or the documensfitrenbasis of

the plaintiff's claim.”) (quotingUnited States v. Ritchi@42 F.3d 903, 907 (9th Cir. 2003)).

®> HAR Chapter 674, entitled “Standards for Small Power Production and
Cogeneration,” among other things, (1) defines qualifying facilities urideCFs PURPA
regulations, 18 C.F.R. Part 2&8eHAR 8§ 674-1; and (2) implements “arrangements between
(continued . . .)
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The PPA applicatioquotedcriteria for rategrom HAR §6-74-22(a),
which, in turn, is nearly identical to that required by PURPA, as set forth in 16

U.S.C. §824a3(b):

The rules prescribed under subsection (al) steure

that, in requiring any electric utility to offer to purchase
electric energy from any qualifying cogeneration facility
or qualifying small power production facility, the rates
for such purchase-

(1) shall be just and reasonable to the electriiisumers

of the electric utility and in the public interest, and

(2) shall not discriminate against qualifying cogenerators

or qualifying small power producers.

No such rule prescribed under subsection (a) shall

provide for a rate which exceeds the imgemtal cost to

the electric utility of alternative electric energy
Although the applicatiofateracknowledged that a utility’s avoided costs were not
determinativen evaluating the PPA’s rates, the application specifically advocated

for an assessment of “avoided costs” as a “useful benchmark in assessing the

reasonableness of an [independent power producer’s] pricing.” ECF #aat95

(. . . continued)

electricutilities and [QFs] under Section 210 of [PURPA], 16 U.S.C. § 824A6:HAR 88 6-
74-15 to -28.This Chapter thus executes FERC’s mandate to Hawaii (as with all other tstates)
implement FERC's rules requiring utilities to purchase electricity from‘@s rate equal to

the utility’s full avoided cost,Allco Renewable Energy L1875 F.3dat 67 (citations omitted),
where ‘section 210(f) of PURPA instructs state regulatory authorities to implemaet HRC
rules.”ld. (citations omitted)).
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58. That is, the PPA waactuallysubmitted, at least isignificantpart, under
auspices of PURPA.

Moreover,as NexEra argues, merely becaus®@@'s PPAwas
negotiated does not mean it was done so in a competitive marketrposes of
assessingotential antitrust injury.See Greensboro Lumh&43 F. Supp. at 1355
56 (finding a lack of antitrust injury/standing regardingRAthat was the product
of extensive negotiations between a QF and utilities and that resulted in pricing
“significantly less” than a utility’s avoided cost&aminéBesicorp Allegany908
F. Supp. at 1207 (finding no antitrust injunya dispute involving a negotiated
PPAwith prices allegedly in excess of a utility’s avoided coslisdeed, if those
negotiationdetween Hu Honua and HELCO had failed, Hawaii's PURPA
regulations allowdthe parties tgeek PUC intervention to resolve their

differences.SeeHAR §§6-74-15(c) & (e)°

® HAR § 6-75-15(c) provides:

If the electric utility and qualifying facility fail to reach an
agreement on the rate @rms of purchase within severftye
days after the qualifying facility first offers to setergy or
capacity to the electric utilifythe electric utility, within fourteen
days, shalkubmit a petition to the commission requesting a
hearing on the matter. If the electutlity fails to submit the
petition within the prescribed time period, the qualifying facility
may petition the ammission for a hearing on the matter. Upon the
application of theelectric utility or the qualifying facility and for
(continued . . .)
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In sum, &houghthe SAC’s amended allegations regarding the origin
of the PPA presera closer call than with the FA@h this narrow issyghere is no
potential antitrust injurgven assuming that the PPA wast a “PURPA contract
Because Hu Honugafacility was a QF under PURR#&d wasegotiated with that
status in mind, theesulting PPA was not a product‘@ompetitiori in a
wholesale marketplader purposes of assessiagtitrust injury to Hu Honua
Again, Hu Honua might have had a viable breach of contract claim against
HELCO, but this does not transform that claim into a viable antitrust claim against
NextEra.

b. PUC Regulation

Finally, despite its changefje SAC continues tallege antitrust

injury that is speculativeln this regard, the SAC alleges:

(. . . continued)
good cause, the commission may waivenodify the time periods
prescribed in this subsection.

In turn, 8 6-75-15(e) provides:

When a ptition is filed pursuant to subsection (c), the commission
may:

(1) Dismiss the petition, if it finds that the qualifying facilgy

offer is incomplete in angnaterial respect;

(2) Resolve the differences between the parties; or

(3) Provide such directions, instructions, or rulings as appropriate,
and order the partige resume negotiations.
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The aforesaid conduct of HELCO has produced antitrust

injury to Hu Honua, competition, and consumers, and

unless enjoined by this Court, will continue to produce at

least the followinganticompetitive, exclusionary and

injurious effects upon competition in interstate

commerce:

(a) competition for the wholesale generation of

power on the Island of Hawaii has been substantially and

unreasonably restricted, lessened, foreclosed, and

eliminated, and consumers will be forced to pay supra

competitive prices for power as a result due to the

ultimate pasghrough of higher wholesale costs to

consumers by HELCO[.]

SAC 1234. As with the FAC, this primary injury— consumers paying supra
competiive prices— remains speculative, depending on factors such as oil prices
rising from approximately $60 per barrel to over $363 per barrel, SB&; §r

“over $300 per barrel by 2045,” SAC2D4. And it is an injury necessarily and
legally controlled bythe PUC.

It remains true that “[gJovernment regulation, as opposed to treble
damages and criminal liability under the Sherman Act, is generally thought to be
the appropriate remedy for difficulties posed by natural monopolies [such as the
Hawaii utility market].” Hu Honua BioenergiLC, 2018 WL 491780, at *12
(quotingAlaska Airlines, Inc. v. United Airlines, In@48 F.2d 536, 548 (9th Cir.

1991)). It remains true that “Hu Honua has alleged anticompetitive behavior in a
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highly regulated industry.’ld. And it remains true that “[t]his context is
important.” Id.

Here, the rate base paid Big Island consumers, including passing
on of costs related to power purchase agreements, is a matter for th&egJC.
e.g, HRS 88 B9-16(a) 26916.22. This “comprehensive regulatory framework
significantly restricts the nature of the competition which is permitt€uty of
Pittsburgh v. W. Penn Power Ca47 F.3d 256, 263 (3d Cir. 1998)Under the
circumstances of this case, whether and to what extent [a utility] maintains an
artificially high rate base is not within the purview of the antitrust laws.”
Schuylkill Energy Res113 F.3d at 414. “[Hawaii] regulators not the market—
determine [HELCO'’s] rate base. [HELCO] has no ueialt ability to changes
rates; any increase or decrease in rates must be filed with the PUC and conform to
PUC regulations and ordersld. The court thus “cannot assume the existence of a
PUC [decisionfor the purposi of assessing damages,” and “[t]here is no way to
determine whether the rates [consumers] will pay for electric service . .. will be
affected by the alleged actions[.W. Penn Powerl47 F.3d at 269As the
courts stated iKartell [v. Blue Shield of Mass749 F2d 922 (1st Cir1984)] and
Westchester Radiological AssociafesEmpire Blue Cross & Blue Shieldc.,

707 F. Supp. 708 (S.D.N.Y. 1989)], that supervisory power suggests that an
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expansive application of the antitrust laws is not appropriat&aiine/Besicorp
Allegany L.P,.908 F. Supp. at 1207. The alleged injury “is simply too speculative
to permit relief under the antitrust lawsW. Penn Powerl47 F.3d at 269.

Thus, he court’s reasoning in the January 19th Order remains
completely applicable:

Like Scuylkill Energy Resource§tlhe fundamental

dispute between [Hu Honua] and [HELCO] concerns the

interpretation of the Power Purchase Agreemenand

should be resolved pursuant to comnrhanw contract

principles,” not through the antitrust law$13F.3d at

418. Like Kamine/Besicorp Allegany L.Pwhether

[HELCO] has breached the PPA or not, [Hu Honua] has

not sufficiently demonstrated amtitrustinjury[.]” 908

F. Supp. at 1208And like Crossroads Cogeneration

“[HELCO’s] actions may have causiegury to plaintiff,

but they did not cause injury to competition in a defined

market. This is not the sort of injury the antitrust laws

were meant to prevent969 F. Suppat915.
Hu Honua BioenergiL.C, 2018 WL 491780, at *12.
B. Count Two — Conspiracy to Restrain Trade

Count Two alleges a violation of 15 U.S.C1,8wvhich prohibits
“[e]very contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade or commerce among the several Statdsj.ftate an arttust

claim for restraint of tradé[a plaintiff] must plead not just ultimate facts (such as

a conspiracy), but evidentiary facts which, if true, will prove: (1) a contract,
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combination or conspiracy among two or more persons or distinct business;entitie
(2) by which the persons or entities intended to harm or restrain trade or commerce
among the several States, or with foreign nations; (3) which actually injures
competition.” Kendall 518 F.3d at 1047 (citation omitted)

This claim fails for the samasons that Count One fails. In
particular,as analyzed abovi fails to allege a plausible antitrust conspiracyl
fails to allege a plausible theory of antitrust inju§eeSeagood Trading Corp.
924 F.2dat 1576 (“[A] section 1 claim and a section 2 conspiracy to monopolize
claim require the same threshold showirghe existence of an agreement to
restrain trade.”)Rebel Oi) 51 F.3d at 1433 ([C]ausahtitrust injury . . . is an
element of all antitrust suits brought by private parties seekintages under
Section 4 of the Clayton Act.”).
C. State Law Claims

Lastly, NextEra moves to dismiss the state law claims (Count Seven,
alleging tortious interference with contract; and Count E@gleging unfair
competition under HRS chapter 480). elJanuary 19th Order indicated that,
becausehe court had dismissed the federal antitrust claims, it intended to dismiss
the state law claims without prejudice under 28 U.S.83&7(c)(3). See, e.q.

Acri v. Varian Assocs., Incl114 F.3d 999, 1001 (9th Cir. 1997) (“[I]n the usual
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case in which all federdaw claims are eliminated before trial, the balance of
factors . . . will point toward declining to exercise jurisdiction over the remaining
statelaw claims.”) (en banc).

Suwch action, however, was premature given the procedural posture
where federal claims (although stayed) remain against the Hawaiian Electric
Defendants. The couraonotexercise its discretion under 28 U.S.CL3%7(c)(3)
until it “has dismissed all clain®ver which it has original jurisdiction.Although
the Hawaiian Electric Defendants have entered into a settlement agreement, those
claims remainn the actiorbecause the settlement was (and stil&isaitinga final
decision of the PUC apprimg the ienegotiated PPA between Hu Honua and
HELCO. In turn, that PUC decision is awaiting proceedingsate coutt For
administrative reasons, the court denied the motion without prejudicéionua
Bioenergy 2018 WL 491780, at *16.

The court will takelte same actioagain That is, the court withot
address the merits of Counts Seven and Eight, and will instead deny NextEra'’s
Motion to Dismiss without prejudicas to those claimsThe court will address the
disposition of the state law clairafter he settlement witthe Hawaiian Electric

Defendantss final.
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. CONCLUSION

For the foregoing reasons, NextEra’s Motion to Dismiss is
GRANTED as to Counts One and Tyibe federal antitrust clainagainst
NextEraare DISMISSED with prejudice. Thdotion to Dismiss the state law
claims(Counts Seven and Eigh$) DENIED without prejudice.

IT1S SO ORDERED

DATED: Honolulu, HawaiiNovember 9, 2018.

/s/ J. Michael Seabright

J. Michael Seabright
Chief United States District Judge

Hu Honua Bioenergy, LLC v. Hawaiian Elec. Indus., Inc., tGilz. No. 16-00634dMS-KJIM,
Granting in Parand Denying in Pamvithout Prejudicddefendant NeXra Energy, Incs
Motion to Dismiss Second Amended Complain@,FENo. 148
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