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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

BREAST CARE CINTER OF HAWAI‘l | CIVIL NO. 17-443 JAO-WRP
LLC,
ORDER GRANTING IN PART AND
Plaintiff, DENYING IN PART
DEFENDANT’'S MOTION FOR
VS. SUMMARY JUDGMENT
FUJIFILM MEDICAL SYSTEMS
U.S.A., INC,,
Defendant.

ORDER GRANTING IN PART AND DE NYING IN PART DEFENDANT'S
MOTION FOR SUMMARY JUDGMENT

This case concerns Defendant Fujifiiedical Systems’ (“Fujifilm”) sale
of digital mammography equipment tcalritiff Breast Care€enter of Hawai'i
LLC (“BCCH?”) and its agreement to secaé and maintain the equipment for four
years. BCCH’s Complaint alleges thatjifilm made falsgpromises to induce
BCCH to enter into the contract and biead the incorporated service agreement.
Fujifilm filed a counterclaim for failuréo pay annual service fees. Presently
before the Court is Fujifilm’s Motiofor Summary Judgment on BCCH'’s claims
and Fujifilm’s counterclaim. For theeasons set forth below, the Motion is
GRANTED as to all oBCCH'’s claims and DENIED as to Fujifilm’s

counterclaim.
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l. BACKGROUND

A. Undisputed Facts

BCCH is a medical service providewfaoded by Dr. Beth Rhodes. ECF No.
1 at1-2. In June 2012, BCCH purchadaee different pieces of equipment from
Fujifilm: (1) an Aspire HD mammogpdy system, (2) a Biopsy Positioner, and
(3) a Synapse Express Picture Archiyend Communication System (PACS).
ECF No. 44 § 1. BCCH and Fuijifilm eguted the purchase agreement for the
Aspire HD System, which incorporatédijifilm’s standard conditions of sale
agreement (“the Conditions 8fale Agreement”), a sace agreement for service
and maintenance of the equipment (“8ervice Agreement”), and an “End User
Purchase, License and Services A&gnent” (“the End User Agreement?) ECF
No. 44 | 2.

The written Service Agreement provaléor four years of service and
maintenance of the equipmenommencing after the ofry@ar warranty expired.
ECF No. 1 at 4; ECF No. 44 1 6. Tha\Bee Agreement indicates that Fujifilm
would provide one maintenance inspectamal calibration per year; scheduled and

emergency services; all regkement parts, labor, andvel, performed by factory-

1 The parties appear to agree thatlal agreements are to be read as one
agreement, with the End User Agreemapplying to the purchase, warranty, and
service obligationsSeeECF No. 62 at 2; ECF No. &t 2 § 2. The Court will
refer to these collectively as “the contract.”
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trained service engineers; and one-helgphone and four-hour on-site response
time. ECF No. 43-14 at 3. Under tBervice Agreement, BCCH was to pay
Fujifilm $33,270 per year indvance for these servicekl.

The End User Agreement contains numerous provisions limiting Fujifilm’s
liability under the Service Agreemenrspecifically, the End User Agreement
precludes liability for any consequentiaha@ges, caps damages at the amount of
annual fees paid, and states that Fujifriii not be liable for any breach of the
professional and workmanlike serviearranty unless BCCH provides Fuijifilm
with thirty-days written notice of amglleged breach. ECF No. 44 at 2 {{ 8-9;
ECF No. 43-11 at 6. The End Ugsgreement also contains a provision
prohibiting oral modifications. ECF No. 43-11 at 10.

Fujifilm replaced the equipment May 2013, after BCCH moved offices
and after BCCH had complained to Filmgn that the equipment malfunctioned
regularly. Fujifilm then applied maew eight-month warranty beginning May 2013
and a four-year Service Agreement begngniMay 2014. It is undisputed that
BCCH never paid its annual fees under the Service Agreement and that Fuijifilm
terminated the contract in August 2FLECF No. 44 § 28; ECF No. 62 at 11. The

reasons for the termination aredispute, as described below.

2 The record shows that both parties were initially confused about whether Dr.
Rhodes had pre-paid the Service Agreement f8esECF No. 43-49 at 15.
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B. Disputed Facts

BCCH contends that it entered int@tbontracts based on Fuijifilm’s verbal
assurances, which included that: (I)ad six “cross-trained” field service
engineers in Hawai‘i who could assist Dr. Rhodes; (2) it would adjust the annual
service fees based on the number offmegrams BCCH performed per year, and
that Fujifilm would refund to BCCH any okgayment after the annual service fees
were reduced; and (3) it would competiesBCCH for any leses incurred from
Fujifilm’s inability to service the equipent. ECF No. 1 11, 12, 17, 20, 35;
ECF No. 63 1Y 1-2. Fujifilm denies thtst employees made such statements.
ECF No. 44 1 7, 16, 24.

Plaintiff alleges that the equipmestbpped working almost immediately and
Defendant failed to repait. ECF No. 1 at 29-31; ECF No. 63 11 4-9. Fujifilm
contends that the malfunctioning was duesignificant part, to user error. ECF
No. 43-1 at 17-18; ECF No. 43-3 | 17.

BCCH alleges that Fujifilm only remedied the problems with the equipment
in May 2013 by replacing the Aspire HD@&Biopsy Positioner. ECF No. 1 Y 30;
ECF No. 62-1 11 9-11; ECF No. 44 | BCCH alleges that problems emerged
with the replacement equipment, aadifilm did not satisfy its service

obligations. ECF No. 63 {1 6-9. Fujifildnsputes this, contending that the new



equipment was fine and that Dr. Rhodesaésto Fujifilm indicate as much. ECF
No. 43-3 § 25.

A significant point of dispute is whailappened regarding payment of the
Service Agreement fees. BCCH contetits it received invoices from Fujifilm
for the Service Agreement beginningZ@14, that BCCH disputed the invoices,
and Fuijifilm opted not to collect on thevioices due to the equipment’s continued
failures. ECF No. 63 1 10. Fujifilm caaticts this, saying that it billed BCCH
guarterly for the service fees andeafedly demanded payment. ECF No. 44 1
26—-27. BCCH alleges th&uijifilm’s termination forced them to purchase
replacement equipment in 2018. ECF No. 63  11.

C. Case Status

BCCH brought this lawsuit on Septber 5, 2017. ECF No. 1. The
Complaint asserts numerous causesobibn against Fujifilm, but counsel for
BCCH abandoned several of its claimshegt hearing on the Motion. The Court
therefore DISMISSES the following atidoned claims and TERMINATES the
Motion as to these claims: Fraudulerdicement (Count I); Breach of Implied
Covenant of Good Faith arighir Dealing (Count 1V); Intentional Interference
(Count V); Unjust Enrichment (Countl)Y Declaratory Relief (Count VIIl); and
Specific Performance (Count 1X). This Order addresses the remaining claims,

which are: Negligent Misrepresentatioro{fit 11); Breach of Contract (Count Ill),



and Promissory Estoppel (Count VIIgeeECF No. 1 1 10, 11, 14. Fuijifilm also
asserted a breach of contract coungnelagainst BCCH, alleging that BCCH
never paid the annual s&e fees. ECF No. 9-1.

Fujifilm brought the present Motion for Summary Judgment on November
19, 2018, seeking summary judgment oroABBCCH'’s claims, as well as on its
counterclaim. ECF No. 43-1. Fuijifilnontends that the statute of limitations
precludes all three of the remaining causes of acweECF No. 43-1 at 26-32.
Fujifilm also argues that the terms of the caot bar the breach ebntract claim.
Id. at 32—-37. Specifically, Fujifilm assettsat the contract: (1) caps damages to
the annual service fees paid; (2) regsiiBECCH to provide written notice within
thirty days of any breach of ther8ee Agreement; and (3) precludes oral
modifications. Id. Fujifilm also argues that BCCH'’s failure to pay the annual
service fees bars the breamhcontract claim.ld. at 37—38. Fujifilm further
contends that becausesthlleged promises are covered by the contract, the
equitable claim for promissory estoppebarred as a matter of lavd. at 38.
Finally, Fujifilm asserts that the neghgt misrepresentation claim is barred
because: (1) Hawai‘i law does not recagnsuch claims when the alleged
misrepresentations are merely promisefutifre conduct and (2) BCCH waived its
claims by reaffirming the contraatter becoming aware of the alleged

misrepresentationdd. at 38—41.



BCCH filed its opposition to the maotn on March 1, 2019. ECF No. 62.
BCCH opposes the statute of limitations issue and the argument that BCCH'’s
failure to pay the annual service feegused Fuijifilm’s performance. ECF No.

62. BCCH also opposes Fujifilm’s Mot regarding Fujifilm’s counterclaim,
arguing that Fujifilm’s breach of the Sazg Agreement excused BCCH'’s payment
requirementsld. at 11. BCCH did not addss the other grounds on which
Fujifilm seeks summary judgment. Filpf filed its replyon March 19, 2019.
ECF No. 66.

Il STANDARD OF REVIEW

Summary judgment is proper when thare no genuine issues of material
fact and the moving party is entitled to judgmhas a matter ofwa Fed. R. Civ.

P. 56(a). Federal Rule of Civil Rredure 56(a) mandates summary judgment
“against a party who fails to make a shogsufficient to establish the existence of
an element essential to that party’segamd on which that party will bear the
burden of proof at trial."Celotex Corp. v. Catretd77 U.S. 317, 322 (1986ee
alsoBroussard v. Univ. of Cal. at Berke|ey92 F.3d 1252, 1258 (9th Cir. 1999).

“A party seeking summary judgment bears the initial burden of informing
the court of the basis for its motion amiddentifying those portions of the
pleadings and discovery responses thatatestrate the absence of a genuine issue

of material fact.” Soremekun v. Thrifty Payless, 809 F.3d 978, 984 (9th Cir.



2007) (citingCelotex 477 U.S. at 323). “When theoving party has carried its
burden under Rule 56[(a)], its opponent mdsimore than simply show that there
Is some metaphysical doubt as to the makéaicts [and] . . come forward with
specific facts showing that there is a genuine issue for ti\datsushita Elec.
Indus. Co. v. Zenith Radid75 U.S. 574, 586—-87 (1986) (internal quotation marks
and citations omittedxee also Anderson v. Liberty Lobby, |@l7 U.S. 242, 248
(1986) (“[A] party opposing a properly supported motion for summary judgment
may not rest upon the mere allegations aviae of his pleading, but . . . must set
forth specific facts showing that thereaigienuine issue for trial.” (internal
guotation marks omitted)).

“An issue is ‘genuine’ only if there g sufficient evidentiary basis on which
a reasonable fact finder could find for the nonmoving party, and a dispute is
‘material’ only if it could affect the outeoe of the suit under the governing law.”
In re Barboza 545 F.3d 702, 707 (9th Cir. 2008) (citiAgderson477 U.S. at
248). When considering the evidermea motion for summary judgment, the
Court must draw all reasonable infecea on behalf of the nonmoving party.
Matsushita Elec. Indus. Ga475 U.S. at 58%&ee also Posey v. Lake Pend Oreille
Sch. Dist. No. 84546 F.3d 1121, 1126 (9th Cir. 20(8)ating that “the evidence
of [the nonmoving party] is tbe believed, and all just@ble inferences are to be

drawn in his [or her] favor”).



[ll.  ANALYSIS

Fujifilm moves for summary judgment @i of BCCH’s claims and on its
own breach of contract counterclaify failing to oppose many of Fujifilm’s
arguments for summary judgment, BCCH waived those isssieskur v. Schrirp
514 F.3d 878, 892 (9th Cir. 2008) (“We have previously held that a plaintiff has
‘abandoned . . . claims by not raisingithhin opposition to [the defendant’s]
motion for summary judgment.” (quotinkenkins v. Cty. of Riversidg98 F.3d
1093, 1095 n.4 (9th Cir. 2008)Abogados v. AT&T, Inc223 F.3d 932, 937 (9th
Cir. 2000);Packnett v. Gome482 F.3d 926 (9th Cir. 199%ee also Ramirez v.
Ghilotti Bros. Inc, 941 F.Supp.2d 1197, 1210 n.7 (N@al. 2013) (listing cases).
But regardless of BCCH'’s waiver, Fuijifilm is entitled to summary judgment on
several grounds.

The Court addresses BCCH's claiagainst Fuijifilm first, and then
addresses Fujifilm’s counterclaim.

A. BCCH'’s Claims Against Fujifilm
I Breach of Contract (Count IIl)

BCCH alleges that Fujifilm breachecktiservice Agreement. ECF No. 1 at
11. BCCH, however, takegwitradictory positions with respect to how and when
the breach (or breaches) ooad. The Complaint aligges that the equipment

experienced massive technipabblems almost immediately after sale, and that



Fujifilm was unable to fix the problems untikeplaced the madahery more than a
year later. ECF No. 1 {1 31. The Compldurther alleges that even after Fujifilm
replaced the equipment, Fujifilm “fail[ed] fwovide adequate technical support.”
Id. § 40. In its opposition brief too,BCH alleges that Fuijifilm’s failure to
“employ an on-site engineer trainedservice BCCH’s equipment . . . was a
“material breach of the service agreemienin its inception.” ECF No. 62 at 11.
But at the hearing, perhaps to avoidifiin’s statute of limitations defense,
BCCH contended that Fuijifilm first brelaed the contract in 2017 by terminating
the agreement and refusing to performitfar service or matenance. Under
either of these inconsistent positionsweeer, summary judgment must be granted
on BCCH'’s breach of contract claim.

Generally, “the construction and legal effect to be given a contract is a
guestion of law.”Koga Eng’g & Const., Inc. v. Staté22 Haw. 60, 72 (2010).
Contracts are “interpreted according teittplain, ordinary, and accepted sense in
common speech.Hawaiian Ass’n of Seventh-Day Adventists v. WaB¢ Haw.

36, 45 (2013). “The court'abjective is ‘to ascertaima effectuate the intention
of the parties as manifested thye contract in its entirety.”1d. (QquotingBrown v.
KFC National Management Cd82 Haw. 226, 240 (1996)). Courts generally do
not look outside the contract itsédf assist in its interpretation:

As a general rule, the court will look marther than the four corners of
the contract to determine whetherambiguity exists. The parol evidence
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rule precludes the use of extrinsic evideno vary or contradict the terms of

an unambiguous and integrated contrddtis rule, however, is subject to
exceptions that permit the courtdonsider extrinsievidence when the

writing in question is ambiguous or incomplete. Where there is any doubt or
controversy as to the meaning oé tlanguage, the court is permitted to
consider parol evidence to expldire intent of the parties and the
circumstances under whichetlagreement was executed.

Id. at 45—-46 (internal quotation marks amttions omitted). The parol evidence
rule “is one of substantive law . . . [ar@rs evidence of collatd agreements that
would vary or alter the writteterms [of a contract].’State Farm Fire and Cas.
Co. v. Pacific Rent-All, Inc90 Haw. 315, 324 (1999) (quoti@psmopolitan Fin.
Corp. v. Runnels2 Haw. App. 33, 37-381081) (emphasis omitted).
a. The statute of limitations bars most of the alleged breaches.

Fujifilm argues that the contract’s onear limitations period applies to the
breach of contract claim. ECF No. 43-12&t28. BCCH does not dispute this and
appears to concede that the one-year ltmima period specified in the contract
applies to all the claimsECF No. 62 at 8 (stating thBCCCH filed all its “claims
within one year of Fujifilm’s [breach]”)d. at 7 (“[T]he plain meaning of [the
contract] provide[s] that all claims againtsinust be brought with one year|.]").
Indeed, the contract statést “all claims against [Fifilm] . . . must be brought
within one year after theause of action arises,” EQNo. 43-11 at 6, and BCCH

does not argue that this provision is ipigable. Thus, the Court finds that the
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contract’s one-year limitations period applte all the claimsancluding the breach
of contract claim.

BCCH argues in its opposition that the statute of limitations does not bar the
claims here because: (1) the discovelg applies, and there is a reasonable
dispute of material fact about wheil€BH discovered the claims; (2) Fujifilm had
an ongoing duty to repair or replaceiafhcontinually reset the statute of
limitations; and (3) equitable tolling applieSeeECF No. 62 at 6-11.

Although Fuijifilm argues that under the QCthe statute of limitations for a
breach of contract claim begins to run once “the breach occurs, regardless of the
aggrieved party’s lack of knowledge otthreach,” HRS § 498:725 (2), here, it
Is the contract’s statute of limitation thegiplies. The contract states that BCCH
must bring any claims against Fujifilm withone year “after the cause of action
arises,” without specifying whes cause of action ariseSeeECF No. 43-11 at 6
[8 11(d)]. The parties disagree over wiertthe term “arises” incorporates a
discovery rule.

Even if the discovery rule appligbere is no genuine dispute that BCCH
discovered most of its breach of cautr claims well before the one-year
limitations period. Dr. Rhodes’ declaratistates that “[a]fter the equipment was
installed, [she] discovered that Mr. Kurdg¢the on-site service engineer)] was not

trained to service BCCH'’s equipmenttie equipment “malfunctioned once it was
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installed in BCCH’s office location”; “[a]fter the 2013 replacement installation,
several key features of the equipmesrhained inoperable”; the equipment
“immediately continued to malfunction”tef repairs were noke in August 2015;
and “Fujifilm failed to repair the imagannotations until after August 2015.” ECF
No. 62-1 at 2-3. Contemporaneous #gsfaom Dr. Rhodes to Fujifilm confirm
that BCCH was aware ofehalleged equipment malfunati® and failures to repair
by no later than 2015See, e.g. ECF No. 62-3 at 16—-17; ECF No. 43-24. Even the
Complaint alleges that BCCH experien¢atassive technical problems” with the
machinery “beginning in October 2013hd that BCCH became aware in 2012
and 2013 that Fujifilm was not adequately fixing thedeeECF No. 1 {{ 25-26,
30-31. Thus, there is no dispute that@LCbecame aware of the alleged service
breaches more than one year prior ®ltwsuit filed in 2017. The only alleged
claim that BCCH discovered within eryear of filing suit was Fujifilm’s
termination of the contract in 20lwhen Fujifilm ceased conducting “routine
annual maintenance” renuleg the equipment “techaally unsafe for medical
use.” ECF No. 63 1 11.

Second, BCCH argues that because Fujihad a continual duty to repair
and service the equipment, the statftemitations renewed continuously until
Fujifilm terminated the contract in 201BeeECF No. 62 at 9-10. BCCH cites to

Dominguez v. Price Okamoto Himeno & Ludo. 28140, 2009 WL 1144359
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(Haw. Ct. App., Apr. 29, 2009), for the projtamn that “where a contract provides
for continuing performance over a periofdtime, each breach may begin the
running of the statute anew such taatrual occursontinuously.” Id. But the
court inDominguezelied on New York case law, wdh merely states that where
there is a continual duty, each failuretlodt duty may constitute a separate breach,
thereby beginning the statute of itations period for that breacl&ee, e.gStalis
v. Sugar Creek Stores, In@95 A.D.2d 939, 941 (N.Y. App. Div. 2002T hus,
even where there is a continuous dutgjrok for damages arising outside of the
statute of limitations period remain time-barréd. Fujifilm’s alleged continuous
duty to repair does not continuously restart the accrual date for all previous
breaches as BCCH sugges&:eMolokai Serv’s Inc. v. Hodgin®o. CAAP-15-
0000464, 2018 WL 1083050, at tBaw. Ct. App., Feb. 28018) (holding that
even where a continuous tort appliesenew the statute of limitations
continuously, “recovery may be had fdk@amages accruing within the statutory
period before the action, although not diamages accrued before that period.”).
Thus, even assuming Fujifilm was underamtinuous duty to service and repair
the equipment, BCCH may Iyrrecover damages for a breach of that duty within
the contract’s one-year limitations period.

Lastly, BCCH argues that equitabldliteg should apply because “Fujifilm

misrepresented its ability to repair amdintain the equipment that it sold to
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BCCH and had to replace the equipment thebuld not repair.” ECF No. 62 at
10. “Equitable tolling is defined as the dmae that the statute of limitations will
not bar a claim if the plaintiff, despitaigent efforts, did not discover the injury
until after the limitationgeriod had expired.’Narmore v. Kawafuchil12 Haw.
69, 75 n.15 (2006) (internal quotations marks and alterations omitted). Thus, at a
minimum, equitable tolling cannot apply wkdhe Plaintiff did in fact discover the
claim within the statute of limitations ped. Moreover, to the extent that BCCH
attempts to argue that Fujifilm fraudulgntioncealed the claims against it, the
Ninth Circuit has held that “[tjo avoid the bar of limitation by invoking the concept
of fraudulent concealment, the plaintiff must allege facts showing affirmative
conduct upon the part of the defendantoltwould, under the circumstances of
the case, lead a reasonable person tevethat he did not have a claim for
relief.” Rutledge v. Bos. Wovéiose & Rubber Cp576 F.2d 248, 250 (9th Cir.
1978). Here, BCCH knew of the allegsetvice issues by at least 2015 and has
not alleged that Fuijifilntoncealed the claim. Thusquitable tolling does not
apply.

In sum, the contract’s one-year limitats period bars all éhalleged failures
of the equipment and alleged failurestvice the equipment that took place

outside of the one-year limitations perio@ihus, only BCCH's claim that Fuijifilm
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terminated the agreement and ceasetimeunaintenance in 2017 falls within the
one-year limitations period. It fails, however, for the reasons discussed below.

b. BCCH has not presented evidence that it performed its
obligations.

Fujifilm argues that because BCCH fal® pay any annual service fees due
under the contract, BCCH cannot prevalilitsnclaim for breach of the Service
Agreement.SeeECF No. 43-1 at 37. To prevail abreach of contract claim, a
plaintiff must prove, among other thinghat he or she “performed under the
contract.” Evergreen Eng’g, Inc. \Green Energy Team LL884 F. Supp. 2d
1049, 1059-60 (D. Haw. 2012). “In Hawaiiis well-established that a party
cannot recover for a breach of contract veh&ne fails to comply with the contract
herself.” Port Lynch, Inc. v. Samsung Fire & Marine Ins. (¢o. Civ. 11-000398
DKW, 2013 WL 5771197, at *6 (CHaw. Oct. 24, 2013) (quotinQtani v. State
Farm Fire & Cas. Cq.927 F. Supp. 1330, 1337 (D. Haw. 1996)). In opposition,
BCCH merely asserts that Fujifilmdached first, thus excusing BCCH'’s
performance.SeeECF No. 63 at 11.

BCCH contends that the equipmernitdd almost immediately after Fujifilm
installed it, and that Fuijifilm was in &ach of the Service Agreement “from its

inception.” Id. However, the Service Agreemt did not begin until May 2014,
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after the warranty period expirédSeeECF No. 1 1 14, 15, 36, 37; ECF No. 44 1
21. Further, the Service Agreement regdiBCCH to pay the annual service fees
in advance of servicesSeeECF No. 43-14 at 3. Fujifilm thus could not have
breached the Service Agreement befoeeaghnual fees were due. Regardless,
BCCH cannot prevail on its breach ofntact claim without having paid any
annual feesSee, e.gPort Lynch 2013 WL 5771197, at *6 (D. Haw. Oct. 24,
2013).

There is no genuine dispute overettner BCCH ever paid any annual
service fee<. In its Concise Statement of&ts, BCCH admits that it owed
$33,270 per year to Fujifilm under tBervice Agreement, ECF No. 63 at 1
(admitting Fuijifilm’s eleventh conciseatement of fact), but has offered no
evidence that it ever paid. Nor has®@ put forward any evidence or legal
authority supporting its vague claim tHatjifilm waived BCCH'’s obligation to
pay the annual service feelsideed, the End User Agreemnt states that no waiver
of any right will apply unless Fuijifilm waives the right in writin§eeECF No.

43-11 at 9.Because BCCH concedes that it fdite perform its obligations under

3 BCCH does not allege that Fuijifilm viotat the warranty. Indeed, if, as BCCH
argued at the hearing, Fujifilm’s firbteach was in 2017, that breach occurred
long after the warranty period expired.

4 Although BCCH states in itsoncise statement of facts that it “disputes the
remaining facts” of Fujifilm’s concise st&nhent of facts, which includes Fujifilm’s
assertion that BCCH never paid tenual fees, BCCH does not provide any
evidence showing otherwis&eeECF No. 63 at 1.
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the Service Agreement, ECF No. 62-19] BCCH cannot sustain its breach of
contract claim against Fujifilm arsbimmary judgment must be granted.
C. The contract precludes recovery here.

Fujifilm further argues for summarugigment on the grounds that there are
no damages available to BCGiHder the contract, becauthe contract bars any
claims for consequential deages and limits any dags to the annual service
fees paid by BCCH, which BCCH never paldCF No. 43-1 at 35. BCCH did not
address this issue in its oppositionddhe Court does not consider BCCH’s
argument raised for the firime at the hearingSee, e.gRice Corp. v. Grain Bd.
of Irag, 582 F.Supp.2d 1309, 1313 (E.D. Cal. 2008).

To prevail on a breach of contract claiaplaintiff must establish damages.
See Chuck Jones and MacLaren v. Williafsl Haw. 486, 500 (2003) (monetary
damages a material elementwéach of contract claimyee also Choy v. Cont'l
Cas. Co,. No. CV 15-00281 SOM/KSC, 20ML 7588233, at *4 (D. Haw. Nov.
25, 2015) (“A breach of contract claim remgs a showing of damages.”). The End
User Agreement states that “[T]he liabilay [Fujifilm] . . . if any, and Customer’s
sole and exclusive remedy for damagesafoy claim of any kind whatsoever with
respect to this Agreement . . . shadt be greater than the amount paid by
Customer for the applicabdnnual fee for such obligan giving rise to such

claim.” ECF No. 43-11 at 6. Becau8€CH did not pay any service fees, it
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cannot avail itself of any damages under the confré®teECF No. 44  28.
Therefore, BCCH cannot prevail @8 breach of cotract claim.

For all the reasons discussed, @mrt GRANTS summary judgment on
BCCH'’s breach of contract claim.

. Negligent Misrepresentation (Count Il)

Fujifilm moves for summaryuydgment on BCCH’s negligent
misrepresentation claim, arguing that: {ig one-year limitations period applies;
(2) the claim is based on future promisdbeathan statements of fact; (3) BCCH
could not have reasonably relied on ¢inal promises because they were
contradicted by the contract language; 6HdBCCH did not rescind the contract
after learning of the misrepresentationd arstead continued to receive substantial
benefits from Fujifilm. ECF No. 43-at 29-30, 39-41. Although BCCH opposes
Fujifilm’s argument on the statute of limitations issue, it does not address
Fujifilm’s other arguments. EvenCCH did not waive its arguments on the

issues it fails to oppose, Fuijifilm is entitled to summary judgment.

® Although BCCH argues in its Opposititimat Fujifilm’s antecedent breach
excuses its obligation to pay any annsevice fees, ECF No. 62 at 11, that
argument only addresses the issue of wreBCCH'’s failure to pay the annual
service fees was itself a breach of tbatcact. Even if BCCH is correct that
BCCH's failure to pay the annual feems excused, whether BCCH has any
damages available under the contraet separate issue that BCCH does not
address in its opposition.
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a. The alleged misrepresentations are not actionable.

To establish a claim for negligent mepresentation, BCCH must show that
(1) Fujifilm provided false informatin negligently; (2) BCCH relied upon the
misrepresentation; and (3) BCCH suffered a resulting IBssitiago v. Tanaka
137 Haw. 137, 154 (2016). Such awiaian only rely on false statements
concerning past or existing material facBe Haw. Comm. Fed. Credit Union v.
Keka 94 Haw. 213, 230 (20008hoppe v. Gucci Am., In@4 Haw. 368, 386
(2000). Claims alleging misrepresentatitimst induced agreement to a contract
cannot be based on promises of futtwaduct or the future terms of the
agreementSee Haw. Comm. Fed. Credit Union v. Keké Haw. 213, 230
(2000).

In the Complaint, BCCH alleges thaijifilm verbally told BCCH that (1) it
had six “cross-trained” field service engers available in Hawai'‘i; (2) it would
provide adequate technical suppord;i3vould reimbursd8CCH for annual
service fees based on actual usage;(dhd would compensate BCCH for any
losses incurred due to service failures.FBX®. 1 at 10. Fuijifilm argues that even
assuming it made these statements, #reypromises of future conduct under the
contract and cannot give riseliability. ECF No. 43-1 at 40.

BCCH'’s Concise Statement of Falleges only three statements by

Fujifilm that could be the basis of itsglgyent misrepresentation claim: (1) that
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Fujifilm would adjust the annual fees based on actual usage; (2) that Fujifilm
would be able to provide on-site equignt repair within hours; and (3) that
Fujifilm had six “cross-traing’ engineers in HawaiiSeeECF No. 63 {1 1-2. The
first alleged misrepresentation—that Finif would adjust the annual fees based
on usage—relates to Fujifilm’s futurerp@rmance under the Service Agreement.
Indeed, the Service Agreentespecifies BCCH'’s obligaon to pay annual service
fees, further demonstrating that this alleged misrepresentation concerned the
parties’ future obligations under the comtranot past or exisig material fact.See
ECF No. 43-14 at 3. It iherefore not actionableésee Shopp®4 Haw. at 386.
The second alleged misrepresentation—Ehaifilm would perform on-site repair
within hours—is also a statement ofudte conduct under the contract and is
therefore not actionabléSeeECF No. 43-14 at 3 (contract requires one hour
telephonic and four-hour onts response times).

The third alleged misrepresentation-atlifrujifilm had six “cross trained”
service engineers in Hawai‘i—is, hewer, a statement of existing f&ctThus, this

third alleged misrepresentaii is not barred as a matte law. However, as

® Fujifilm mischaracterizes the allegedsmpresentation as a statement of what
Fujifilm would provide to BCCH in the futureSeeECF No. 43-1 at 40.
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discussed more fully below, the sta&twaf limitations bars this alleged
misrepresentation.

b.  The statute of limitations bars the only actionable
misrepresentation.

Fujifilm argues that the contract’s onear limitations period applies to the
negligent misrepresentation claiBCF No. 43-1 at 29—-30. BCCH does not
dispute and seems to concede that theraot'ds one-year limitations period applies
to all the claims. ECF No. 62 at 8 (statithat BCCH filed H its “claims within
one year of Fujifilm’s [breach]”)td. at 7 (“[T]he plain meaning of [the contract]
provide[s] that all claims agnst it must be brought withione year.”). Thus, the
Court finds that the contract’s one-year limitations period applies to all the claims,
including the negligent misrepresentation claim.

Although BCCH'’s arguments oppositite statute of limitations issue
appear to address only the breach of amtclaim, the Court assumes that BCCH
opposes the statute of limitations issuetf@ negligent misrepresentation claim on
the same grounds: that the discover rthe continuous duty doctrine, and

equitable tolling all makéhe claims timely.

" Because the statute of limitation barns ttlaim, the Court does not address
whether Plaintiff has satisfied the remaining elements of a negligent
misrepresentation claim.
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Assuming the discovery rule appli&CCH admits in its Complaint that it
discovered as early as 2012 that Fujifilnrathonly one field service engineer in

Hawai‘i,” and that the engineevas not properly trainedSeeECF No. 1 Y 25-26.
And Dr. Rhodes’ declaration states tha]f{er the equipment was installed, [she]
discovered that Mr. Kurosu [(the on-sgervice engineer)] was not trained to
service BCCH's equipment.ECF No. 62-1 4. There is thus no dispute that
BCCH became aware that Fujifilm’s allejmisrepresentation of its six “cross-
trained” engineers was false more than pear prior to the lawsuit, precluding the
claim under the one-year limitations period.

BCCH's allegation that Fujifilm’s cdmual duty under the contract renews
the statute of limitations continuoustyinapplicable to the negligent
misrepresentation clainSeeECF No. 62 at 9-10. ANEBCCH’s equitable tolling
argument is inapplicable here for the saw®eson it is inapplicable to the breach of
contract claim: namelBCCH knew of the claim log before the statute of
limitations expired, and BCCHoes not allege that Fujih attempted to conceal
the negligent misrepresgtion claim from BCCH.

The Court thus GRANTS summygjudgment on the negligent

misrepresentation claim.
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iii.  Promissory Estoppel (Count VII)

BCCH alleges that Fujifilm made maitd promises to BCCH that BCCH
relied upon to its detriment. ECF Nbat 14-15. Fujifilm seeks summary
judgment on the grounds that promissorpppel is not available when an express
contract concerns the same subject matieCF No. 43-1 at 38. BCCH did not
address this argument in its oppositi@@eeECF No. 62. Fujifilm further contends
that the contract’'s one-year sta&wlf limitations bars the claim.

a. The promissory estoppel claims are barred.

Hawai‘i “observes the principle, longvoked in the federal courts, that
‘equity has always acted only whemy& remedies were inadequatePorter v.

Hu, 116 Haw. 42, 55 (Haw. Ct. App. 2007) (quotBgacon Theatres, Inc. v.
Westover359 U.S. 500, 509 (1959)). Thus, “[w]héhe parties to a contract have
bargained for a particular set of rightsdeobligations, all claims involving those
express rights and obligations properlyitiecontract law and not in equity AAA
Haw., LLC v. Haw. Ia. Consultants, LtdCV No. 08-00299 DAE-BMK, 2008

WL 4907976, at *3 (D. Haw. Nov. 12, 2008Pne of the purposes of the rule “is
to guard against the use of equitable réieeto ‘distort a negotiated arrangement

by broadening the scope of the contractd: (quotingGibbs-Brower Int'l v.

Kirchheimer Bros. C9.611 F. Supp. 122, 127 (N.D. Ill. 1985). Thus, the
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promissory estoppel claims are barred & tdontract covers the subject matter of
the alleged promises made.

Although BCCH waived the issue by failing to address it in its Opposition,
even assuming no waiver, the promissotp@sel claim fails because the contract
addresses the same topics as the allpgadises. BCCH altges that: (1) Fujifilm
promised that the annual service fee®tld be later adjusted based upon actual
mammogram totals,” (2) Fuijifilm promised that it would be able to provide “on-
site equipment repair within hours,” a(®) Fujifilm promised to have six “cross-
trained” engineers available in HawaiECF No. 63 11 1-2. The contract,
however, squarely addresses the sulmjetter of these alleged commitments by
specifying that: (1) BCCH would be billethnually at the rate of $33,270 without
specifying any future usage adjustment; (2) Fujifilm would provide “[one] hour
telephonic response and [four] hour on-sigpmnse for hard down systems within
150 miles of [Fujifilm] pesonnel;” and (3) the sewa coverage consists of
“[flactory trained FUJIFILM Field Serge Engineers.” ECF No. 43-14 at 3.
Because the contract expressly definegptrties’ obligations regarding the annual
service fees, the time constraints $ervice performan¢@nd the service
personnel to perform the s&®, BCCH’s promissorgstoppel claim is barred.

Further, the contract exgssly forbids oral modifications of the contract.

ECF No. 43-11 at 1Gee alsd&ECF No. 44 § 9. BCCH’promissory estoppel
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claim effectively “distorfs] a negotiated arrangemébly changing the terms of
the contract, and thexae cannot surviveAAA Haw., LLC 2008 WL 4907976, at
*3.

b.  The statute of limitations also bars the promissory estoppel
claims.

Fujifilm argues that the contract’s onear limitations period applies to the
promissory estoppel claim. ECF No. 42t128—-29. Just as with the negligent
misrepresentation claim discussdmbae, BCCH does not contend that the
contract’s one-year limitations periodimapplicable to the promissory estoppel
claim. Thus, the Court finds that the a@at’'s one-year limitations period applies
to all the claims, including thpromissory estoppel claim.

Although BCCH'’s arguments oppositite statute of limitations issue
appear to address only the breach of @amtclaim, the Court assumes that BCCH
opposes the statute of limitations defense for the promissory estoppel claim on the
same grounds.

Assuming the discovery rule appliesgté is no genuine dispute that BCCH
discovered its promissory estoppel claimrenthan one year prior to filing suit.

With respect to the first alleged promise, that the annual services “would be later
adjusted based upon actual mammograaig@ ECF No. 63 11 1-2, BCCH knew
that Fujifilm was not adjusting the conttgrice of $33,270 once Fuijifilm began to

bill BCCH for the Service Agreement in 2018eeECF No. 62-1 § 15 (“Fuijifilm
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began to send BCCH invoices for servfees in 2014, which [Dr. Rhodes]
disputed . . . .”); ECF No. 43-28 (Fuirh invoices to BCCH from 2014 to 2017 for
guarterly payments of the $33,270). Regarding the promise that Fuijifilm would be
able to provide on-site repair within hauBCCH does not allege or cite to any
evidence that Fuijifilm failed to rpsnd to service calls within hourseeECF No.
62, and to the extent that BCCH’sngeal allegations ahadequate support
encompass a failure to timely pesd, BCCH discovered these alleged
shortcomings at least by 2015eeECF No. 62-3 at 16—17 (email from Dr.
Rhodes in August 2015 stating that she Weed to” regarding Fujifilm’s support
capabilities in Hawaii); ECF No. 1 1Y 25-26, 30-31; ECF No. 62-k§etalso
ECF No. 62-3 at 2 (service call omiiary 5, 2013 alleging slow call-back
response time). And for the sameasons discussed for the negligent
misrepresentation claim, BCCH discowktie third alleged broken promise to
provide six cross-trained service engineers long before one year of filingseit.
ECF No. 1 1Y 25-26; ECF No. 62-1 { 4.

For the same reasons discussed albitneecontinual duty and equitable
tolling doctrines do not make the promissory estoppel claimalyi. Thus, even
assuming the discovery rule applies, pnemissory estoppel claim is barred by the

statute of limitations.
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The Court therefore GRNTS summary judgment on the promissory
estoppel claim.

B.  Fujiflm’s Counterclaim Against BCCH

Fujifilm also moves for summaryglgment on its counterclaim against
BCCH, alleging that BCCHreached the Service Agreement by failing to pay the
annual service fees. BCCH, howevgpposes the motion on the grounds that
Fujifilm’s failure to repair the equipméexcused BCCH'’s payment obligation.
ECF No. 62 at 11.

In support of its contention thBICCH has not offered evidence of
Fujifilm’s breach of of itsservice obligations, Fujifilnargues that the Court should
strike Dr. Rhodes’ declaration as ashaffidavit becauesit contradicts her
deposition testimony, or because Dr. Rhode®isan expert and is not qualified to
testify about the machineryseeECF No. 66 at 14-17. Undthe sham affidavit
rule, “a party cannot create an issue of factn affidavit contradicting [her] prior
deposition testimony.”Yeager v. Bowlin693 F.3d 1076, 1080 (9th Cir. 2012)
(citations and quotation marksnitted). “In order to tgger the sham affidavit
rule, the district court mushake a factual determinatidimat the contradiction is a
sham, and the ‘inconsistency betweeparty’s deposition testimony and

subsequent affidavit must be cleadainambiguous to justify striking the
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affidavit.” Id. (quotingVan Asdale v. Int'l Game Tec¢tk77 F.3d 989, 998-99
(9th Cir. 2009)).

Fujifilm asserts that the following deposition testimony contradicts the
declaration of Dr. Rhodés:

Q: Can you recall the major problemnsissues, if any, that you had
with the first Aspire HD unit?

A: That was not part of my joll.— the tech would come into my
office and say, “We can’'t do manograms.” | don’t know. I’'m not
an engineer. | don't do the mammograms. | don’'t know how to
operate the machine, ahdas not part of that.

Q: But my question is whethgou heard it from a tech or through
your own personal hands-on experiengbat were the major issues
that BCCH had with the first unit?

A: | — I cannot list them for youdzause | was involved in a different
way.

Q: You were involved. You wemeading the mammograms; correct?

A: Yes.

Q: Was that the limit of younvolvement with the machinery?

A: With the machinery, withhe digital mammography, yes.
ECF No. 43-52 at 168:5-168:25. Tldisposition testimony establishes that Dr.
Rhodes was not the persohavemployed the Aspire HD equipment to take the

mammograms (apparently referred to as the digital mammography unit). But the

8 In Dr. Rhodes’ declaratioshe states that all the equipment malfunctioned, and
that Fujifilm was unable to adequately repair it. ECF No. 62-1 1 5-14.
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deposition questions and Dr. Rhodespasses appear limited to the digital
mammography unit used to take the mamraotgg, not the equipment used to read
them. SeeECF No. 43-1 at 10-11. Dr. Rhadeestified that she read the
mammograms, and therefore would/ddnad first-hand knowledge of the
equipment used to read and annotag¢eitiiages as well. Thus, Dr. Rhodes’
deposition testimony does not preclude Rhodes from discussing the image
guality and her ability to read and annotate the mammograms.

Dr. Rhodes’ declaration concerngtiligital mammography unit and biopsy
positioner, but it also discusses thenmmaogram image quality and Dr. Rhodes’
ability to read and annate the mammogram$eeECF No. 62-1. Dr. Rhodes’
declaration also addresses Fujifgngeneral service capabilitietd. 4. Thus,
even if the Court were to strike Dr. Rhodes’ declaration related to specific
allegations of issues with the equipmaséd to take the mammograms, there are
still uncontradicted portions of her de@ton concerning reading and annotating
the mammogram images and Fujifilm’shgeal support capabilities. ECF No. 62-
1914,6, 7,10, 11, 13. Those portioh®r. Rhodes’ dedration are enough to
create a triable issue @dt regarding Fujfilm’s performance of its service
obligations.

There is thus a dispute of matefiatt over whether Fuijifilm breached the

agreement by failing to properly ferm its service obligationsCompareECF
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No. 44 at 5 {1 1%ith ECF No. 63 {1 5-11. To pralon its breach of contract
claim, Fujifilm must establish th#tperformed its own obligationsSee Evergreen

Eng'g 884 F. Supp. 2d at 1059-60. For this reason, the Court DENIES summary

judgment on Fujifilm’s counterclaim against BCCH.
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IV. CONCLUSION

For the reasons set forth above, @wirt DISMISSES the following claisn
from BCCH’s Complaint and TERMINATE®e Motion as to these claims:
Fraudulent Inducement (Count I); BreachHmplied Covenandf Good Faith and
Fair Dealing (Count IV); Intentional Interence (Count V); Unjust Enrichment
(Count VI); Declaratory Relief (Counlll); and Specific Performance (Count
IX). The Court GRANTS Fuijifilm’s Maion for Summary Judgment on BCCH’s
remaining claims and DENIES Fujiiil's Motion for Summary Judgment on its
counterclaim.

ITI1S SO ORDERED.

DATED: Honolulu, Hawai‘i, May 16, 2019.

Jill A Otake
United States District Judge

BREAST CARE CENTER OF HAWAI‘l, LLC VFUJIFILM MEDICAL SYSTEMS U.S.A., INC.,
CIVIL NO. 17-443 JAO-WRP — ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT
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