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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

SCOTT GORDON, #A1080674, CIV. NO. 1:17-cv-00541 DKW-KIM
Plaintiff, ORDER DISMISSING AMENDED
COMPLAINT IN PART
VS.

FRANCIS SEQUEIRA, et al.,

Defendants.

N N N N N N N N N N

Pro se Plaintiff Scott Gordon is incarated at the Saguaro Correctional
Center (“SCC”) located in Eloy, Arizona. lemplains of incidents that allegedly
occurred in June 2016 while he was a patttetainee at the Halawa Correctional
Facility (‘HCF”) in Aiea, Hawaii. Gordon alleges that Defendanfgiled to
protect him from assault from other integ, failed to provide him adequate
medical care, and retaliated against himiolation of federal and state law.

The Court finds that Gordon states failure-to-protect claims under the

Fourteenth Amendment and statentoon law negligence claims against

!Gordon names HCF Warden Francis Sequéltsstody Officers (COs”) John Does 1-5;
Supervisory COs John Does 6-10 (“Captains, Shift Supervisors, Chief of Security, and the Major
at HCF”); Counselor Paul Neeson; Thon@sig, Ill, M.D.; Sergeant Dixon; Captain H.

Su’apaia; Unit Team Manager (“UTM”) Keoni Morreira; Programs Administrator Gary Kaplan
(at times spelled “Kaplain”); and Department of Public Safety (“DPS”) Acting Institutions
Division Administrator Shari Kimoto, in their individual and official capacities.

Dockets.Justia.com


https://dockets.justia.com/docket/hawaii/hidce/1:2017cv00541/136894/
https://docs.justia.com/cases/federal/district-courts/hawaii/hidce/1:2017cv00541/136894/9/
https://dockets.justia.com/

Defendants Dr. Thomas Craig, Ill, Pauwk&son, Gary Kaplan, and Keoni Morreira.
These claims may be served and will regui response after service is perfected.

Gordon fails to state a claim against (1) all Defendants named in their
official capacities; and (2) because ha igretrial detainee, any Defendant under
the Eighth Amendment. These claiare DISMISSED with prejudice. Gordon
also fails to state any colorable (1) First Amendment retaliation claims; and (2)
state common law assault and battery claims. These claims are DISMISSED
without prejudice but with leave granted to amend.

. SCREENING

Federal courts must conduct a pre-agisscreening in all cases in which
prisoners seek redress from a govemtalkentity, officer, or employeeSee28
U.S.C. 8 1915A(a). The court must identify cognizable claims and dismiss those
claims that are frivolous, malicious, f&il state a claim on which relief may be
granted, or seek monetary relief from &ethelant who is immune from such relief.
Id. at 88 1915(b)(2) and 1915A(b). “The purpose of [screening] is ‘to ensure that
the targets of frivolous or malicious suits need not bear the expense of
responding.” Nordstrom v. Ryan/62 F.3d 903, 920 n.1 (9th Cir. 2014) (quoting

Wheeler v. Wexford Health Sources, 1689 F.3d 680, 681 (7th Cir. 2012)).



Screening under 88 1915(e)(2) & 1915Ai(@a)olves the same standard of
review as that used under Federal Rule of Civil Procedure 12(iW\&bson v.
Carter, 668 F.3d 1108, 1112 (9th Cir. 2012). Under Rule 12(b)(6), a complaint
must “contain sufficient factual matter, actagpas true, to state a claim to relief
that is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (internal
guotation marks omittedyVilhelm v. Rotman680 F.3d 1113, 1121 (9th Cir.
2012). “Determining whether a complaint states a plausible claim for relief [is] . . .
a context-specific task that requires theiewing court to draw on its judicial
experience and common senségbal, 556 U.S. at 679.

Rule 8 of the Federal Rules of @iProcedure requires only “a short and
plain statement of the claim showing tkize pleader is entitled to relief.” Fed. R.
Civ. P. 8(a)(2). Detailed factual ajjations are not required, but “[tjhreadbare
recitals of the elements of a cause of action, supported by mere conclusory
statements, do not sufficelgbal, 556 U.S. at 678 (citinBell Atl. Corp. v.

Twombly 550 U.S. 544, 555 (2007)). The “mere possibility of misconduct” or an
“unadorned, the defendant-unlawfullgimed-me accusation” falls short of
meeting this plausibility standardid. at 678-79see also Moss v. U.S. Secret

Serv, 572 F.3d 962, 969 (9th Cir. 2009).



Pro se prisoners’ pleadings must be liberally construed and given the benefit
of any doubt.Blaisdell v. Frappiea729 F.3d 1237, 1241 (9th Cir. 201Blebbe v.
Pliler, 627 F.3d 338, 342 (9th Cir. 2010). Leave to amend should be granted if it is
possible that the plaintiff can @ect the complaint’s defectd.opez v. SmitH203
F.3d 1122, 1130 (9th Cir. 2000).

1. BACKGROUND?

On December 4, 2015, Gordon was arrested with a broken collarbone and
ribs. On December 7, 2015, he was sent to the Oahu Community Correctional
Center (*OCCC”) where his injuries werssessed, he was declared a “particularly
vulnerable” inmate, and he was housed in Medical ModulgezAm. Compl.,

ECF No. 8, PagelD #46. On DecemBd, 2015, Gordon had surgery for his
injuries and returned to OCCC.

On January 8, 2016, Gordon was transfd to HCF, where he was housed
in the HCF Medical Unit. It is uncledow long Gordon remained at the Medical
Unit or whether he was ever housedidifferent housing unit between January

and May 2016.

’Gordon’s allegations of material fact are accepted as true and construed in the light most
favorable to him.See Nordstron762 F.3d at 908.
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On May 2, 2016, Gordon was cleared to work with a notation in his
institutional file stating: “‘with Restriction, Ambulance Response Within 30
Minutes’ (declaring him a vulnerable inmate)d. On May 26, 2016, Gordon was
hired for the kitchen work line and transferred to housing Module 3.

On June 6, 2016, inmate Shalom Tuimalealiifano assaulted Gordon,
breaking his jaw. Gordon was taken to the emergency room by ambulance, taking
more than an hour to arrive (despite thiety-minute restriction in Gordon'’s file).
Gordon returned to HCF that day andswahoused in the Medical Unit. Between
June 6 and 20, 2016, Gordon remained in the Medical Unit, where he met with
Defendant Thomas Craig, Ill, M.D., several times. Gordon told Dr. Craig
numerous times of his fears for his safety from Tuimalealiifano and
Tuimalealiifano’s gang.

On June 20, 2016, Gordon met withf@edant HCF counselor Paul Neeson,
who had investigated the June2616 assault. Neeson produced “Anonymous
Kites” from inmates who tthallegedly witnessed the assault and a “Separatee
Status” form for Gordon against Tuimalealiifano, inmate “John Talo,” and
members of the USO, La Familia, West Side, and other gadgat PagelD #47.
Although Gordon states that “Separateat&s’ [was] in place,” it is unclear when

this status took effectld., PagelD #49. After this meeting with Neeson,



Defendant Gary Kaplan, “who is respdois for authorizing all movements at

HCF,” authorized Gordon’s transfer frothe Medical Unit to Module 1. On

arrival there, Gordon was “immediately assaulted” by Tuimalealiifano’s gang and
held hostage for twenty-four hourkd. at PagelD #45 & #48.

Gordon was called to the Medical Unit the next day, where he was able to
report the second assault. He was immediately taken to the Pali Momi Medical
Center emergency room. Gordon returtee#iCF later that day and asked
Defendant Sergeant Dixon to put him in protective custody. Dixon notified
Defendant Captain H. Su’apaia, waothorized Gordon’s placement into
administrative segregation pending a protective custody evaluation. Gordon
alleges that Dixon and Su’apdailed to “conclude rzd/or submit [their] findings
and recommendation for PC” to their supervisdds, PagelD #44.

On June 30, 2016, Defendant H@BFrden Francis Sequeira denied
Gordon’s protective custody status request. Gordon claims that Sequeira did this
“despite the overwhelming evidence ialnincluded: the ‘Anonymous Kites’ of
people who witnessed the assault ande@dor their lives, Investigative Reports
generated by staff, the two ‘ER’ visithe ‘Separatee Status’ in place, and the

grievances filed by the plaintiff.1d., PagelD #49.



Gordon was designated for a third star “where he had been directly
confronted by inmate ‘Shalom.’fd. Gordon feared a third assault and refused to
transfer. Consequently, Gordon was derdisciplinary segregation for fifteen
days. He does not detail what happeatter he was released from disciplinary
segregation, or explain where he was leous relation to Tuimalealiifano and his
gang, but Gordon does not allege thatMas assaulted or harassed again. Gordon
states that Tuimalealiifano “has forever and finally been removed from the [general
population] and now is being pursued by state officials on multiple counts of
assaults.”ld., PagelD #41.

On or about September 19, 2016, Guor pled nolo contendere to state
criminal charges See State v. GordpfPC151001930, available at eCourt Kokua:

http://www.courts.state.hi.us/legal_references/records/jifeswas sentenced on

or about January 25, 2017, and was later transferred to Arizona.

Gordon commenced this action on October 30, 2017, with an unsigned
pleading. SeeECF No. 1. Gordon filed the signed Amended Complaint on
January 5, 2018. Am. Comp., ECF No.He alleges three causes of action:
“Count I, The Lack of Training Custody Staff;” “Count Il, Threats to Safety;” and
“Count Ill, The Denial of Medical Care.id., PagelD #47-51. Gordon alleges that

Defendants violated his rights under the Eighth Amendment by failing to protect



him from assault from other inmates dnddischarging him prematurely from the
Medical Unit. Gordon also vaguely adgsea First Amendment retaliation claim
and state common law claims for negligepassault, and battery. He seeks
declaratory relief, compensatory and punitive damages.

1. DISCUSSION

“To sustain an action under section 1983, a plaintiff must show ‘(1) that the
conduct complained of was committed by a person acting under color of state law;
and (2) that the conduct deprived fiaintiff of a federal constitutional or
statutory right.” Hydrick v. Huntey 500 F.3d 978, 987 (9th Cir. 2007) (citation
omitted),vacated and remanded on other grourets6 U.S. 1256 (2009%ee also
West v. Atkins487 U.S. 42, 48 (1988); 42 U.S.C. § 1983.

In addition, a plaintiff asserting a § 1983 claim must demonstrate that each
defendant personally participatedthe deprivation of his rightslones v.

Williams, 297 F.3d 930, 934 (9th Cir. 2002). That is, a plaintiff must allege that he
suffered a specific injury as a resulttbé conduct of a particular defendant
thereby showing an affirmative link be#en the injury and the conduct of that

defendant.Rizzo v. Goodel23 U.S. 362, 371-72, 377 (1976).



A. Eleventh Amendment

“The Eleventh Amendment bars suibs money damages in federal court
against a state, its agencies, and stateiali acting in their official capacities.”
Aholelei v. Dep’t of Pub. Safe®¥88 F.3d 1144, 1147 (9th Cir. 2007). Defendants
named in their official capacities are subject to suit under 8 1983 only “for
prospective declaratory and injunctivdéiet. . . to enjoin an alleged ongoing
violation of federal law.”Oyama v. Univ. of Haw2013 WL 1767710, at *7 (D.
Haw. Apr. 23, 2013)quoting Wilbur v. Locke423 F.3d 1101, 1111 (9th Cir.
2005),abrogated on other grounds by Levin v. Commerce Energy360 U.S.

413 (2010))see also Will v. Mich. Dep't of State Polig®1 U.S. 58, 70-71
(1989) (“[A] suit against a state official lnis or her official capacity is not a suit
against the official but rather issait against the official’s office.”fex parte
Young 209 U.S. 123 (1908).

Gordon is no longer incarcerated at HCF, or in Hawaii, and he does not
allege ongoing constitutional violations. Mover, Gordon’s claim for declaratory
relief is subsumed by his claims for damag8see Rhodes v. Robinsd®8 F.3d
559, 566 n.8 (9th Cir. 2005) (stating “because [inmate’s] claim for damages
necessarily entails a determination Wwiegtthe officers’ alleged conduct violated

his rights, his separate request for deafory relief is subsumed by his damages



action.”). Gordon’s damages claims agdiall Defendants sued in their official
capacities are DISMISSED.
B. First Amendment - Retaliation

In his claim for relief, Gordon seeks a declaration (and presumably,
damages) that “Defendant’s [sic] violated plaintiff's First Amendment right not to
be retaliated against for filing grievees.” Am. Comp., ECF No. 8, PagelD #53.
“Within the prison context, a viable claim of First Amendment retaliation entails
five basic elements: (1) An assertioattla state actor took some adverse action
against an inmate (2) because of (23X ghrisoner’s protected conduct, and that
such action (4) chilled the inmate’s exercise of his First Amendment rights, and (5)
the action did not reasonably advance a legitimate correctional gelahties v.
Robinson408 F.3d 559, 567-68 (9th Cir. 2005) (footnote and citations omitted).
A plaintiff can allege retaliatory inteiitactor three) by alleging a chronological
time line of events from which retaliation can be inferrééatison v. Carter668
F.3d 1108, 1114 (9th Cir. 2012).

Gordon alleges no facts showing thay Defendant retaliated against him
for engaging in conduct protected by the First Amendment, such as filing
grievances or lawsuits. Although he alleges that he filed grievances, Gordon

provides no details about them. He doesstate when he filed these grievances,
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what their subject matter was, who responded to him and how, or what occurred
thereafter. That is, Gordon alleges aot$ regarding who retaliated against him,
how or why they did so, or how this alleged retaliatory action chilled his First
Amendment rights and was not takeriurtherance of legitimate correctional
goals. Nor does the detailed timeline that Gordon sets forth suggest that any
Defendant acted with retaliatory intent. hfEadbare recitals of the elements of a
cause of action” absent supporting factsiasufficient to state a cognizable claim
for relief. See Igbal556 U.S. at 678fwombly 550 U.S. at 555. Gordon’s
perfunctory retaliation claim iIBISMISSED with leave to amend.
C. DdiberateIndifference - Eighth or Fourteenth Amendment

Because Gordon was a pretrial detaineemftine incidents at issue in this
suit occurred, his claims arise undes #fourteenth Amendment’'s Due Process
Clause, rather than under the Eighthexmdment’s prohibition against cruel and
unusual punishment as he alleg&=e Bell v. Wolfis41 U.S. 520, 535 (1979);
Kingsley v. Hendricksqri35 S. Ct. 2466, 2477 (2015) (reviewing pretrial
detainee’s excessive force claim under the Fourteenth Amendment and holding that
a fully objective reasonableness standgrdlies, rather than the traditional
objective/subjective Eighth Amendment standa@dstro v. Cty. of Los Angeles

833 F.3d 1060, 1067-68 (9th Cir. 2016) (en banc) (holding that the wholly
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objective reasonableness standard set foriirigsleyapplies to pretrial detainees’
failure-to-protect claims)ert. denied137 S. Ct. 831 (2017). Gordon’s Eighth
Amendment claims are DISMISSED with prejudice.
D. Denial of Medical Care

In Count Ill, Gordon alleges that Dr. Craig denied him medical care by
releasing him from the Medical Unit on June 20, 2016, despite Craig’s “intimate
and confidential information” of Gordaosfear of assault by Tuimalealiifano and
other gang members if he was releasetthe general population. Am. Comp.,
ECF No. 8, PagelD #51. BefokengsleyandCastrowere decided, courts
routinely applied the Eighth Amendment’s two-part objective/subjective tafit to
pretrial detainee conditions of confinement clairge Lolli v. Cty. of Orange
351 F.3d 410, 419 (9th Cir. 2003) (reasoning that, although a pretrial detainee’s
claim of deliberate indifference tosarious medical need arises under the
Fourteenth Amendment’'s Due ProcesauSk, the Eighth Amendment standard
applies);Castrg 833 F.3d at 1069. That test requires a showing that (1) the risk
posed to the prisoner must tgjectively sufficiently seriouskarmer, 511 U.S. at
834, and that (2) the prison official msthjectively'’know[] of and disregard[] an

excessive risk to inmate health or safat/"at 837. “In other words, the official
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must demonstrate a subjective agraess of the risk of harmCastrq 833 F.3d at
1068 (internal citation omitted).

Since the decisions KingsleyandCastrq however, it is unsettled whether
the fully-objective standard applies bey@étrial detainee excessive force and
failure-to-protect claim$.SeeAh Cheung v. Sequeird017 WL 3431586, at *3
(D. Haw. Aug. 8, 2017) (collecting casasd holding that, under either standard,
the plaintiff failed to state a claimlau v. Kekuaokalan2017 WL 3187216, at *4
(D. Haw. July 25, 2017) (same). Qfastro’sobjective reasonableness test applies,
the elements would be:

(1) The Plaintiff faced a seriousedical need indicating that the

failure to treat the condition would result in further significant injury

or the unnecessary and wantoriation of pain; (2) The Defendant

was aware of Plaintiff’'s request need for medical care; (3) The

Defendant failed to take reasonableps to obtain or provide medical

care, even though a reasonable officer (or reasonable medical

provider) in the circumstances would have appreciated the high degree
of risk involved — making the likelihood of harm obvious; and (4) By

failure to take such measures, the Defendant caused Plaintiff's
injuries.”

3Compare Dang by & through Dang v. Sheriff, Seminole Cty., 86 F.3d 842, 850 n.1
(11th Cir. 2017) (“[W]e are not persuaded tHanpsley’d holding extends to claims of
inadequate medical treatment due to deliberate indifferengédgrson v. Concordia Par. Corr.
Fac., 848 F.3d 415, 420 (5th Cir. 2017) (declining to folldastrqg stating, “the Fifth Circuit
has continued to . . . apply a subjective standardiiogisley” to pretrial detainees’ conditions
of confinement claims)auy v. Metro. Gov't of Nashville & Davidson Gt§87 F. App’x 471,
477-78 (6th Cir. Apr. 25, 2017) (analyzing pretrial detainee’s inadequate medical care under
Eighth Amendment subjective standard, while recognikimgsley’sapplication to excessive
force claims)with Darnell v. Pinierq 849 F.3d 17, 35 (2d Cir. 2017) (applyikggsley’sand
Castro’sobjective standard to all pretrial detainee conditions of confinement claims).
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Lau, 2017 WL 3187216, at *4 (citingsuerra v. Sweeny016 WL 5404407, at *3
n.1 (E.D. Cal. Sept. 27, 2016)).

Regardless of which standard governstdéa fails to allege that he had an
objectively serious medical need that could result in further significant injury or
unnecessary pain that Dr. Craig refused or failed to t®eadlett v. Pennerd39
F.3d 1091, 1096 (9th Cir. 2006). This objective element is required under both
standards.See Lau2017 WL 3187216, at *4. Rather, Gordon is attempting to
transform his failure-to-protect claim inkboseparate claim against Dr. Craig for the
denial of medical care. While Dr. Cganay have failed to protect Gordon, as
discussed below, nothing suggests thdied to provide Gordon medical care
for his injuries. Gordon fails to statecalorable claim for the denial of medical
care, and Count Il is DISMISSED with leave to amend.

E. Failureto Protect

“[P]rison officials have a duty . . . to protect prisoners from violence at the
hands of other prisonersFarmer v. Brennan511 U.S. 825, 833 (1994) (citations
and quotations omitted). “Being violently assaulted in prison is simply not ‘part of
the penalty that criminal offenders pfay their offenses against society.It. at

834 (citation omitted). To recover for injasd suffered while in custody, a pretrial
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detainee “must show that the prison offi@ated with ‘deliberate indifference.”
Castrg 833 F.3d at 1071.

The elements of a Fourteenth Ameradhfailure-to-protect claim are: (1)
“The defendant made an intentional éd&mn with respect to the conditions under
which the pretrial detainee was confiné2) Those conditions put the pretrial
detainee at substantial risk of suffeyiserious harm; (3) The defendant did not
take reasonable available measuresbate that risk, even though a reasonable
officer in the circumstances would have appreciated the high degree of risk
involved — making the consequenceshaf defendant’s conduct obvious; and (4)
By not taking such measures, the delfi@nt caused the [pretrial detainee’s]
injuries.” 1d. “With respect to the third element, the defendant’s conduct must be
objectively unreasonable, a test that will necessarily ‘turn on the facts and
circumstances of each particular caskl’ (quotingKingsley 135 S. Ct. at 2473).
Castrocharacterized this as requiritrgore than negligence but less than
subjective intent — something akin to reckless disregddl.”

1. Count | — June 6, 2016 Assault

In Count |, Gordon claims that Dda@efendants 1-10, o he alleges were
HCF Correctional Officers (“COs”) arfflupervisory CO’s, knew or should have

known that Tuimalealiifano was an extremely violent inmate who should have
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been separated from other inmates teflune 6, 2016, when Tuimalealiifano
attacked him. Gordon states that CO Doe Defendants 1-6 knew or should have
known from information contained in Tuimalealiifano’s institutional records,
which included “RAD unit assessments angl difficial Offendertrac reports.” Am.
Comp., ECF No. 8, PagelD #42. He stysy failed “to appropriately classify
Tuimalealiifano as ‘extremely dangeroasid certified ‘STG’ due to his reign of
violence, terror, and multip savage assaultsltl. at PagelD #47. Gordon alleges
that Supervisory CO Does 6-10 failedreanove Tuimalealiifano from the general
population “pursuant to Policy,” establishing their deliberate indifferéride.
PagelD #47.

Gordon does not identify what specific information was available to Doe
Defendants 1-10 before Tuimalealiifano’s attack on June 6, 2016. That is, Gordon
does not set forttvhenTuimalealiifano allegedly asskied other inmates and staff
or whatspecific information was available in Tuimalealiifano’s institutional files
or criminal history that would have infmed them of Tuimalealiifano’s threat to

other inmates. Gordon also fails to explain what classification of inmates are

“Gordon does not state to which prison policy he refers.
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housed in Module 3, which might show why he or Tuimalealiifano was incorrectly
housed there.

Gordon was incarcerated at HCF from January 8 to June 6, 2016, without
incident. He does not allege that he pste¢d his transfer to Module 3 or informed
Doe Defendants 1-10 of his fear of Tuimalealiifano specifically, or gang members
in general, before he wasnsferred. Without more facts, Gordon’s claim that
Doe Defendants 1-10 should have been aware of Tuimalealiifano’s dangerousness
is simply a conclusory allegation.

Moreover, the use of Doe defendantgeserally disfavored in the federal
court because it is nearly impossibdeserve a summons and complaint on an
anonymous defendangee Gillespie v. Civile{t629 F.2d 637, 642 (9th Cir.

1980). If the names of individual defendants are unknown when a complaint is
filed, a plaintiff may refer to theanknown defendants as Defendant John Doe 1,
John Doe 2, John Doe 3, and so on, but he must allege facts to support how each
particular Doe defendant violated his constitutional rights. The plaintiff may then

obtain the names of Doe defendants whom he believes violated his constitutional

°Although Gordon states that he was declared “particularly vulnerable” on intake, this
appears to be directed to his injuries whemaied at OCCC and HCF, rather than to another
characteristic that would make him unsuitable for housing in the general population. Gordon
does not disclose his own classification status or criminal history, which might show that Doe
Defendants 1-10 were objectively, recklessly indiffiete his safety when they housed him with
Tuimalealiifano and other gang members.
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rights during discovery and substitute taasdividuals as defendants, unless it is
clear that discovery would not uncover their identities, or that the complaint would
be dismissed on other groundé/akefield v. Thompsph77 F.3d 1160, 1163 (9th

Cir. 1999). Gordon fails to provide specific facts about any individual Doe
Defendant 1-10, showing that their relationship to his claims is evident.

Gordon indiscriminately sues Doe Defendants 1-10, without any
individualized and specific explanation as to how each individual officer violated
his rights. He fails to identify sufficief&cts for the court to plausibly infer that
Doe Defendants 1-10 acted unreasonably vatkless indifference to his safety
when he was housed with Tuimalealiifano. Gordon therefore fails to state a claim
against Doe Defendants 1-10, and CoustDISMISSED with leave to amend.

2. Count Il — Defendants Dr. Craig, Neeson, Kaplan, and Morreira

Gordon personally told Dr. Craig and Neeson of his fears regarding
Tuimalealiifano and his gang associaéer the attack on June 6, 2016. He
alleges that Neeson “failed to alert his supervisors of the intimate knowledge that
[Neeson] had obtain[ed],” and Dr. Craillpaved him to be discharged into the

general population despite his “intim&@owledge of the “Threats to Safety”
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toward [Gordon].® Am. Comp., ECF No. 8, PagelD #43. This is sufficient to
infer that Neeson and Craig acted with tesk disregard to conditions that posed a
substantial risk of harm to Gordon, failedtake reasonable measures to abate that
risk, and thereby failed to protect Gordon from the second attack.

Gordon alleges that Kaplan is respbiesfor authorizing all movements at
HCF and that Unit Team Manager Moreewas responsible for reviewing and
filing all documentation pertaining to @on. Gordon says that he had a
“Separatee” memorandum in place befoeewas transferred from the Medical
Unit to Module 1, which encompassed inmates Tuimalealiifano and Talo, and
members of the USO, La Familia, West Side, and other gangs. This is sufficient to
infer that Kaplan and Morreira made iatentional decision to transfer Gordon
from the Medical Unit into Module lyhere Tuimalealiifano’s gang associates
were housed, despite this informatiofhat decision put Gordon at a substantial
risk of suffering serious harm and plaugiblleges that Kaplan and Morreira failed
to take reasonable available measuresbtte that risk, even though a reasonable
officer in the circumstances would have appreciated the high degree of risk

involved.

°Although Gordon alleges Dr. Craig was deliberately indifferent to his need for medical
care by failing to ensure that he remained in the Medical Unit or was sent to protective custody,
the Court construes this as a failure-to-protect claim rather than the denial of medical care.
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Gordon’s claims against Dr. Cralyeeson, Kaplan, and Morreira shall
proceed, and they shall be requiredil® & response after service is perfected.

3. Count Il — Sergeant Dixon and Captain Su’apaia

Gordon asked Sergeant Dixon to be placed in protective custody after the
second assault. Dixon relayed thiguest to Captain Su’apaia, who placed
Gordon in administrative segregationd&me 21, 2016, pending an investigation
for protective custody. He faults thesecause Warden Sequeira denied Gordon
protective custody on June 30, 2016, followarginvestigation. These allegations
are insufficient to state a colorable afeihat either Dixon or Su’apaia made an
intentional decision that put Gordon at a substantial risk of serious harm, or that
either failed to take reasonable measures to abate such a risk. Rather, Gordon’s
allegations show that Dixon and Su’apaia acted appropriately in response to his
fears. Gordon fails to state a coloratli@m against Dixon or Su’apaia and claims
against them are DISMISSED with leave to amend.

4, Count Il — Sequeira and Kimoto

Gordon alleges that Warden Sequeira taike “correct and/or protect [him]
in the performance of his duties.” Am. Comp., ECF No. 8, PagelD #42. He

alleges that DPS Institutions Administrator Kimoto violated his rights because she
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“Is responsible for the overall supervision of the DPS . . . [and] the discipline,
hiring and firing of all Defendants.id. at PagelD #45.

Supervisory officials are not liable under § 1983 for the actions of their
subordinates “on any theory of vicarious liabilityCrowley v. Bannister734 F.3d
967, 977 (9th Cir. 2013). “[A] prison official in a supervisory position may be
held liable under 8 1983 if he was pamally involved in the constitutional
deprivation or a sufficient causal contien exists between his unlawful conduct
and the constitutional violation.Lemire v. Cal. Dep’t of Corr. & Rehab/26
F.3d 1062, 1085 (9th Cir. 2013). A sufficient causal connection can exist for the
supervisor’s: (1) own culpable action or inaction in the training, supervision, or
control of subordinates; (2) his/hematescence in the constitutional deprivation
of which a complaint is made; or (3) conduct that showed a reckless or callous
indifference to the rights of other#d.; Henry A. v. Willden678 F.3d 991, 1004
(9th Cir. 2012). Liability may also be imposed “if supervisory officials implement
a policy so deficient that the policy itself is a repudiation of constitutional rights
and is the moving force of a constitutional violatioiCtowley, 734 F.3d at 977;
Hansen v. Black885 F.2d 642, 646 (9th Cir. 1989). An individual's “general
responsibility for supervising the operations of a prison is insufficient to establish

personal involvement.’Ouzts v. Cumming25 F.2d 1276, 1277 (8th Cir. 1987).
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Sequeira’s causal connection to Gam’s claim is based on Sequeira’s
decision to deny Gordon protective custody on June 30, 2016. Gordon states that
Sequeira reached this decision afterrar@stigation that included “inmate
request[s], grievances, ‘Anonymous Kites,. inmate records,” “Investigative
Reports generated by staff, the two ‘ER’ visits, [and] the ‘Separatee Status’ in
place.” Am. Comp., ECF No. 8, PagelD #42 & #49. That is, Sequeira made a
reasoned decision to deny Gordon protective custody based on information
gathered during a full investigation, besathe determined that Gordon would be
safe without protective custody statuSordon alleges no further attacks or
harassmerufter he was released from disciplinary segregation, and thus, he
suffered no harm from Sequeira’s decision. Gordon fails to state a colorable
failure-to-protect claim against Sequeand claims against the Warden are
therefore DISMISSED with leave to amend.

Gordon alleges liability against Kimoto because she “is responsible for the
discipline, hiring and firing of all of #n Defendants” and is “the highest level
supervisor who is responsible for makiegforcing or failure to make policies that
would remove extremely violent inmates from the ‘GP.”” Am. Comp., ECF No. 8,
PagelD #45. Gordon provides no allegations of evidence to support his claims

against Kimoto regarding insufficient hirinfgaining, retention, or supervision of
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any Defendant. Nor does he identify whatng, training or supervision policies
or procedures were deficient. Hiews only conclusory allegations against
Kimoto. Kimoto’s supervisory position at DPS is insufficient, standing alone, to
show her causal connection to his claim that prison officials failed to protect him
from assault. Gordon’s claims agaiksmoto are DISMISSED with leave to
amend.
F. StateTort Claims. Negligence, Assault, and Battery

Gordon indiscriminately alleges stddsv claims of assault, battery, and
negligence against all Defendants. “Supplemental jurisdiction over state claims
exists when a federal claim is sufficiensiybstantial to confer federal jurisdiction
and there is ‘a common nucleus of opeefact between the state and federal
claims.” Maizner v. Haw. Dep’t of Educ405 F. Supp. 2d 1225, 1241 (D. Haw.
2005) (quotingBrady v. Brown51 F.3d 810, 816 (9th Cir.1995) (citations
omitted)).

To proceed with a negligence e¢taunder Hawaii law, Gordon must “prove
(1) a duty recognized by the law that the defendant owed to the plaintiff; (2) a
breach of the duty; (3) that the defentlsbreach was the legal cause of the
plaintiff's harm; and (4) actual damage<)’Grady v. State140 Haw. 36, 398

P.3d 625, 632 (2017amendedJune 22, 2017) (citin@oe Parents No. 1 v. Dep’t
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of Educ, 100 Haw. 34, 68, 58 P.3d 545, 579 (200Zordon plausibly alleges
sufficient facts to proceed with negligenclaims against Craig, Neeson, Kaplan,
and Morreira. He fails to allege sufient facts against any other Defendant to
proceed on a negligenckaim against them.

Under Hawaii law, “a person commitsettommon law tort of assault if he
or she acts with intent to cause dm@ta nonconsensual harmful or offensive
contact or apprehension thereof, &mel other person apprehends imminent
contact.” Ricks v. Matayosh2017 WL 1025170, at *9 (D. Haw. Mar. 16, 2017)
(citing Mukaida v. Statel59 F. Supp.2d 1211, 1223 (D. Haw. 2001) (citing
Restatement (Second) of Torts 8§ 21). “A person commits the common law tort of
battery [in Hawaii] if he or she acts withtent to cause a nonconsensual harmful
or offensive contact, or apprehenstbereof, and the contact occur$iicks,2017
WL 1025170, at *9 (citingviukaidaandWilliams v. Aona210 P.3d 501, 513
(Haw. 2009)).

Gordon does not name as a Defendanialealiifano or any other inmate
who he alleges intentionally attacked hie appears to alle assault and battery
claims generically against all Defendafustheir alleged failure to protect him
from these assaults. He fails to allegsy facts showing that any Defendant acted

with intent to cause an assault and/dtdrg against him. That is, Gordon does not
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allege that any Defendant took steps thay knew and intended would result in a
nonconsensual harmful or offensive contactthe apprehension of such contact.

Moreover, “[t]here is no such thing amnegligent battery or a negligent
assault.” 8 Am. Law of Torts § 26.1. ¥ given act may be intentional or it may
be negligent, but it cannot be both. hitand negligence are regarded as mutually
exclusive grounds for liability.” Dan BDobbs, Paul T. Hayden, and Ellen M.
Budlick, The Law Of Torts 8§ 31 (2d edsge alsdVells Fargo Bank v. Ariz.
Laborers, Teamsters & Cement Masons Local No. 395 Pension TrustZaind
Ariz. 474, 38 P.3d 12, 21 (2002) (distinguishing between intentional torts and
negligence).

Negligence has been held to be Wijhdegally incompatible with the

theory of assault and battery... Therefore, a jury cannot find both

negligence on the part of the defentdand liability for the intentional

torts of assault and battery basedthe same acts. Once intentional

offensive conduct has been establgae actor is liable for assault

and not negligence.
8 Am. Law of Torts § 26:1see also Lewis v. Dirt Sports LL.259 F. Supp.3d
1039, 1046 (D. Ariz. 2017).

Gordon fails to allege sufficient facts against any Defendant for assault and

battery, and these claims are DISMISSED without prejudice.

V. LEAVE TO AMEND
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The Amended Complaint is DISMISSED in part with leave to amend as
limited above. Gordon may file an amedd®mmplaint on or before February 26,
2018 that cures the deficiencies in those claims dismissed without prejudice.
Gordon must comply with the FedeRililes of Civil Procedure and the Local
Rules of the United States District Cofot the District of Hawaii. Local Rule
LR10.3 requires that an amended compleatomplete in itself without reference
to any prior pleading. Any amended complaint must be short and plain, comply
with Rule 8 of the Federal Rules Givil Procedure, submitted on the court’s
prisoner civil rights form, and will supersede the preceding comp|Sie.

Ramirez v. Cty. of San Bernadjr&D6 F.3d 1002, 1008 (9th Cir. 2015);
LR99.7.10. Defendants noenamed and claims not realleged in an amended
complaint may be deemed voluntarily dismiss&eelacey 693 F.3d at 928.

V. CONCLUSION

(1) Damages claims against all Defendants in their official capacities and
claims asserted under the Eighth Amendment are DISMISSED with prejudice.

(2) Claims alleging retaliation undtdre First Amendment and state law
claims of assault and battery are DISMISSED without prejudice.

(3) Claims asserted against Doef@wlants 1-10, Francis Sequeira, and

Shari Kimoto are DISMISSED without prejudice.
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(4) Claims against Defendants Dr. Thomas Craig, Ill, Paul Neeson, Gary
Kaplan, and Keoni Morreira in their inddual capacities state a plausible claim
for relief as limited by this Order and may be served.

(5) Gordon may file an amended pleadihgt cures the noted deficiencies in
his claims on or before February 26, 2018.

IT1S SO ORDERED.

DATED: January 24, 2018 at Honolulu, Hawaii.

/s/ Derrick K. Watson
Derrick K. Watson
United States District Judge
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