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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OFHAWAII

WARD MANAGEMENT Civ. No. 17-00568 JMSRLP
DEVELOPMENT COMPANY, LLC,
etal., ORDER OVERRULING
OBJECTIONSADOPTING
Plaintiffs, OCTOBER 19, 201&INDINGS
AND RECOMMENDATION, AND
VS. DENYING DEFENDANT’'S

MOTION FORATTORNEYS’
NORDIC PCL CONSTRUCTION, INC., FEES AND BILL OFCOSTS
WITHOUT PREJUDICE

Defendant.

ORDER OVERRULING OBJECTIO NS, ADOPTING OCTOBER 19, 2018
FINDINGS AND RECOMME NDATION , AND DENYING DEFENDANT'S
MOTION FOR ATTORNEYS’ FEES AND BILL OF COSTS WITHOUT
PREJUDICE

l. INTRODUCTION

Defendant Nordic PCL Construction, Inc. (“Defendant” or “Nordic”)
objectsunder 28 U.S.C. 8§ 636(b)(1) and Federal Rule of Civil Procedure 72(b)(2)
to Magistrate JudgRichard Puglisi'®October 192018 Findings and
Recommendation to Deny Defendatdrdic PCL Construction, Ins. Motion for
Attorneys’ Fees and Bill of Cos(the“October 192018 RR”). Based on the
following, the objections ar® VERRULED and the October 19, 20E&R is

ADOPTED. Because the action was dismissed without prejudhicker Hawaii
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Revised Statutes ("HRS”) &/2E13, Defendant is not a “prevailing party.”
Defendant’s Motion and Bill of Costs abeENIED without prejudice

II. BACKGROUND

On August 6, 2018, this court granted Defendant’s Motion to Dismiss
dismissingwithout prejudicehe First Amended Complai(tFAC”) filed by
Plaintiffs Ward Management Development Company, LLC (“Ward
Management”); Waiea Management Development Company, LLC (“Waiea”);
Victoria Ward, Ltd. (“Victoria Ward”); and 1118 Ala Moana, LLC (“1118 Ala
Moana”) (collectively “Plaintiffs”). SeeECF No. 81 Ward Mgmt. Dev. Co. v.
Nordic PCL Constr. Co2018 WL 3733608 (D. Haw. Aug. 6, 2018).

In dismissing the FAGhecourt did not addrss thameritsof the suit
(and does not do so here) the substangdoweverconcernsalleged claims
against Nordic sounding loreach of contra@ndbreach of warrantgrising from
alleged defects the recent constructiaf the 36story Waieal ower in the
Kaka‘ako district of Honolulpand related contractual issweish a Construction
ManagemenfAgreemenbetween Ward Management and Nordiather, much of
the litigationin this forum centered around alleged jurisdictional defects:
Defendatis arguments that completevdrsity of citizenships lackingbecause

(1) the Association of Unit Owners of 1118 Ala Moana is a required party under



Federal Rule of Civil Procedure 19(b) whose presence desiregrsity;and
(2) Victoria Ward has Hawatitizenship (rather than Texas citizenship as alleged
in the FAC) wherdefendantlso has Hawaii citizenship.

Ultimately, however, the court applyingSinochem International
Co. v. Malaysia International Shipping Corp49 U.S. 422 (2004~ “bypassed”
eventhe jurisdictionaissuesanddismissed the FAC without prejudice as required
by HRS8 672E13 because Plaintiffs had failed pooperly fulfill notice and
mediation prerequisited Hawaii's Contractor Repair ACHRS ch. 672Epefore
fili ng suit. SeeWard Mgmt, 2018 WL 373308, at *1That is, the court did not
preclude Plaintiffs from riling in this federal forum (and, likewise, did not
preclude Defendant from reasserting any other defenses it might want tafraise)
mediation wasinsuccessful

Specifically HRS8 672E13 providesn pertinent part

The court . . . shall dismiss, without prejudice, any action
failing to meet the requirements of this chapter, unless:

(3) An applicable statute of limitations on actions would
prevent the refiling of an action, in which case the action
shall be immediately stayed to provide the claimant with
an opportunity to comply with this chapter, but for no
longer than six montih$



Section 672EL3 thus contemplates that a dismissed ad#nbe rdiled after
“the requirements of this chapter” (e.g., mediation) have beenfrtied parties are
otherwise unable to resolve the dispute under the Contractor Repair Act’s
provisions as the Hawaii Legislature envisionebhdeed§ 672E13(3) preserves
such a righto refile by requiring a stay if an applicable limitations period would
otherwise expirén the meantimé¢which was not the situation here)

Accordingly, the court instructed the Clerk of Court to “close the case
file,” and the Cérk entered a corresponding judgmestating “IT IS ORDERED
AND ADJUDGED thatthe Action is DISMISSED WITHOUT PREJUDICE, and
DISMISSED as pursuant to and in accordance with the Court’s Order filed August
6, 2018[.]" ECF No. 82.

On August20, 2018, Nadic filed a Motion for Attorneys’ Fees and a
Bill of Costs, seeking an award of $515,683.04 in attorneys’ fees and $2,439.39 in

costs as a “prevailing partyinder HRS %07-142 § 14.6 of theConstruction

1 The record reflects that, after the court’s dismissal without prejudicetiféaiippear
to have complied with chapter 672E’s requiremesgs, e.g.ECF Nos. 90-2, 90-3, 96-1, and
Plaintiffs represent that they “will soon be renewing their claims.F EG. 964 at 9.

2 Section607-14 entitled ‘Attorneys’ fees in actions in the nature of assumpsit,” etc.
provides in part:

(continued . . .)



Managemenfgreement,and Federal Rule of CivilrBcedure 54(d)(1) ECF
Nos. 83 & 84. After due consideration, Magistrate Judge Richard Puglisi entered

the October 192018 F&R, concluding that Nordic is not entitled to fees or costs

(. . . continued)

In all the courts, in all actions in the nature of assumpsit
and in all actions on a promissory note or other contract in writing
that provides for an attorney/fee, there shall be taxed as
attorneys’ fees, to be paid by the losing party and to be included in
the sum for which execution may issue, a fee that the court
determines to be reasonable; provided that the attorney
representing the prevailing party shall submit to the court an
affidavit stating the amount of time the attorney spent on the action
and the amount of time the attorney is likely to spend to obtain a
final written judgment, or, if the fee is not based on an hourly rate,
the amount of the agreed upon fee. The court shall #xen t
attorneys’ fees, which the court determines to be reasonable, to be
paid by the losing party; provided that this amount shall not exceed
twenty-five per cent of the judgment.

The above fees provided for by this section shall be
assessed on tleenount of the judgment exclusive of costs and all
attorneys’ fees obtained by the plaintiff, and upon the amount sued
for if the defendant obtains judgment.

3 Section14.6 of the Construction Management Agreement provides in part:

Disputes; Attorng' s Fees If either partyinstitutes any action or
proceeding against the other arisfrgm or relating to the
provisions of this Agreement, the prevailing party in the action or
proceeding is entitled t@cover all reasonable costs and attorheys
fees fromthe unsuccessful party.

ECF No. 241 at &.

4 Rule 54(d)(1) provides in paf{1) Costs Other Than Attorney’s Feddnless a
federal statute, these rules, or a court order provides otherwise, costs—atladtaimeys
fees—should be allowed to tharevailing party.



because this court’'s August 6, 2018 dismissal did not renaé&prevailing pary”
for such purposes. ECF No. 92 8.8

On November 2, 2018, Nordic filed Objectianghe October 19th
F&R under 28 U.S.C. §36(b)(1) and Federal Rule of Civil Procedure 72(b)(2)
ECF No. 93. Plaintiffs filed an Opposition dlovember 30, 201,8&ECF No. 96,
and a corresponding Reply and Reply were filed on December 12, 2018 and
December 21, 201&spectively ECF Nos. 92 & 99-2. The court decides the
matter without an oral hearing under Local Rule 7.2(e).

. STANDARD OF REVIEW

When a party objects to a magistrate judge’s findings or
recommendations, the district court must review de novo those portions to which
the objections are made and “may accept, reject, or modify, in whole or in part, the
findings or recommendations made by the magistrate judge.” 28 U.S.C.

8 636(b)(1);see also United States v. Raddd®#7 U.S. 667, 673 (198Q)nited

States v. ReyR&@apiag 328 F.3d 1114, 1121 (9th Cir. 2003) (en banc) (“[T]he

district judge must review the magistrate judge’s findings and recommendations de
novoif objection is madebut not otherwise.”). That is, “[t]he district judge may
accept the portions of the findings and recommendation to which the parties have

not objected as long as it is satisfied that there isewr €rror on the face of the



record.” Naehu v. Read2017 WL 1162180, at *3 (D. Haw. Mar. 28, 2017)
(citations omitted).

Under a de novo standard, this court reviews “the matter anew, the
same as if it had not been heard before, and as if no decision previously had been
rendered.”Freeman v. DirecTV, Inc457 F.3d 1001, 1004 (9th Cir. 2006)ited
States v. Silverma®61 F.2d 571, 576 (9th Cir. 1988). The district court need not
hold a de novo hearing; however, it is the court’s obligation to aatiits own
independent conclusion about those portions of the magistrate judge’s findings or
recommendation to which a party objecdtited States v. Remsigj/4 F.2d 614,

618 (9th Cir. 1989).

V. DISCUSSION

A.  Attorneys’ Fees
1. HRS§607-14
In this case allegindiversityjurisdiction, Hawaii substantive law
appliesin determinng whether Nordic is entitled to an award of attorneys’ fees.
See, e.gKona Enters., Inc. v. Estate of Bish@29 F.3d 877, 883 (9th Cir. 2000).
The parties do not dispute that this action is “in the nature of assumpsit” for

purposes of 07-14. Rather, lhe question is whether Nordic is a “prevailing



party” for such purposes, where the Clerk of Court entered a judgment dismissing
the action without prejudicas ®t forth in the court’s August 6, 2018 Order.

The October 19, 2018 F&FRelied primarily onOahu Publications,
Inc. v. Abercrombigl34 Haw. 16, 332 .Bd 159(2014),which analyzed prior
Hawaii appellate opinionsn prevailingparty issues in various attornése
contextsas well asanalogoudederal law Oahu Publicationgoncluded thaan
appellee was not a “prevailing partwheretheappellant’s appeal was dismissed
without prejudice to filing another appester procedural defects in the judgment
were correctedld. at 2526, 332 P.3d at 1689.

Oahu Publicationsecognized that, under Hawaii law, “[ijn general,
the litigant in whose favor judgment is rendered is the prevailing padydt 24,
332 P.3d at 167 (citation and internal quotation marks omitted). And “there is no
requirement that the judgment in favor of the prevailing party be a ruling on the
merits of the claim.”ld. at 25, 332 P.3d at 16@\evertheless, although the
dismissaln thatappealas not “on the merits of the claim,” the appellee was not a
prevailing party because “the dismissal of the first appeal did not finally resolve”
the action.ld. “The [appellant] was free to file a second appeal once the circuit

court corrected #hjudgment.”Id. The Hawaii Supreme Court reasoned:



[U]nlike in Ranger{Insurance Co. v. Hinshgw03 Haw.

26, 79 P.3d 119 (2003)/here the plaintiff moved for

leave to dismiss its complaint and the circuit court
dismissed the complaint with prejudice, fappellant]

did not move to dismiss the first appeal, nor did the
[Hawaii Intermediate Court of Appeals] dismiss the first
appealwith prejudice. In other words, théappellant]

was free to file another appeal upon entry of an amended
judgment.]

And Oahu Publicationsupported itholdingby embraong a line of
federal cases as consistent with its reasoning, applying arialatlteration” test
reiterated irBuckhannon Board an@are Home, Inc. v. West Virginia Department
of Health and Human Resour¢c&s82 U.S. 598 (2001)SeeOahu Publications
134 Haw. at 26, 332 8d at 169 (“Ourconclusion in this regard is consistenth
a line of cases concluding thatmaaterial alteration of the legal relationship of the
parties[is] necessary to permit an award of attorsdges’ ) (quoting
Buckhannon532 U.S. at 604). The Hawaii Supreme Court cited with approval a
holdingthat “a dismissal without prejudice does not alter the legal relationship of
the parties ‘because the defendant remains subject to riskilnfige” 1d.
(quotingOscar v. Alaska Dept. of Educ. & Early Dev41 F.3d 978, 981 (9th Cir.
2008)). “These @ases therefore also support our conclusion that [appellee] had not

prevailed upon dismissal of the first appeal because there was no ‘material



alteration of the legal relationship of the parties,’ and it remained at risk that
[appellant] would file anotheappeall.]’ Id. That is, he appellee was not a
prevailing party “because there had been no determination that [appellee] would
ultimatelyprevail on appeal.1d. (emphasis added).

On de novo review, the court is likewise convinced @eaiu
Publication’s reasoning applies hene analyzingthe effect of theAugust 6, 2018
dismissal without prejudice and corresponding judgm8irnilar toOahu
Publication the court dismissed the FAC without prejudiexed Plaintiffs are free
to refile (subject to D&ndant’s defenses). Agth Oahu Publicationsthe
dismissal did not “ultimately” or “finally” resolve any iss(m@her than that
Plaintiffs had not yet fulfilled prerequisites to filing suit). AndGehu
Publicationanalyzed, theravasno “material alteration of the legal relationship of
the parties where Nordic “remained at risk that [Plaintiffs] would file another”
suit. Id. at26, 332 P.3d at 169.

The court is noswayedby Nordic’s argument that the analysis ends
becausemactualjudgmentwas entered in its favor. Nordic relipamarily on
Hawaii case law— analyzed and distinguished@ahu Publications— stating
that “a defendant who succeeds in obtaining a judgment of dismissal is a prevailing

party for the purpose of fees|.Blair v. Ing, 96 Haw. 327, 331, 31 P.3d 184, 188

10



(2001)(citing Wong v. Takeuch88 Haw. 46, 49, 961 P.2d 611, 614 (1998)) (other
citation omitted). That statement, however, is not as concrete as Nordic suggests.
See, e.gWong 88 Haw. at 49, 961 P.2d at 6TU¢guallythe litigant in whose

favor judgment is rendered is the prevailing party. Thus, a dismissal of the
action, whether on the merits or ngénerallymeans that defendant is the
prevailing party.} (quotingWright, Miller & Kane,Federal Pracice and
Procedure:Civil 2d § 2667 (1983)(emphass added).AlthoughWongupheld an
award of feesQahu Publicationsecognized thatVongwas “decided on the
defense of laches and the applicable statute of limitations,” 134 Haw. at 25, 332
P.3d at 168, and thus- unlike the situatiomn Oahu Publicationsvith no

“prevailing party”— was*“finally resolve[d]” id. Likewise the dismissal of
plaintiff's claims inBlair was finalbecaus¢he defendant “owed Plaintiffs no

duty” as a matter of lawBlair, 96 Haw. at 328, 31 P.3d at 185

> The August 6, 2018udgmentssued under Rule 58as entered to signify that the case
is “final” — that is, no other issues or parties reradito be decided at that stagefor
purposes of a potential appe&leeFed. R. Civ. P. 54 (definingajudgment as “a decree and
any order from which an appeal ligsWMX Techs., Inc. v. Miller04 F.3d 1133, 1136-37 (9th
Cir. 1997 (en bancktating that district courts should make intentions clear when dismissing a
complaint withoufprejudice, and requiring judgment to “fix an unequivocal terminal date for
appealability”) (citation omitted) PresumablyRlaintiffs could have sought review in the Ninth
Circuit of the court’s August 6, 2018 dismissal within 30 days of that Judghtbely disagreed
with the court’s rulings unde&inochenor HRS 8672E-13.

11



In analogous situationsyena favorable “judgment” is insufficient.
Forexample Nelsonv. University oHawaii, 99 Haw. 262, 54 P.3d 433 (2002),
heldthat a plaintiff had not prevailed for purposes of a fee award under HRS
§ 3785(c)® despite obtaining a judgmenécause “the judgment on appeal simply
vacated the trial court’s judgment . . . and remanded the case for a new trial on the
merits.” 1d. at 265, 54 P.3d at 43@elsonreasoned thd 378-5(c) “requires the
attainment of a judgment creating at least a ‘material alteration of the legal
relationship of the partiebefore fees can be awardéd. at 267, 54 P.3d at 438
concluding that “[ih this case, this court’s judgment permitted Nelson to retry her
case.” ld., 54 P.3d at 438See alsd@urrobat v. HTH Corp.135 Haw. 128, 134,

346 P.3d 197, 203 (2015) (“Melson fees were not awarded because the case was
remanded for a new trial, placing plaintiff ‘in the same position as she was before
trial.”) (quoting Nelson 99 Haw. at 267, 54 P.3d at 438).

Stated differently, Nordic did not “obtain[] relistifficiently enduring

to satisfy the ‘material alteration of the parties’ legal relationshigflifiher Taste,

Inc. v. City of Tacomar17 F.3d 712, 716 (9th Cir. 201@mphasis added)

6 Section 378-5(c) provides: “In any action brought under this part, the court, in addition
to any judgment awarded to the plaintiff or plaintiffs, shall allow costs of actidngding costs
of fees of any nature and reasonable attdsrfegs, to be paid by the defendant.”

12



Again, it is critical that Plaintiffarenot precluded from réling their action and
Nordic mighteventuallylose completely— despite having obtained some
temporary interim success in obtaining a dismissal without prejudiséligher
Tastereasoned:

For example, a plaintiff who succeeds at the preliminary

injunction stage but loses on the merits after the case is

litigated to final judgment isota prevailing party under

[42 U.S.C.]8 1988; in those circumstances, she secures

only an “ephemeral” vicry and gains no “enduring”

change in the legal relationship of the parties
Id. at 717 (quotingSole v. Wyneb51 U.S. 74, 86 (2007)5ee alsdWood v.
Burwell, 837 F.3d 969, 975 (9th Cir. 2016) (“The dispositive question is not
whether the plaintiff limately obtained some form of substantive relief, but rather
whether there is kasting alteration in théegal relationship between the parties.”)
(bold emphasis addedompareAmphastar Pharm. Inc. Aventis Parma S/A856
F.3d 696, 710 (9th Cir. 2017) (determining that a defendant obtaining a dismissal
for lack of subject matter jurisdiction is a prevailing party, concluding that

“[clommon sense says that [defendant] won a significant victorpamadanently

changed the ‘legal relationship of the pest’) (emphasis added).

” And as the October 19, 2018 F&R reasoned, the court’s ruling that Plaintiffs had not
complied with the pre-filing requirements of chapter 672E does notittdes material
(continued . . .)
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In contrast, under Ninth Circuit law, a federal defendant who obtains a
dismissal without prejudice to a plaintiff-filing an action in state court,
precluding a return to federal court, could be deemed a “prevailing party” because
the defendant succeeded in eliminating a cause of actioa feaderal forum.See
Miles v. Californig 320 F.3d 986, 989 (9th Cir. 2003) (concluding that a defendant
who obtained “dismigal] without prejudice to [plaintiff's] right to seek any
available relief in the state court” is a prevailing party because “[t}he dismissal
eliminates [a federal] claim from further proceedings in federal court and thus has
changed the legal relationship of [the partie§fi}ernal quotation marks

omitted)®

(. . . continued)

alteration of the relationship between the parieBefendants, for example, did not obtain a
mandatory injunction from this court compelling Plaintiffs to mediate. The requitasan
obligation of state law, not a result of this dtsidecision.

8 The court rejectdlordic’s argumentroadefor first time in its Reply) that Plaintiffs are
“legally barred from refiling and pursuing their claims’federal court becauseich claims
must now be filed in an apparentigtatedstate couraiction as a@mpulsory counterclaimagter
Nordic filed an October 25, 2018 crodsim against Plaintiffs in that actianpeeECF No. 97-2
at 5. Nordic’s cotentionthat a federal suit is barred by Hawaitges on compulsory
counterclains is premature— at best, the argument is a defense that could be made-tibeal re
federal suit. And the sole case that Nordic relies dAMorgan Chase Bank, N.A. v. Mari2D16
WL 6433841 (D. Haw. Oct. 25, 2016), concluded only that the plaintiffabhdase waived the
federal claim by not asserting it in the state court actidnat *4. Ths court has no indication
that such is theituationin the state court action cited by Nordigloreover,even assuming that
a parallel proceeding fending or could be brought in state court, the relevant analysis would
likely bediscretionary abstention undéolorado River Water Conservation District v. United
States424 U.S. 800 (1976). In any event, the court’s August 6, 2018 dismissal without

(continued . . .)
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Nor is the court convinced by Defendant’s argument that the issue is
controlled byCRST Van Expedited, Inc. &l Employment Opportunity

Commission136 S. Ct. 1642, K4 (2016 (holding that “adefendant need not

obtain afavorablejudgment orthe meritan order to be a ‘prevailing party)—

an argument not made Judge Puglisi.True, CRSTspecifically addressed
whether adefendanprevails, recogning that much of prior Supreme Court case
law arose while analyzing whetheplaintiff prevails. Seed. at 1646 (“The Court,
however, has not set forth in detail hoaurts should determine whether a
defendant has prevailed.”J.he Supreme Court observed:

Plaintiffs and defendants come to court with different
objectives. A plaintiff seeks a material alteration in the
legal relationship between the partigsdefendant seeks
to prevent this alteration to the extent it is in the
plaintiff’s favor. The defendant, of course, might prefer
a judgment vindicating its position regarding the
substantive merits of the plaintiff's allegatiori$e
defendant has, hawer, fulfilled its primary objective
whenever the plaintifs challenge is rebuffed,
irrespective of the precise reason for the ¢eudtécision.
The defendant may prevail even if the ctaifinal
judgment rejects the plaintiff claim for a nonmerits
reason.

(. . . continued)
prejudicedid not bar Plaintiffs from re-filing in this court, and Nordic did not otherwise obtain a
material alteration of the legal relationship of the parties.

15



Id. at 1651.

But, although Nordic “rebuffed” Plaintiffs’ challenge (at least
initially), this does nohecessarily or automatically mean it is the prevailing party
under Hawaii law.CRSTdid not abandon the “material alteratidest in
assessingvhether a defendant prevais it remains fundamental that the
“touchstone of the prevailing party inquiry must be the material alteration of the
legal relationship of the partiésd. at 1646 (quoting exas State Teachers Ass.
Garland Indep. Sch. Bt, 489 U.S. 782, 7923 (1989)), wheré]t] his change
must be marked by ‘judiciamprimatur,” id. (quotingBuckhannon532 U.S. at
605). Rather,CRSTclarified that in assessing whethaldefendanhas prevailed in
“rebuffing” a plaintiff's challenge, it is not necessary for sachudicial

imprimatur’ to be based on substantive groufd§T]he ultimate decision

9 As the Federal Circuit observed:

The relevant inquiry posSERST then, is not limited to whetherdefendant

prevailed on the merits, but also considers whether the district court’s decision —
“a judicially sanctioned change in the legal relationship of the partiesfeets

or rebuffs a plaintiff's attempt to effect'enaterial alteration in the legal

relationship between the parties.”

Raniere v. Microsoft Corp887 F.3d 1298, 1306 (Fed. Cir. 2018) (quoti®ST 136 S. Ct. at
1646). ApplyingCRST Raniereconcluded that fees were appropriate because “Appellees ‘won’
through the court’s dismissal fiflaintiff’'s] casewith prejudice—they prevented [plaintiff] from
achieving a material alteration of the relationship between them, based on@ndeeiked by
‘judicial imprimatur.” Id. (quotingCRST 136 S. Ct. at 1646) (emphasis added).

16



whether to award fees does not distinguish between Abvasisd and nemerits
based judgments.id. at 1651. That is,CRSTdecided a different question
(whether a defendant must obtain a decision “on the merits”thiadat issue here
(whether a dismissal without prejudierefiling is sufficien).

Moreover,in examining federal lawCRSTs ultimate holding is
completelyconsistentvith Hawaii law. Compare, e.gWong 88 Haw. at 49, 961
P.2d at 614 (concluding that there is “no requirement that the judgment in favor of
the prevailing party be a ruling on the merits of the claim”). IndE&{T
specifically left undecidethe essentially identical issue to that now before this
court. SeeCRST 136 S. Ct. at 1653 (“[Plaintiff] now urges this Court to hold that
a defendant must obtain a preclusive judgment in ordaretail. The Court
declines to decide this issue, howeverAgain, the inquiry heres amatterof
state law, andoeven accepting Nordic’s argument tiki#STchanged the legal
landscapén a relevant manndor federal law, it did not do so for stalaw This
court ultimately must still followDahu Publications

What's moregvenwith CRSTs changes in this area of the laivdid
not questiorNinth Circuit authority holding that “dismissal without prejudice does
not alter the legal relationship thfe parties because the defendant remains subject

to the risk of refiling.” Oscar, 541 F.3d at 981see alsaCadkin v. Loose569

17



F.3d 11421150 (9th Cir. 2009(*Miles andOscar, taken together, compel the
conclusion that a defendant is a prevailing party following dismissal of a claim if
the plaintiff is judicially precluded from refiling the claim against the defendant in
federal court.”). The rule appears to be wskttled. See, e.gDunster Live, LLC
v. Lonestar Logos Mgmt. C&08 F.3d 948,%1 (5th Cir. 2018)reasoning that
“[a] dismissal without prejudice means no one has prevailed; the litigation is just
postponed” antiolding that “a dismissal that allows for refiling does not result in
a ‘material alteration of the legal relationshiglod parties™for purposes of
awarding fees(quotingBuckhannon532 U.S. at 604)
2. Paragraph 14.6 of the Construction Management Agreement

The court also rejects Nordic’s alternative argument that, even if it is
not a prevailing party under@®7-14,it is a prevailing party under®4.6 of the
Construction Management Agreement. That paragraph provides in part that if a
party “institutes any actioar proceeding . . the prevailing party in the action
proceedings entitled to recover all reasonable costs and attorneys’ fees from the

unsuccessful party.” ECF No. 24at 3 (emphases added) Nordic contends

10 The parties do not dispute that this action is “arising from or relating to the provisi
of” the Construction Management Agreement for purposes of 1 14.6.

18



that it is a “prevailing party” in a “proceedin@ts motion to dismigsthus
entitling it to reasonable costs and fees under this patagrap

But nothing suggests that this language was meant to allow recovery
for feesand costst individual step ofa formal dispute (whether termed an
“action” or “proceeding’before a tribunal— such a reading could allow petitions
for fees ainnumerablegoints in continuing litigation, prior to any paxtaining
lasting orultimate success. Rather, such common language more plainly refers
broadlyto “actions or proceedinsuch as lawsuits in court, administrative
proceedings, arbitrations, or other tribun'alsAs Plaintiffs point outother
sections of the @nhstruction Management Agreemesnpport such a construction.
SeeECF Nb. 241 at 114.5 (“Each party knowingly, Yontarily and intentionally
waives its right to a trial by jury . . . in all actions and other legal proceedings
arising out of or relating to this agreement[.]”) (emphasis omittdd{;This

waiver applies to all actions and other legal proceedingghehsounding in

11 The phrase “action or proceeding” is commonly used to refer generally toases i
tribunals seh as courts or agencieSee, e.g.28 U.S.C. § 2679(d)(1) (referring to “any civil
action or proceedingdgainst the United Stateg)2 U.S.C. § 1988(b) (allowing attorney’s fees
“[i]n any action or proceeding to enforce a provision”); 42 U.S.C. § 2000e-5(k) (“In aioy act
or proceeding under [Title VII] the court, in its discretion, may allow the piaggarty, other
than the [Equal Employment Opportunity] Commission or the United States, a reasonable
attorneys fee as part of the copt8); 20 U.S.C. 81415(i)(3)(B)(i) (“In any action or proceeding
brought under this section, the court, in its discretion, may award reasonableyattee®sas
part of the costy).

19



contract, tort or otherwise.”) (emphasis omitted)at {14.4(selecting a Hawaii
forum for any‘legal action or proceedingélating to the agreemgntin short, the
same “prevailing party” analysis applies t@4]6 of the Construction Management
Agreement— Nordic was not a prevailing party, whether in an “action” or a
“proceeding’
B. Costs

The result is no different with Nordic’s request for costs uRilde
54(d). Although this question is a matter of federal law (not state law as with th
fee request), the analysssthe samas discussed abov&eeMiles, 320 F.3d at
989 (applyingBuckhannon’snaterial alteration test in assessing prevailing party
status undeRule 54);Dattner v. Conagra Foods, Ine158 F.3d 98, 103 (2d Cir.
2006) (same) Nordic is not entitled to costs under Rule 54(d)(1).

V. CONCLUSION

Because the court’s August 6, 2018 dismissal and corresponding
judgment was without prejudice to Plaintiffsfriing suit, Defendant was neat
“prevailing party” for purposes of awarding attorneys’ fees or costs. Accordingly,
the court OVERRULES Defendts Objections to the October 19, 2018 Findings
and Recommendation to Deny Defendant’s Motion for Attorneys’ Fees and Bill of

Costs, ECF No. 93, and ADOPTS the Findings and Recommendation.
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Defendant’s Motion for Attorneys’ Fees and Bill of Costs are DENIED. This
denial, however, is without prejudice to Defendant seeking a reasonable amount of
attorneys’fees and costs if it latéirecomes a “prevailing party.See, e.gNelson
99 Haw. at 269, 54 P.3d at 440 (denying fee requasitout prejudice to
[plaintiff’s] ability to collect such fees in the future should shé&ina
judgment. .. that represents a material alteration of the legal relationship between”
the parties).
IT IS SO ORDERED.

DATED: Honolulu HawaiiJanuary 14, 2019.

/s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge

Ward Mgmt. Dev. Co. v. Nordic PCL Consting., Civ. No. 17-00568 JMRLP, Order
Overruling Objections, Adopting October 19, 2018 Findings and Recommendatidde iayiag
Defendant’s Motion for Attorneys’ Fees aBdl of Costs without Prejudice
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