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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OFHAWAII

SEAN CHEUNG TONG, Trustee of the CIV. NO. 17-00581 IMSKIM
unrecorded Kumukumu Trust dated
January 1, 2015, ORDER GRANTING
DEFENDANT CITY AND
Plaintiff, COUNTY OF HONOLULU'S
FRCP RULE 12§)(6) MOTION TO
VS. DISMISSPLAINTIFF'S SECOND
AMENDED VERIFIED
RONALD W.S. TOM;CITY AND COMPLAINT FILED ON
COUNTY OF HONOLULU, et al. FEBRUARY 26, 2018, ECF NO. 25
Defendars.

ORDER GRANTING DEFENDANT CITY AND COUNTY OF
HONOLULU'S FRCP RULE 12(b)(6) MOTION TO DISMISS
PLAINTIFF'S SECOND A MENDED VERIFIED COMPLAINT FILED

ON FEBRUARY 26, 2018, ECFE NO. 25

l. INTRODUCTION

The City and County of Honolulu (the “City”) moves to dismiss
Plaintiff Sean Cheung Tong(‘Plaintiff’ or “Tong’) Second Amended Complaint
(“SAC”) for: 1) failure to state a valid claim unddonell v. Department of Social
Services, 436 U.S658,690(1978); 2) alleging a violation of the Hawaii State
Constitution when no such claim exists; and 3) claiming that the City conspired

with Ronald Tom, without alleging any facts supporting a conspiracy. Because the
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court finds that Tng's SAC fails to state a claim against the City, the Motion is
GRANTED, with leave to amend.

. BACKGROUND

A. Factual Background

The factsallegedin the SAC are relativelytiaightforward Plaintiff
claims that he is the owner of an apartment located at 1086 Kumukumu Street,
Honolulu, Hawaii (the “apartment”)SAC {9, ECF No. 24. After a foreclosure
action was instituted, a default judgment was entered entitling the Mariner’s
Village Three Community Association to foreclose on the apartmdn{{ 12, 17.
On June 26, 2017, the First Circuit Cooirthe State oHawaii appointed
Defendant Ronald Tom (“Tom”) as a commissioner for the purpose of holding a
public auctiorto sellthe apartmentid. § 18.

The SAC alleges that Tom changed the locks on the apartment on
several occasiong]. 1 23, 29, and 30, and that Tom and three officers from the
Honolulu Police Department (“HPD”) evicted Plaintiff's houseguest on October 1,
2017 under threat of arredi. {1 3244. The SAC further alleges that “[t}he
Officers involved falsified thegdice report identified as Incident Report17

371846.” Id. 148.



B. Procedural Background

Plaintiff filed a Verified AmendedComplaintin state court on
November 16, 2017, which the City removed to this court on December 5, 2017.
ECF No. 1. On De@mber 12, 2017, the City filed its fifstotion to Dismiss
ECF No.7. On December 22, 2017, after a status conference, Plaintiff agreed to
file a SACin an effort to meet the more stringent pleading requirements in federal
court ECF No. 16. The SAC as filed on February 26, 2018. ECF No. 24.

The City’s Motion to Dismiss Plaintiff's SAC was filed on February
28, 2018. ECF No. 25. Plaintiff filed a “Position Memorandum, Opposing in Part
and Supportingn Part” the City’s Motion to Dismiss. EQ¥o. 35. And the City
filed its Regdy onMarch 26, 2018. ECF N@7.

A hearing wa héd onMay 14 2018.

. STANDARD OF REVIEW

A motion to dismiss unddtederal Rule of Civil Procedure 12(b)(6)
tests the legal sufficiency of the claims allegethancomplaint.lleto v. Glock,
Inc., 349 F.3d 1191, 1199200 (9th Cir. 2003)Review is limited to the contents
of the complaint.Allarcom Pay Television, Ltd. v. Gen. Instrument Corp., 69 F.3d
381, 385 (9th €. 1995). To survive a motion to dismiss for failure to state a

claim, a complaint generally must satisifie requirements ofFederal Rule of Civil



Procedure 8which requires that a complaint include a “short and plain statement
of the claim showing that the pleader is entitled to relief.”

This pleading standard “does not require ‘detailed factual allegations,’
but it demands more than an unadornedgdifendanunlawfully-harmedme
accusatiori Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp.

v. Twombly, 550 U.S. 544, 555 (2007)). Ardpleadinghatoffers ‘labels and
conclusions oa formulaic recitation of the elements of a cause of action will not
do.” Id. In other words,Hle allegations in the complaint “must be enoughaise

a right to relief above the speculative levdld. (citationsand quotations omitted).

A complaint may be dismissed under Rule 12(big6¥ailure to state
a claim if the plaintiff fails to state a cognizable legal theory or has not alleged
sufficient facts to support a cognizable legal the@ymersv. Apple, Inc., 729
F.3d 953, 959 (9th Cir. 2013While the court is to accept as true all the factual
allegations in the complaint, legally conclusory statements, not supported by actual
factual allegations, need not be accepthghal, 556 U.Sat 67879;seealso Inre
Gilead cis. Sec. Litig., 536 F.3d 1049, 1055 (9th Cir. 2008).

A motion to dismiss should be granted if the complaint does not

proffer enough facts to state a claim fdrefethat is plausible on its facesee

Twombly, 550 U.S. at 5589. “A claim has facial plausibility when the plaintiff



pleads factual content that allows the court to draw the reasonable inference that
the defendant is liable for the misconduct allegddbal, 556 U.S. at 67&itation
omitted). “[W]here the wellpleaded facts do not permit the court to infer more
than the mere possibility of misconduct, the complaint has allegbdt it has not
‘show[n]'—that the pleader is entitled to relief.Td. at 679.

V. DISCUSSION

A. Countsland 5: Mondl Liability under 42 U.S.C.8 1983
“To state a claim und&r1983, a plaintiff must allegée violation of
a right secured by the Constitution and laws of the United States, and must show
that the alleged deprivation was committed by a person acting under color of state
law.” West v. Atkins, 487 U.S. 42, 48 (1988Althoughmunicipalities ad other
local government units af@ersons to whom § 1983 appliesjonell, 436 U.Sat
690, a municipality can only be liable “for its own” constitutional violatioGgy
of Okla. City v. Tuttle, 471 U.S. 808, 818 (1985) (quotiMpnell, 436 U.S. at 683).
That is, 8§ 1983 does not impose liability on municipalities for constitutional
violations committed by its employees under the theory of respondeat supdrior.
Rather, ‘Monell teaches that [a municipality] may only be held

accountable if the deprivation was the result of municipal ‘custom or poliby.

at 817.“[T]he constitutianal violation must be caused by ‘a policy, practice, or



custom of the entity,” or be the result of an order by a pwohaking officer.”
Tsao v. Desert Palace, Inc., 698 F.3d 1128, 1139 (9th Cir. 2012) (citations
omitted). “Liability for improper custom may not be predicated on isolated or
sporadic incidents; it must be founded upon practices of sufficient duration,
frequency and consistency that the conduct has become a traditional method of
carrying out policy.” Trevino v. Gates, 99 F.3d 911, 918 (9th Cir. 1996) (citations
omitted).

In other words,

Local governing bodiesan be held liable . .where the

action that is alleged to be unconstitutional implements

or executes a policy statement, ordinance, regulatron, o

decision officially adopted and promulgated by that

body s officers,” or where the action is made “pursuant

to governmental ‘custom’ even though such a custom has

not received formal approval through the badgfficial

decisionmaking channels.
Jackson v. Barnes, 749 F.3d 755, 7683 (9th Cir. 2014) (quotiniylonell, 436 U.S.
at 69091). “An official municipal policy. . ‘includes the decisions of a
governmernits lawmakers, the acts of its policymaking officials, and practices so
persistent and widespread as to practically have the force of 1dgaf, 698 F.3d
at 1144 (quotingonnick v. Thompson, 563 U.S. 51, 61 (2011)).

Moreover, “a local government bodgn be held liable under § 1983

for policies of inaction as well as policies of actiodadckson, 749 F.3d at 763.
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“[A] policy of inaction is based on a government bayailure to implement
procedural safeguards to prevent constitutional violationsl. (quotingTsao, 698
F.3d at 1143).

Plaintiff has not plausibly allegeedMonell claim. Instead, it appears
that Plaintiff assumed that the City couldhmddliable under a theory of
respondeat superie+ that is, the City could becariouslyliable for the acts of
the three individual HPD officers. Coun{daiming a Fourth Amesiment
violation against the City) and Count 5 (claimingaurteenth Amendment
violation against the City) contain no allegations describing how the City could be
liable for its own actions or inactions. Specifically, the SAC alleges no policy,
practice, or custom of the City, or that Plaintiff's harm was caused by a-olicy
making officer.

In response, Plaintiff simply claims tH$a]t the pleading stage, it is
not reasonable to expect the victim of such a police intrusion to know whether the
infringing conduct was the result of insufficient training/supervision or made in
defiance of adequate training/supervision.” ECF Naat3% But Plaintiff is not
entitled to discovery to determine if he can state a claim. Instead, “plaintiffs must

satisfy the pleading requirements of RullesBre the discovery stage, not after



it.” Mujicav. AirScan Inc., 771 F.3d 580, 593 (9th Cir. 201#)ting Igbal, 556
U.S. at 67879).

Counts 1 and 5 are dismissed with leave to amend.
B. Counts 3 and 7: Hawaii State Constitution Claims

Count 3claimsthat the City’s seizure of Plaintiff’'s personal property
violated Article 1 88 6 and 7 of the Hawaii State Constitution. Aalint 7
claims that the City’s seizure of Plaintiff's personal property without notice or an
opportunity to be heard violated Article88 2, 5, and 8 of the Hawaii State
Constitution.

The City argues that there is no private cause of action for damages
under the Hawaii State Constitution. Plaintiff agrees in part, stating thatgu
Figueroa v. Sate, 61 Haw. 369, 604 P.2d 1198 (1979), Plaintiff is only prevented
from seeking a judgment folamages for violations of the Constitution of the State
of Hawaii; however, awards of injunctive and declaratory relief are still within the

jurisdiction of this Court.” ECF No. 35 at'2.

! During the May 14 hearindplaintiff confirmed that he would not seek damages for any

claims brought under the Hawaii State Constitution. And given the state of dhe aéthis

time, the court need not ruiehether Hawaii recognizes a private cause of action for damages for

a violation of the rights guaranteed under the Hawaii State Constit@mmnpare Kaahu v.

Randall, 2018 WL 472996at *7 (D. Haw. Jan. 18, 2018) (“Courts in Hawaii have declined to

recognize a direct private cause of action for damages resulting fronokdgovi d rights

guaranteed under the provisions of the Hawaii Constitutjonith Pittsv. Tuitama, 2017 WL
(Continued . . .)



The SAC provides no explanation as to how Plaintiff could obtain
Injunctive relief at this point, and does not seek any ddolgreelief. Thus,
Counts 3 and 7 are dismissed with prejudice to the extent they seek damages from
the City. To the extent Plaintiff believes that a violation of the Hawaii State
Constitution could result in injunctive or declaratory relief, thentdsal is with
leave to amend.
C. Count 9: Civil Conspiracy

Count 9 claims thatom and the City “conspired to unlawfully
deprive Plaintiff of his rights under the Fourth and Fourteenth Amendments to the
United States Constitution, Article 1 88 2, 5, 6, 7, and 8 of the Hawaii
Constitution.” ECF No. 24 at 20.

Plaintiff agrees that the conspiracy cldmuls as alleged, and that it
should have been brought against Tom and the individual officers, not the City.

Thus, Coun® is dismissed with leave torend?

(. . .continued
3880653, at *8 (D. Haw. Sept. 5, 2017) (“It is unclear whether Hawaii recognizes a pava&e
of actionfor damages for violation of rights guaranteed undeHésaii StateConstitution.”).

% The City also claims that Count 9 fails to allege a plausible conspiracy because th
SAC fails to set forth facts showing an agreement to violate Plaintiffisstigihe court agrees,
and Plaintiff is cautionetb consider whether he can allege a plausible conspiracy claim when
considering whether to attempt to amend this count.



V. CONCLUSION

For the reasons stated above, the City’s Motion to Dismiss is
GRANTED, with leave to amenby June 29, 2018
IT IS SO ORDERED.

DATED: Honolulu, HawaiiMay 14,2018.

/s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge

Tong v. Tom, et. al., Gv. No. 17200581JMSKJM; Order Granting Defendant City and County
of Honolulu’s FRCP RULE 12(b)(6) Motion to Dismiss Plaintiff's Second Amendedis@
Complaint Filed on February 26, 2018, ECF No. 25

% At the hearing, all parties (including Tom'’s counsel) agreed that the eAtrsi®uld
be dismissed with leave to amend. That is, Plaintiff mafiléird Amended Complaint to
name Tom, the individual HPD offices, and the City (if possible) to comiplytivs Order.
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