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UNITED STATES DISTRICT COURT

DISTRICT OF HAWAI

KEIRON B. PRATT, CIV. NO. 17-00599 DKW-RLP

Plaintiff,
ORDER GRANTING IN PART
VS. MOTION FOR JUDGMENT ON
THE PLEADINGS

STATE OF HAWAII, DEPARTMENT
OF PUBLIC SAFETY, DOE
DEFENDANTS 1-10,

Defendants.

Pratt initiated a state and feddek-based employment discrimination
action on December 19, 2017, seekingnetary damagesd equitable relief
against his former employer, Defendardt8&tof Hawai‘i, Department of Public
Safety (“DPS” or “Department”). Thi€ourt dismissed PrattGomplaint and First
Amended Complaint in April and Novemb2018, respectively, each with leave to
amend. Dkt. Ns. 16 and 33.

On December 8, 2018, Pratt filed ac6nd Amended Complaint (“SAC”)
limited to Title VlI-based retaliationral sex discrimination claims. For the
reasons set forth below, the Departmention for Judgment on the Pleadings is
GRANTED as to Pratt’s sex discriminatiolaims and GRANTED IN PART as to

his retaliation claims. Furthérave to amend is DENIED.
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BACKGROUND

Pratt worked as a Deputy Sheriff foetbepartment of Falic Safety from
April 2002 until 2017.SeeSAC 111-13. Initially hireas a “Deputy Sheriff I”
(SAC 11), Pratt “was promoted to Deputy Sheriff [I” in 2003 (SAC {12). As a
Deputy Sheriff Il, Pratt was “assigneduarious sections including the Criminal
Investigation Unit [(“CIU")] of the SherifDivision as an Investigator” (SAC 13).
In 2008, Pratt “sought a transfer frommamts to [the] records department” (SAC
122); in 2009, he sought a transfer to Capitol Patrol (SAC 23); and in 2013, he
sought a transfer againjghime to CIU (SAC 25).

Pratt states that he has been “opbaut his homosexuality” since receiving
a “homosexual discharge by the militangder DD-214" in 194. SAC {15.
Although Pratt “did not talk about his hasexuality” in the workplace prior to
2004 (SAC 1117), “[tlhe DD-214 . . . wasrgn to” DPS when Pratt was hired, and
DPS “placed it in his personnel file withR” (SAC 116). “h 2004, [Pratt] became
openly gay at his workplace in the Warradigision after he was informed by his
partner deputy sheriff that everyone at the office, including his supervisors and
fellow deputy sheriffs, knew he was gaySAC {18. From that time until 2007,
Pratt claims to have been “repeatedhd frequently sexuallgarassed by fellow

deputy sheriffs, who would call him bgmale-gender narseand scorn and



ridicule him and his lack of datingomen, and humiliate him by displaying
homophobic behavior toward him.” SAC 120.

In 2008, Pratt filed an administragivcomplaint with the U.S. Equal
Employment Opportunity Commission (“EEOC”) and the Hawai‘i Civil Rights
Commission (“HCRC”) regarding this haisament. SAC §21. Pratt filed suit in
state court in 2012, Civil No. 12-1-14@% KKS (2012 Lawsuit”). SAC 124.

On May 1, 2014, Pratt alleges thmet “was again subjected to sex
discrimination, [a] sexually hostile workeironment, and retaliation by his fellow
deputies” in the CIU, “who ridiculed him fdris sexual orientation (gay) and stated
that [he] was his partner’s ‘10-3’, a codsed for deputies who are married and are
seeing someone on the sid&SAC 26. As a result afhiese incidents, Pratt filed
another administrative complaint, and afteceiving a right-to-sue letter from the
HCRC, Pratt sued DPS again in bothestand federal courts. SAC {27 (citing
Keiron Pratt v. State of Hawaii, et alCivil No. 15-1-1289-07 JHC (1st Cir. Ct.,
State of Hawai‘i)Keiron Pratt v. State of Hawaii, et alCivil No. 15-00264 HG
KSC (D. Haw. July 14, 2015) (“2015 Lawis’)) According to Pratt, the 2015
Lawsuit was “resolved in [his] favor pur@ot to a settlement agreement (‘the April

2016 Settlement’).” SAC 129.

The 2012 Lawsuit was dismissed without prejudice on December 14, 3@&€ook Decl.,
Ex. 3 [2015 Judgment] at 1-2, Dkt. No. 9-8.
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Pratt alleges that after the Ap2iD16 Settlement, DPS subjected him yet
again to a “further sexually hostile wogkivironment, segiscrimination, and
retaliation.” SAC 30. Pratt summarizég facts underlying these alleged
wrongdoings in paragraphs 30 through 4&ef SAC and asserts that these events
resulted in another administrativengplaint with the HCRC and EEOC on
February 22, 2017 (“"EEOCharge”). SAC 131.

The EEOC issued Pratt a right-to-setter on October 18017. SAC 4.
Pratt then initiated the instant lavitson December 19, 2017. Complaint
("Compl."), Dkt. No. 1.

The Department responded by filing a Motion to Dismiss in Lieu of an
Answer, arguingnter alia that several of Pratf’claims were barred lrgs
judicataand failed to state a claim for whioglief could be granted. Motion to
Dismiss, Dkt. No. 9. The Court gradtéhe Motion to Dismiss without leave to
amend with respect to all state-law ofai previously adjudicated in the 2012 and
2015 Lawsuits. April 2018 Order, Dkt. Nb6. The Court also granted Pratt leave
to amend his Title VII claimsld.

On May 8, 2018, in accordance witle Court’s April 2018 Order, Pratt
filed a First Amended Complaint. Dkt. N®8. In the FAC, Pratt asserted three
claims against DPS:

1) Retaliation under the Civil RightAct of 1964, 42 U.S.C. 88 2000,
et seq(“Title VII") (“Count 1”; FAC 1135-38);
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2) Sexually Hostile Work Environment violation of Title VII,
(“Count 1I"; FAC 1939-42); and

3) Sex Discrimination, in violatioof Title VII, (“Count III”; FAC
1943-49).

This time, the Department moved fadgment on the pleadings. First

MJOP, August 3, 2018, Dkt. No. 24. dourt granted the First MJOP with

respect to all three clais, but once again, granted Pratt leave to amend.

November 8, 2018 Order, Dkt. No. 33.

In the SAC, filed on December 8, 208 att reassertedtle VI retaliation

and sex discrimination clainisSAC, Dkt. No. 34. In support of both claims, Pratt

alleged the following:

a.

b.

In April 2017, DPS converted Pldiff's job title from Office Assistant

to Parole Officer Ill at thélawaii Paroling Authority.

On November 22, 2017, Ed Hyunetbhairman of the Hawaii Paroling
Authority, issued a notice of uagsfactory performance to Pratt,
informing Pratt that his work performance did not meet established
performance requirements.

In the ensuing three months, beginning in November 2017, Pratt’s
supervisor, Corey Reinke, subjecterhtt to onerous and unnecessary
scrutiny, requiring him and his union steward to meet with Reinke
every Friday for 30 to 40 minutes to review Pratt's work. These weekly
meetings denied and/or interferedhwPratt’s ability to perform his job

as a Parole Officer.

SeeSAC 1131-48.

2Unlike the FAC, the SAC does not advance dilgosork environment claim, despite leave
having been granted to do so.
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In addition, in support of his sex digaination claim, Pratt alleged that:
d. On December 29, 2016, DPS took tPsaSheriff's badge away from

him, which prevented him from performing his regular duties as a

Deputy Sheriff, and essentially left him with nothing to do.

e. On February 1, 2017, DPS demoted Pratt from Deputy Sheriff to Office

Assistant Il in the Hawaii Paroling Authority.

SAC 1130(a), (bj.

As a “direct and proximate result” dfis collective wrongful conduct, Pratt
alleges that he sustained damagesC §B4. The SAC therefore requests “back
pay, front pay, compensatory damagg®ecial damagesnd general damages,
together with costs of suit,” and “reasorahblttorneys’ fees,” among other things.
SAC 1154, 60.

Before the Court is the Department’s January 17, 2019 MJOP. Dkt. No. 38.
Following a hearing on the MJOP on March 8, 20862EP, Dkt. No. 48), the
Court ordered limited supplemental bimg to address the question of what
documents submitted by the movant inMt30OP can properly be considered by the
Court. Supplemental briefing was coleted by both partiesn March 15, 2019.
Dkt. Nos. 49, 50. Thereafter, th@@t took matters under advisement. This

disposition follows.

\\

3The events set forth in SAC paragraph 30 redatg to Pratt's sex gcrimination claim and
could not support Pratt's retaliati claim because they pre-date the February 22, 2017 protected
activity on which his retadition claims are base&ee e.g. infrat 18-24.
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LEGAL STANDARDS

Motion for Judgment on the Pleadings

The Court may enter judgment on the plagd under Rule 12(c), “after the
pleadings are closed—nbut early enoughtoatelay trial.” When evaluating a
Rule 12(c) motion, a court must constthe factual allegations of the complaint
in the light most favorable to the nonmoving parfeming v. Pickard581 F.3d
922, 925 (9th Cir. 2009). As part ofatheapproach, the allegations of the
nonmoving party are accepted as trueilevtine allegations of the moving party
that have been deniedeasissumed to be fals&ee Hal Roach Studios v. Richard
Feiner & Co., Inc.896 F.2d 1542, 1550 (9th Cik989). Additionally, a court
may properly consider documents oéfé by both parties in the pleadings,
including documents attached to the pleadirfgsiployer’s Insurance of Wausau
v. Price Aircraft Co, 283 F.Supp.2d 1144, 1146 (D. Haw. 2003).

The standard governing a Rule 12otion for judgment on the pleadings
Is “functionally identical” to thagoverning a Rule 12(b)(6) motiotnited States
ex rel. Caffaso v. Gen. Dynamics C4 Sys., B®7, F.3d 1047, 1054 n.4 (9th Cir.
2011). The Court may dismiss a complaintler Rule 12(b)(6) for “failure to state
a claim upon which relief cave granted” when there is a “lack of a cognizable
legal theory or the absencesffficient facts alleged.'UMG Recordings, Inc. v.

Shelter Capital Partners, LLZ18 F.3d 1006, 1014 (9@ir. 2013) (quoting



Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990)). In other
words, a plaintiff is required to allegeufficient factual matter, accepted as true,
to ‘state a claim to relief thas plausible on its face.”Ashcroft v. Igbgl556 U.S.
662, 678 (2009) (quotinBell Atlantic Corp. v. Twombj\b50 U.S. 544, 570
(2007));see also Weber v. Dep’t of Veterans Affabizl F.3d 1061, 1065 (9th Cir.
2008). “A claim has facigblausibility when the plaitiff pleads factual content
that allows the court to draw the reasaleanference that the defendant is liable
for the misconduct alleged.Igbal, 556 U.S. at 678 (citingfwombly 550 U.S. at
556).

Factual allegations that only permit @eurt to infer “the mere possibility
of misconduct” do not constitute a shantdgplain statement of the claim showing
that the pleader is entitled to reliefragjuired by Fed.R.Civ.P. 8(a)(2d. at 677,
679 (explaining that the Federal Rutds[] not require ‘detailed factual
allegations,’ but [they] demand[] motiean an unadorned, the-defendant-
unlawfully-harmed-me accusation”). Cdusory allegations of law, unwarranted
deductions of fact, and unreasonable infees are insufficiertb defeat a motion
to dismiss.See Igbal556 U.S. at 678 (explaining that the construed-as-true/light-
most-favorable tenet “is inappéble to legal conclusions”gprewel] 266 F.3d at
988;see also Twomhblp50 U.S. at 555 (“While a corgnt attacked by a Rule

12(b)(6) motion to dismiss does not nelatiailed factual allegations . . . , a



plaintiff's obligation to provide the ‘groursd of his [or her] ‘entitlement to relief’
requires more than labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not dfriternal citations oitted)). Moreover,
the court need not accept as true allegatibascontradict matters properly subject
to judicial notice, nor must it assume tladlegations contradicted by the exhibits
attached to the ooplaint are true Sprewel] 266 F.3d at 988. As the Ninth Circuit
has explained, “the factudlegations that are taken as true must plausibly suggest
an entitlement to relief, such that it is notfair to require the opposing party to be
subjected to the expense of digery and contiued litigation.” Starr v. Baca652
F.3d 1202, 1216 (9th Cir. 2011).
Leave to Amend

Under Fed.R.Civ.P. 15(a)deave to amend a party’s pleading “should [be]
freely give[n] . . . wherustice so requires.'See Lopez v. SmjtR03 F.3d 1122,
1127 (9th Cir. 2000) (en ban@xplaining that “the underlying purpose of Rule 15
.. . [is] to facilitate decision on the nits, rather than on the pleadings or
technicalities”) (quotindNoll v. Carlson 809 F.2d 1446, 1448 (9th Cir. 1987)).
Further, the Ninth Circuit has explained thatdistrict court should grant leave to
amend even if no request to amendpleading was made, unless it determines
that the pleading could not possibly be cured by the allegation of other facts.”

Cook, Perkiss & Liehe, Inc. W. Cal. Collection Serv. Inc911 F.2d 242, 247 (9th



Cir. 1990) (citingBonanno v. Thoma809 F.2d 320, 322 (9th Cir. 196E)xlich v.
Glasner 352 F.2d 119, 122 (9th Cir. 1965)). Nonetheless, leaaenend may be
denied for “undue delay, bdaith or dilatory motive on the part of the movant,
repeated failure to cure deficienclasamendments previously allowed, undue
prejudice to the opposing party by virtueadibwance of the amendment, futility
of amendment, etc.Mayes v. Leipzigel729 F.2d 605, 608 (9th Cir. 1984)
(quotingFoman v. Davis371 U.S. 178, 182 (1962)).

With these standards in mind, theutt turns to the Department’s MJOP.

DISCUSSION

Pratt’s claims for retaliation (Counténd sex discrimination (Count Il) arise
under Title VII. For the reasons desat below, the Department's MJOP is
DENIED with respect to the retaliatiataims arising out of Pratt’s April 2017
change of title from Office Assistant toreke Officer but GRANTED with respect
to each of Pratt's other claims. rther leave to amend is DENIED.

l. Count | ; Retaliation

Pratt alleges that the Department urflaly retaliated against him for filing
his February 2017 EEOC Charge, which parties agree constitutes protected
activity under Title VII. SACY32. The factual allegatioms support of this claim
are found in paragraphs 31 through 48 of th€SAhe allegationselate to events

in two discrete time frames: (1) the WR017 “change of Prat$’title from Office
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Assistant to Parole Officer Il at théawai‘i Paroling Auhority,” and (2) the
November 2017 “Notice of UnsatisfactdPgrformance Letter’ and consequent
remedial supervision by Chairman Hyun and Supervisor Reinke.

The Department contends that Prat€taliation claim should be dismissed
for failure to state a claim upon whicslief can be granted because neither
allegation amounts to an “adverse emplogtreection” nor is causally related to
Pratt’'s February 2017 protected activity.

A. Legal Framework

To establish a prima facie claim of re#ion, a plaintiff must show that “1)
he acted to protect [his] Title VII rigé; 2) an adverse employment action was
thereafter taken against [him]; and 3attla causal link existed between the two
events.” McGinest v. GTE Service Coy@60 F.3d 1103, 1124 (9th Cir. 2004)
(citing Steiner v. Showboat Operating C25 F.3d 1459, 1464 (9th Cir. 1994),
cert. denied513 U.S. 1082 (1995)).

1. Adverse Employment Action

For retaliation purposes, an action is “cmpble as an adverse employment
action if it is reasonably likely to detemployees from engaging in protected
activity.” Ray v. Hendersqr217 F.3d 1234, 1243 (9th Cir. 2000). An adverse
employment action in a retaliation case doetsneed to be a final or ultimate

employment action, such as hiring, firing or demotion, nor does it need to
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“materially affect the terms and conditions of employmeid.” In that sense, an
adverse employment action is more lolgaconstrued in the retaliation context
than when alleged in suppatfta discrimination claimBurlington N. Santa Fe
Rwy Co. v. Whiteg46 U.S. 53, 60—63 (2006) (recagng that the anti-retaliation
provisions of Title VII, unlike the substtive provisions, are not limited to actions
that affect the terms and conditioofisemployment and defining adverse
employment action for purposes of retaliatab@ms as an action that “might have
dissuaded a reasonable worker fnovaking or supporting a charge of
discrimination.”). For instancehe Ninth Circuit has rexgnized lateral transfers,
unfavorable references, and a moredemsome work sclelle as adverse
employment actions for pposes of retaliationRay,217 F.3d at 1243 (citations
omitted).

2.  Causation

According to the United States Sepre Court, establishing causation for a
retaliation claim “requires proof thatahunlawful retaliation would not have
occurred in the absence otthlleged wrongful action @ctions of the employer.”
Univ. of Tex. Southwestemed. Ctr. v. Nassai570 U.S. 338, 360 (2013)
(concluding that a plaintiff making a retaliation claim under Title VII “must
establish that his or her protectedivaty was a but-for cause of the alleged

adverse action by the employerdgcord Gallagher v. San Diego Unified Port
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Dist., 668 Fed. Appx. 786, 787 (9th Cir. 2016Y.0 show the requisite causal link,
the plaintiff must presemvidence sufficient to raise the inference that her
protected activity was the likelgason for the adverse actiorCohen v. Fred
Meyer, Inc, 686 F.2d 793, 796 (9th Cir. 1982) (citiRggans v. Andryss51 F.2d
622, 626 (9th Cir.)¢ert. denied454 U.S. 859 (1981Nleyer v. Cal. & Hawaiian
Sugar Co, 662 F.2d 637, 639 (9th Cir. 1981)).

B. Discussion

There is no dispute that Pratt’s filim§ his EEOC Charge on February 22,
2017 (SAC 132) is a protected activity undigle VII, satisfyingthe first prong of
theMcGinestinquiry. As further described belp Pratt has successfully alleged a
retaliation claim with respect to hgril 2017 change of title from Office
Assistant to Parole Officer Ill, but has falléo do so with respect to the November
22, 2017 Notice of Unsatisfamty Performance Letter.

1. Change of Title

Paragraph 34 alleges tHafatt’s title was converted from Office Assistant to
Parole Officer at HPA in April 2017As stated in the Court’s November 2018
Order, the Court does not agy; as the Department argU®JOP at 14), that such
a transfer cannot constitute an adverse employment action, unless the transfer was
“a demotion” or was “materially advexrs November 2018 Order at 19. The

Ninth Circuit has made it abundantly clear that lateral transfagde considered
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adverse employment actions for purposes of retaliat&nJohn v. Employment
Development Deptg42 F.2d 273, 274 (9th Cir. 1981) (holding that a transfer to
another job of the same pay and stahay constitute an adverse employment
action). Whether the instant transferamts to such an adverse action depends on
several other factors, whic¢well might have dissuademireasonable worker from
making or supporting a chge of discrimination.”Sillars v. Nevada385 Fed.
Appx. 669, 671 (9th Cir. 201@¢iting Burlington Northern and Santa Fe Ry. Co.
v. White 548 U.S. 53, 68 (2006)Y,artzoff v. Thoma®09 F.2d 1371, 1376 (9th
Cir. 1987) (“[tJransfers of job dutiesif proven, would constitute ‘adverse
employment decisions.™).

Here, on its face, the cited transfer dnesbear the hallmarks of adversity.
To some, for instance, becoming a Paffécer might, in fact, be a promotion
from the clerical Office Assistant positiaescribed by Prattdowever, although
the SAC is sparse on detalxatt alleges that he “hamtver before worked as a
Parole Officer and was braméw at the job.” SAC 35. Pratt also alleges that
within six months of being placed intoetiParole Officer position, “while he was
still learning to perform his basic dutiaad responsibilitieshis supervisor
initiated remedial supervision becausetPsgerformance was unsatisfactory.
SAC 1137-38. In starker terms, Pratt st#t@s$ “once he got to the Parole Office,

his new supervisors started putting himotigh the ringer.” Reply at 3. Taken

14



together, these allegations indicate thaitty placement into the Parole Officer
position was not only not a promotion but amounted to an attempt by DPS to set
him up to fail. DPS, in other words, pasefully placed him into a position where
they knew he would not succeed. In Peatécounting, he was given a Hobson’s
choice of resigning from his then-cuntgosition or accepting a position from
which he would all-but-inevitaly be fired. Reply at 3Because Pratt has provided
someplausible indication that the differences between the two jobs and his ability
to perform them might have been the type of change that would dissuade a
reasonable person from engaging in protected activity, this allegation is sufficient
to establish a prima facie showing of a retaliatory adverse action.

The Department seeks to rebut timference by arguing #t Pratt applied
for the Parole Officer job and agreed te tthange of title. MJOP at 6-7, 18. In
other words, the change of title—or ted@r, as the Department labels it—was
voluntary. Id. Specifically, the Department argues that “because Pratt applied for,
sought, and agreed to the transfer, it dodt be deemed f§n adverse action.Id.
at 18 In support of this argument, the Depaent references its Verified Answer
and various exhibits attached theratalicating that Prathad willingly submitted
to a “job search,” applied for the Parol&iCer position, and agred to transfer to

HPA. Id.; Dkt. No. 36, Exs. 6, 7, 8. Rtargues that the change of title was
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involuntary, stating that “DPBexplicablychanged him from an Office Assistant
to a Parole Officer.” Replgt 5 (emphasis added).

On the face of the pleadings, the faotse are controvestl: Pratt alleges the
Department changed his title without b@nsent; the Department contends that
Pratt’s transfer to HPA was the resulthid voluntary job search. These facts in
controversy are exactly tmeason the Court cannot digsithe claim on the basis
that there are “no genuimgsues of material factds required by Rule 12(c).
Jensen Family Farms, Inc. v. Mgoimery Bay Unified Air Pollution Control
District, 644 F.3d 934, 937 n. 1 (“[jJudgment...under Rule 12(c) is proper when ...
there is no material issue of fact...”Although the Department offers more by
way of evidence in the form of attachexhibits, the Court cannot credit that
evidence over the allegations madeHwgtt at this stage of the litigatiofrleming
581 F.3d at 925. Rule 12(c) requires tlwuf€ to construe the facts in the light
most favorable to the non-moving party—here, Pratt. Although the Court can
considerthe information attached to the gwer (as argued in the Department’s
supplemental briefing), it cannot accept a® tfacts presented in the Department’s
Answer that are controverted te facts alleged in the SAGial Roach Studios,
896 F.2d at 1550; Department’'s SupplemkeBteef, March 15,2019, Dkt. No. 49
(citing Employer’s Insurance of Wausau v. Price Aircraft @83 F.Supp.2d

1144, 1146 (D. Haw. 2003). The Departitie evidence is perhaps better suited
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for summary judgment. Given the Cosrihability to credit the Department’s
exhibits as evidence ovPratt’s allegations, Pratt’s prima facie showing that his
change of title to Parole Officevas an adverse action remains.

Regarding causation, the third prong of eGinestinquiry, the Ninth
Circuit allows that a “causal link can bderred from circumstantial evidence such
as the employer’s knowledge of the mated activities and the proximity in time
between the protected activity and adverse acti@aivson v. Entek Int’'I630
F.3d 928, 936 (9th Cir. 2011) (citidgrdan v. Clark847 F.2d 1368, 1376 (9th
Cir. 1988),cert. denied sub nomlordan v. Hodel488 U.S. 1006 (1989)). In
some instances, causation can “be infefrem timing alone where an adverse
employment action follows on the heels of protected activitilliarimo v. Aloha
Island Air, Inc, 281 F.3d 1054, 1065 (9th Cir. 2002)ime ranging from 42 days
up to three months has been found sudfitito establish temporal proximityd.,
281 F.3d at 1065 (citinililler v. Fairchild Indus., Inc.885 F.2d 498, 505 (9th
Cir. 1989)) (finding prima facie case of catisn where plaintiffs were discharged
from employment 42 and 52 days after the alleged protected actiYiaryxoff
809 F.2d at 1376 (holding that sufficienigance existed where adverse actions
occurred less than three months afterciwaplaint was filed, two weeks after the
charge was first investigated, and less than two months after the investigation

ended). Here, Pratt allegéhe change of job titlecourred in April 2017, two
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months after the filing of the EEOC Clhyar SAC Y34. Given this temporal
proximity to his protected activity, Prdtas successfully raised a rebuttable
inference that his protected activity wae ttause of his change of job title.

As rebuttal, the Department statbat the change of title alleged in
paragraph 34 occurrguior to the February 2017 protected activity, rendering a
causal link impossible. MJOP at 18. eSffically, the Department alleges that
“Pratt was transferred to the Parol#i€er Il position effective February 16,
2017, and filed a charge of discrimiime with the EEOC... on February 22,
2017.” Id. In support of this claim, the Deqianent again referees facts alleged
in its December 2018 Verified Answer, whistates “[Pratt] was placed into the
Parole Officer Ill position effective Februaty, 2017” and attaches as exhibits a
“Settlement Term Sheet” dated Mar2bl17 (Ex. 7, “Settlement”) and an
“Employee Personnel Action Report” datedrhp, 2017 (Ex. 8, “Report”). The
Settlement, allegedly signed Byatt on March 3, 2017, states that his transfer to
the Parole Officer Ill role would béfective February 162017. The Report
similarly shows the effective date of tlransfer to the Parole Officer Il position
was February 16, 2017. (Ex. 8). Of counsé¢he change of title—or “transfer,” as
the Department labels it—did, in facigcur prior to the filing of the EEOC

Charge, the causation element of téiliation claim is negated.
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However, again, the fackere are controverted: Pralleges the title change
occurred in April 2017 and the Departmaiieges it occurideon February 16,
2017. Despite the Department’s preseatadf evidence in support of its version
of facts, the Court cannot credit thosle@ations over that of the non-moving party
under Rule 12(c).

Undeterred, at the MJOhiearing, the Departmeatgued that some of the
documents attached as exhibits and detie by the Department in its MJOP were
previously submitted by Pratt in earlier Verss of his complaint and therefore
should be given evidentiary weight. Mha 8, 2019 Hearing Transcript (“Hr'g
Tr.”), 6:1-12. Notwithstanding the imgpriety of considering superseded and
inoperative submissions, the Court notes tbven if it werdo accept these
documents as credible evidence, it doedoltiw that the version of facts evinced
by those exhibits are those suggestethlyDepartment. For example, although
both the Settlement and Report state that'dffective date” of Pratt's transfer was
February 16, 2017, they do not state that that iwdact, the date the transfer
decisionoccurred. The Court can hypothessey number of reasons that the
“effective date” of the transfer may haleen back-dategkior to when the
decision was in fact made ciading that, as part of é¢hsettlement, Pratt was to be
given the benefit of a higher salarygoening on an earlier date. Although Pratt

nowhere offers such an explanation— nor in any way addresses the discrepancy
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identified by the Department—he does alltiyat the decision to transfer him
occurred in April 2017 and therefore palstted the EEOC Chge. SAC 134.
Construing the facts in the light most faable to Pratt, as the Court is required to
do, the Department has not rebutteddhesal inference attaliation.

Because Pratt alleged that his changttlefwas a "set up to fail* and that
the decision to change his title occurred within two months after the date he filed
his EEOC Charge, the Court finds thag ttlaim satisfies the requirements of
McGinest The Department’s MJOP is theredatenied as to this claim only.

2. November 2017 Unsdtstory Performance Letter

Pratt alleges a second setefaliatory events—thissuance of a November
22, 2017 unsatisfactory performance notice sutitsequent remedial requirements.
SAC {38-45. The Department offergieais arguments to rebut this claim,
including that the notice was neithendi nor lasting enough to qualify as an
adverse action. MJOP at 18-20. TheoBrment also challenges causation on the
basis that Pratt’'s supervisors at HPArevaot aware of his February 2017
protected activity.ld., at 20-21. Finally, the Department argues that Pratt has not
established the temporal proximity necessargven raise the rebuttable inference
of causation.ld.

Noting that the Department's arguments regarding HPA supervisors’

knowledge of Pratt’s protected activity asks the Court to credit the Department’s
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version of controverted facts and thag Department again misstates the standard
for pleading an adverse action in a retadia claim, the Court instead addresses

the readily apparent shortfall of Pratt’s gh¢ions: the lack of temporal proximity.

In the absence of direct evidencecalisation, courts look for a temporal

connection between the protected actiahgd the alleged retaliatory addawson,

630 F.3d at 9361t is uncontested that Pratt filed his EEOC complaint on February
22, 2017. SAC 131. The unsatistagtperformance notice of which Pratt
complains was issued on November 22, 2@i&cisely nine months later. SAC
139.

This Circuit has determined thewen a five-month lag between the
protected activity and alleged retaliatigrtoo long to infer causatiorSee e.g.,
Brown v. Dep’t of Public Safety446 Fed. Appx. 70, 73 (9th Cir. 2011) (discussing
that, without more, a 5-month gap between actions was insufficient to infer
causation for retaliation)artzoff 809 F.2d at 1376 (holding a 9-month lapse
between employee’s complaint of diseination and an adverse action was
insufficient for causation)ylanatt v. Bank of Ameri¢&39 F.3d 792, 802 (9th Cir.
2003) (affirming summary judgment for datiant for lack of causation where a
nine-month lag occurred between protecetivity and allege adverse action);
Holtzclaw v. Certainteed Corp795 F. Supp. 2d 996, 1020 (E.D. Cal. 2011)

(finding two-month passage of time betwedba plaintiff's return from medical
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leave and subsequent teriion insufficient to establish the causation element);
Richmond v. ONEOK, Inc120 F.3d 205, 209 (10th C1997) (3—month period
insufficienty Hughes v. DerwinskB67 F.2d 1168, 1174-1175 (7th Cir. 1992) (4—
month period insufficient) Given the nine-month lag hes together with the
absence of any direct (or even otherumnstantial) allegation that the November
2017 events were precipitated by the lealoy 2017 EEOC Chge, Pratt has failed
to allege how these acteuld be construed as retaliation for his participation in
protected activity. As a result, the Court needt address whether the November
2017 events are adverse actions imithe retaliation context.

The Court therefore grants the Depaght's MJOP to the extent Pratt's
retaliation claim is based on the Novean2017 unsatisfactgperformance notice
and subsequent supervisorial requiremeBtscause the Court has already twice-
granted Pratt leave to amend, both whdpresented by counsel, and only after
providing ample guidance as to the propemner in which tplead this claimgee
Dkt. No. 16 at 25-32; Dkt. No. 33 14-24he Court deems further leave to amend

to be futile. Mayes 729 F.2d at 608. Leave to amend is therefore denied.

“The Court notes that although itepious orders in this case iodied that eves occurring in
November 2017 were not too temporally remfoden the February 2017 protected activity,
Ninth Circuit case law does nstipport this conclusionSeeApril 2018 Order aB2 (“in light of
[the February 2017 EEOC Charge...,] allegeddents occurring in April 2017, June 28, 2017,
and November 22, 2017 . . . are not too renmtestablish a pattern of alleged wrongdoings
sufficient to support a prima facieagin for Title VII retaliation.”).
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[I.  Count Il: Sex Discrimination

Pratt alleges that he sufésl sex discrimination on the basis of his sexual
orientation. SAC 1155-59. The Depaent argues that the sex discrimination
claim should be dismissed because Pratt faigifficiently allege facts to state a
prima facie claim of sex discnination. MJOP at 28-31.

A. Legal Framework

Courts apply thMcDonnell Douglagramework to analyze whether a
plaintiff has properly alleged Title VII sex discriminatiorclaim. A plaintiff must
allege that “(1) she belongs to a progectlass, (2) she was performing according
to her employer’s legitimate expectatiof3) she suffered an adverse employment
action, and (4) other employees with quahtions similar to hreown were treated
more favorably.” Godwin v. Hunt Wesson, Ind50 F.3d 1217, 1220 (9th
Cir.1998) (citingMcDonnell Douglas Corp. v. Greedll U.S. 792, 802 (1973)).

B. Discussion

In paragraphs 30 through 47 of the SACatt alleges five events in support
of his sex discrimination claim: (1) the partment’s decision to take Pratt’s badge
away on December 29, 2016 (1130(a));Reatt's demotion from Deputy Sheriff Il
to Office Assistant Il (130(b)); (3) thenversion of Pratt’s job title from Office

Assistant to Parole Officer 11l in Apr2017 (134); (4) the Notice of Unsatisfactory
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Performance Letter enteredarPratt’s file in November 2017 (139); (5) and the
weekly supervisory meetings with R&e that resulted from the Notice.

The Court previously concluded thex discriminatn based on sexual
orientation is cognizable under Title VINovember 2018 Ordeat 28. Pratt has
stated that he is a homosexual man.C3A4. As such, he has properly alleged
that he belongs to a protectedssasatisfying the first prong of tivicDonnell
Douglasframework.

However, the Department argues thanhe of the five alleged events
constitute adverse employment actiansl further argues that Pratt has not
sufficiently alleged that similarly situad employees were treated differently.
MJOP at 18-27. For the reasonsd#ed below, the Court agrees.

1. Discrimination at the Sheriff's Department

Pratt’s first three allegations deal with events that occurred before he started
at HPA while still an employee at the Sifits Department. Haalleges that his
badge was taken away, andvisas left without duties tperform; he was demoted
from a Sheriff's Deputy to an Office Assstt position; and his job title was then
changed from Office Assistant to Par@€&icer Il at HPA. SAC 1130-35.

TheMcDonnell Douglagramework requires that Rtallege that similarly
situated employees weteated differently.Godwin 150 F.3d at 1220. The SAC

only attempts to do so twice. First, in paragraph 45, Pratfesllthat only he was
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required to meet each Friday with his unrepresentative andigervisor at HPA.
Second, in paragraph 46, Prateges that no other paradficers had ever before
been subjected to this kind of weekly gory. Specifically, Pratt alleges that HPA
singled him out and “treat[ediim differently from his fellowParole Officers..No
otherParole Officerssimilarly situated had ever been subjected to this type of
scrutiny before.” SAC ¥b-47 (emphasis added).

Neither of these allegations refer to similarly situatiedriff’'s deputiesr
even similarly situatedheriff's department employeeRather, they discuss the
treatment of HPA employees, which Pratswt at the time of the first three
events alleged in support of Pratt's gescrimination claims. Without narrowly
parsing how precisely a plaintiff mysiead the “similarly situated employee”
requirement, the Court finds that debarg employees in a different office and
different agency with entirely differemlp duties is not sufficient to plead that
similarly situated employees wereated differently from PratiSee, e.gMoran
v. Selig447 F.3d 748, 755 (9th Cir. 2006f{eming summary judgment where
district court rejected plaintiff's argumetinat retired baseball players who had
played for a different leagueere similarly situated to those who played for Major
League Baseball).

The Court finds that all three allegetances of discrimination while Pratt

was a Sheriff's Deputy fail to state dmpa facie case of sex discrimination
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because Pratt does not allege that similarly situated employees were treated
differently. As such, the Department&JOP with respect to Pratt's sex
discrimination claim is granted as to teedlegations without the need to address
the Department's alternative contentignsluding res judicata (MJOP at 23-24)
and the absence of adverse action (MJOBE8at Moreover, beause the Court has
already twice-granted Pratt leave to amwheboth while represented by counsel, and
only after providing ample guidance ashmw to do so (Dkt. No. 33 at 29-38), the
Court deems further leave to amend to be fufilayes 729 F.2d at 608. Leave to
amend is therefore denied.

2.  Discrimination at the HawaiParoling Authority

On November 22, 2017, Pratt was giveotice that his work performance
“did not meet established perfornt@requirements” via a “Notice of
Unsatisfactory Performance Letter” inc0HPA Chairman Hyn. SAC 1139-41.
Pratt alleges that he wedd he had three months to improve his work
performance to a satisfactory levédl. As a result of the Notice, Pratt was
required to meet with kisupervisor on a weekly basis for 30-40 minutels The
Department acknowledges ChaamHyun sent Pratt the hoe, which stated that
Pratt’s unsatisfactory performance had b&bscussed with [Pratt] in multiple
sessions”; that Pratt was placed onra¢hmonth improvement plan; that the

Notice was placed in Pratt’s personnel;faad that Pratt met weekly with his
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supervisor in the presence of Pratt’samrepresentative. Answer {123-25.
However, the Department argues that tadice was not a performance evaluation
at all and that, in any event, it was noideserved or “final and lasting,” and
therefore does not constitute an adgeemployment action. MJOP 30-31.

Title VII provides that it is unlawfifor an employer “to discriminate
against any individual with respect to his compensation, terms, conditions, or
privileges of employment.” 42 U.S.C.2900e-2(a)(1). Th8upreme Court has
held that “this not only covers ‘terms’ and ‘conditions’ in the narrow sense, but
‘evinces a congressional intent to letriat the entire getrum of disparate
treatment ... in employment.Oncale v. SundownerffS8hore Servs., Inc523 U.S.
75, 78 (1998) (quotiniyleritor, 477 U.S. at 64). Nonethslg the scope of adverse
employment actions in the discriminatioontext is narrower than with respect to
retaliation. Burlington N. & Santde Ry. Co. v. Whit&48 U.S. 53, 67 (2006). In
discrimination cases, an adverse employment action must “affect the
compensation, terms, conditions, or privileges” of employm€&hiuang v.
University of California Davis, Board of Truste&25 F.3d 1115, 1126 (9th Cir.
2000). It follows, then, that not alldms of negative treatment in the workplace
constitute an adverse employment acti®ee e.g. Hellan v. Weisberg360 F.
App’x 776, 779 (9th Cir. 2009) (social astism, threat of termination, and a

reprimand are not adversenployment actions).
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There is scant authority on whether a performance review needs to be final
to constitute an adverse playment action in a sexsbrimination action, with
courts within the Ninth Circuit applying disparate standafiseFonseca v. Sysco
Food Servs. of Az., In874 F.3d 840, 848 (9th Cir. 2004) (reversing summary
judgment for defendant in a discrimination case on the basis that a “warning letter
still constitutes an advesemployment action” in pabecause the defendant
publicizes all disciplinary actions of its employed3dzzi v. County of Mariry87
F.Supp.2d 1047, 1061 (N.D. Cal. 2011)i(ten warning is not an adverse
employment action becauseetletter was not put in grtoyee’s personnel file and
did not affect terms and conditions of employme@timmett v. Knife River
Corp.-Northwest2011 WL 841149, at *9 (D. Or. Mar. 8, 2011) (written warning
was not an adverse employment@gctin a race discrimination caseéjpang v.
Wells Fargo Bank, N.A724 F.Supp.2d 1094 (D. Or. 2010) (warning letter that did
not implement material change in teyieind conditions of employment is not by
itself adverse employment action.) Wisevident, however, is that whether a
negative performance evaluation isatverse employment @a@n depends on the
specific facts of the case.

Here, the Department acknowledges thatNotice informed Pratt that his
performance was not satisfactory and thatas placed in Pratt's personnel file,

factors that suggest their actions mightbasidered adverse. Answer {{21-25.

28



Indeed, Pratt alleges that his “employextiions... affected or delayed promotion
and/or pay raises...,” further suggesting titimet Notice was adverse. SAC 145.

However, the Notice also gave Ridairee months to improve his
performance, indicating that it was neitfieal nor lasting. More significantly,
Pratt’s allegations are too threadbtr@letermine whether the Notice and
supervision wasnaterially adversée. For instance, nowhere does he desdribe
the Notice delayed his promotion or raisédoreover, Pratt acknowledges that he
was “still learning to perform his basic dgiand responsibilitiesind that he had
“never before worked as a Parole Offiemd was brand new #te job,” indicating
the Notice and supervision may hayeen deserved. SAC {35, 37.

In addition, Pratt has not alleged wih@ippened after the three-month period
to improve his work performance lapsed in February 20A&hough the Court
cannot rely on the Department’s assertand evidence that, after completion of
the three-month improvement period, Pratt was recommended for promotion or
that his performance ratingas eventually listed as ‘@ets expectations” (Answer
125), it can take into account that Pra# Feiled to assert any further “final or

lasting” consequence of the Notice. t®ren other words, despite having been

>The Court cautioned Pratt about thisydeficiency in its prior orderSeeDkt. No. 33 at 35-36.
*The improvement period ended in February 2018, tvonths after the ination of the instant
suit. SeeCompl., Dkt. No. 1. However, since tBAC was filed in December 2018, well after
the end of the improvement period, Pratt celyaiould have shed light on the outconteee
Dkt. No. 34.

29



provided multiple amendméenpportunities that incluadleguidance on what he
needed to allege to maiirtehis claims, has still failed to do so. As pleaded, the
Court cannot discern howedhNotice was materiallydwverse, as required by the
more stringent adverse action requirement applicable in the discrimination context.
The Court therefore cannot find that thetice was an adverse action within the
meaning oMcDonnell Douglas

This is further demonstrated by the fétat Pratt's weekly meetings with his
supervisor that were the product of thetitk® do not amount to an adverse action.
Although employer actions that leadaanore burdensome or strenuous workload
may be considered adverseias, a weekly meeting of less than an hour duration,
where there is no indication that Pratt waguired to make up that hour by staying
late or suffered any other ltateral consequence, doest rise to the level of
“burdensome.”Cf., Davis v. Team Elec. Cdb20 F.3d 1080, 1089 (9th Cir.
2008)(finding adverse action where pldintvas given more physically demanding
work and less varied work than coworker®yatt alleges that the meetings were
“tantamount to singling him out and treatinign differently from his fellow Parole
Officers.” However, the allegation ggests only that the meetings were
inconvenient and perhaps even embarrassvhg;h the Ninth Circuit has found in
either case is insufficient to establish an adverse ac8er, e.gHellman v.

Weisberg 360 F. App’x 776, 779 (9th Cir. 20q8hding snide remarks, ostracism,
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reprimands, or events that spawn runtbeg employer wants to fire plaintiff are
not adverse actions.). Prats provided no basis fonfling that these weekly
meetings materially changed the terongonditions of his employment in the
manner required for a sexsdrimination claim.

Although unnecessary to consider hat, the Court notes that Pratt’s
allegations as to similarly situated empdeyg at HPA are alsosufficient. Unlike
Pratt’s allegations regardirtiscrimination prior to and including his transfer to
HPA, Pratt does at leastaim that similarly situated employees were treated more
favorably than he was once he becamdHPA employee. SAC 1137-40. But
Pratt’s allegations state only generally thatotherHPA Parole Officer had been
subjected to the scrutiny or onerous megdithat he had been. This conclusory
allegation is not sufficientSeelgbal, 556 U.S. at 678. Pratt was required to
identify similarly situated employe@s similar positionsvho possessed similar
gualifications, supervisors and performance deficienci&seVasquez v. Cty. of
Los Angeles349 F.3d 634, 643 (9th CR003) (as amendelanuary 2,
2004)(finding that similarly situated empkgs must also hawngaged in conduct
similar to the plaintiff);Nicholson v. Hyannis Air Serv., In&80 F.3d 1116, 1125
(9th Cir. 2009) (plaintiff must identify co-evkers who are similarly situated “in all
material respects” but who were givereferential treatmenthey must “have

similar jobs and display similar conduigt. Since Pratt does not provide such
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information, the Court can only surmise that the unnamed Parole Officers to whom
Pratt only generally alludes did not jditPA as Parole Officers Ill without any
previous Parole Officer expgence as Pratt did and were not supervised by Reinke.
Conclusory statements do not sufficeg &ratt has therefore failed to make a
prima facie showing that similarly sdated employees &PA were treated
differently.

For each of these reasons, DPS’ MJOP on Pratt's sex discrimination claim is
granted. Because Pratt was given tworpsjgportunities to aend his Complaint,
each while represented, to satisfy tbaaerns clearly outlined in the Court’s two
dispositive motion orders issued in 201t& Court finds that further amendment
would be futile. Leave to amend is DENIED.

CONCLUSION

Pursuant to the foregoing, the@t GRANTS IN PART Defendants’
Motion for Judgment on the Pleadings (Dkt. No. 38). Counts | and Il of the

Second Amended Complaint (Dkt. No. 34) are dismissed, except as to Pratt's

\\

\\
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retaliation claim arising out of his Api@017 change of title. Leave to amend is
DENIED.
IT IS SO ORDERED.

DATED: April 9, 2019 at Honolulu, Hawai'i.

<
% m’l@ —

DerricK K. Watson
United States District Judge
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