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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI'I

PETER R. TIA, CIVIL NO. 17-00607 DKW-KJIM
Plaintiff, ORDER DISMISSING CASE
VS.

HONOLULU POLICE
DEPARTMENT,et al,

Defendants.

INTRODUCTION

On December 26, 2017, Plaintiff PeRerTia, proceeding pro se, filed a
Complaint against several federahtst and municipal entities and private
individuals alleging violations of his federal civil rightsDkt. No. 1. On
December 27, 2017, the district court issaelficiency order directing Tia to either
pay the applicable filingefe or to submit a complet@dforma pauperisapplication
within twenty-eight days. Dkt. N@. On January 24, 2018, Tia filed an

application to proceeith forma pauperig“IFP Application”), and on February 2,

'Defendants include the Honolulu Police Departn{8dPD”), Federal Bueau of Investigation
(“FBI"), “Tennessee FBI,” “Los Angeles, CA HB FBI Agent Rachel Bird, Bishop Hans Ta'ala
of Halawa Correctional Fdiy (“HCF") Clergy, “UnknownMormons,” “Unknown Whites at
YMCA Nuuanu,” “Hackers,” “Govt. FBI Hackers [@s 1-10,” “All Defendants from USDC Hon.
Case # CV 17-00523 RLP,” “Plaintiff's Family Members Does 1-10,"and “Any Others Per
Investigations Pursuant to Law.”
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2018, he filed a Motion for Appointment Gounsel. Dkt. Nos. 5and 6. Ina
February 7, 2018 Order, the Court geththe IFP Application, dismissed the
Complaint with leave tamend, and denied without prejudice the Motion for
Appointment of Counsel, pending the filingaf amended complaint. Dkt. No. 7
(2/7/18 Order). The 2/7/18 Order gtaa Tia until March 2, 2018 to file an
amended complaint in order to cure tediciencies identified in the original
Complaint. Tia has yet to file an amteed complaint or respond to the Court’s
2/7/18 Order in any other fashién As a result, this action is dismissed without
prejudice.

Courts have the authority to dismastions for failure to prosecute or for
failure to comply with court ordersSee Link v. Wabash R.R..C870 U.S. 626,
629—-31 (1962) (“The power to invoke this st is necessary in order to prevent
undue delays in the disposition of pemglcases and to avoid congestion in the
calendars of the District Courts.”). Mospecifically, the Court has discretion to
dismiss a plaintiff's action for failure to ngply with an order requiring him to file

an amended pleading within a specified time periéthgtalunan v. Galaza&91

?0On March 2, 2018, Tia filed a No# of Change of Address, frerson with the Clerk’s Office,
which provided a cellular telephone number ampliested that the Clerk’s Office contact him
when documents are available for pick ueeDkt. No. 10 (3/2/18 Notice of Change of
Address). Tia’s March 2 filing, howeredid not address the 2/7/18 Order.
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F.3d 639, 640 (9th Cir. 2002). Before disging an action for failure to prosecute,
the Court must weigh: “(1) the publidisterest in expeditious resolution of
litigation; (2) the court’s need to manaitgedocket; (3) the risk of prejudice to
defendants/respondents; (4) the availability of less drastic alternatives; and (5) the
public policy favoring disposition of cases on their meritéd. at 642 (citing
Ferdik v. Bonzele963 F.2d 1258, 1260-61 (Sthr. 1992)). Upon careful
consideration of these factors, the Cauamicludes that dismissal without prejudice
is warranted under the circumstances.
The Court’s 2/7/18 Order was clear:
Because Tia fails to state a daifor relief, the Complaint is
DISMISSED with limited leave tamend pursuant to 28 U.S.C.
8§ 1915(e), with instructions below. The Motion for

Appointment Counsel is deniatdithout prejudice, pending the
filing of an amended complaint.

*kkk

In sum, because Tia fails to ®at plausible claim for relief, the
Complaint is DISMISSED. Because amendment of some
claimsmaybe possible, Tia is granted leave to attempt to cure
the deficiencies noted in this @ar, with instructions below.

*kk*k

The dismissal is without prejudice, and Tia is granted limited
leave to amend to attempt toreuthe deficiencies identified
above. If Tia chooses to file aamended complaint, he must
write short, plain statementslling the Court: (1) the specific



basis of this Court’s jurisdion; (2)the constitutional or
statutory right Plaintiff believes was violated; (3) the name of the
defendant who violated that right; (4) exactly what that
defendant did or failed to do;)(Bow the action or inaction of
that defendant is connected to the violation of Plaintiff's rights;
and (6) what specific injury Plaintiff suffered because of that
defendant’s conduct. Plaintiff mustpeat this process for each
person or entity that he namesaslefendant. If Tia fails to
affirmatively link the conduct ofach named defendant with the
specific injury he suffered, thalegation against that defendant
will be dismissed for failure to state a claim.

An amended complaint generally supersedes a prior complaint,
and must be complete in itseffithout reference to the prior
superseded pleadingKing v. Atiyeh 814 F.2d 565, 567 (9th
Cir. 1987),overruled in part by Lacey v. Maricopa Cty¥93
F.3d 896 (9th Cir. 2012) (en bancXlaims dismissed without
prejudice that are not re-alleggdan amended complaint may
be deemed voluntarily dismissedsee Lacey693 F.3d at 928
(stating that claims dismissed with prejudice need not be
realleged in an amende&omplaint to preserve them for appeal,
but claims that are voluntarily gthissed are considered waived
if they are not re-pled).

The amended complaint must dgsate that it is the “First

Amended Complaint” @md may not incorporate any part of the
prior complaints. Rather, angpecific allegations must be
retyped or rewritten in their engity. Tia may include only one

claim per count. Failure toilé an amended complaint by
March 2, 2018 will result in the automatic dismissal of this
action without prejudice.

*kk*k

Based upon the foregoing, Tia's IFP Application is GRANTED
(Dkt. No. 5), the Motion for Appointment of Counsel is
DENIED WITHOUT PREJUDICE (Dkt. No. 6), and the



Complaint is DISMISSED with linted leave to amend (Dkt. No.
1).

Tia is granted limited leave to file an amended complaint in
accordance with the terms of this Ordeigrch 2, 2018. The
Court CAUTIONS Tia that failuréo file an amended complaint
by March 2, 2018 will result in the autontac dismissal of this
action without prejudice.

2/7/18 Order at 2, 12, 14-16.

Tia’s failure to comply with the 2/18 Order hinders the Court’s ability to
move this case forward and indicates tatoes not intend to litigate this action
diligently. See Yourish v. California Amplifiet91 F.3d 983, 990 (9th Cir. 1999)
(“The public’s interest in expeditious resolution of litigation always favors
dismissal.”). This factor favors dismissal.

The risk of prejudice to a defendantetated to a plaintiff's reason for failure
to prosecute an actionSee Pagtalungr291 F.3d at 642 (citingourish 191 F.3d
at 991). Tia offers no excuse or explaoatior his failure to file a First Amended
Complaint. When a party offers a poorcage (or, in this case, no excuse) for
failing to comply with a court’s order, the prejudice to the opposing party is

sufficient to favor dismissal.See Yourishl91 F.3d at 991-92. This factor favors

dismissal.



Public policy favoring the disposition of cases on their merits ordinarily
weighs against dismissal. However, ithe responsibility of the moving party to
prosecute the action at a reasonable padeto refrain from dilatory and evasive
tactics. See Morris v. Morgan Stanley & C®42 F.2d 648, 652 (9th Cir. 1991).
Tia failed to discharge his responsibilitypgoosecute this action despite the Court’s
express warnings about dissal in its prior order.See2/7/18 Order at 14-16.
Under these circumstances, the public golavoring the resolution of disputes on
the merits does not outweigh Tia’s failurefite an amended complaint, as directed
by the Court in its 2/7/18 Order.

The Court attempted to avoid outrigii$missal of this action by granting Tia
the opportunity to amend his allegatiarsd providing specific guidance on how to
do so. See Henderson v. Duncafi79 F.2d 1421, 1424 (9th Cir. 1986) (“The
district court need not exhaust evermaon short of dismissal before finally
dismissing a case, but mwstplore possible and meagiul alternatives.”).
Alternatives to dismissal are no longeegdate here, given &'s voluntary failure
to comply with the Court’s Order. Undthe present circumstances, less drastic
alternatives are not appropriate. el@ourt acknowledgesdhthe public policy
favoring disposition of cases on their mentsighs against dismissal. On balance,

however, because four factors favor dissal, this factor is outweighed.



On the basis of the foregoinggetlCourt DISMISSES this action without
prejudice and directs the Clerk of Court to close this case.
IT IS SO ORDERED.

Dated: March 6, 2018 &tonolulu, Hawai'i.
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DerricK K. Watson
United States District Judge
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