GGA, Inc. v. Kiewit Infrastructure West Co. Doc. 76

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OFHAWAII

GGA, INC. dba PACIFIC FENCEnd Civ. No. 18-00110JMSWRP
ISLAND INSURANCE COMPANY,

LIMITED, ORDERGRANTING IN PART AND
DENYING IN PART MOTIONS FOR
Plaintiffs, SUMMARY JUDGMENT OR
PARTIAL SUMMARY JUDGMENT,
VS. ECF NOS. 36, 49, 51, 57

KIEWIT INFRASTRUCTURE WEST
CO., fka KIEWIT PACIFIC CO.; ET
AL.

Defendants.

ORDER GRANTING IN PART AND DENYING IN PART MOTIONS FOR
SUMMARY JUDGMENT OR PARTIAL SUMMARY JUDGMENT, ECF
NOS. 36, 4951, 57

l. INTRODUCTION

In this complicated declaratorglief action the partiesaisean open
and important question of Hawaii insurance |lamhether(or under what
circumstancesan insurethatdeferdsan insured after issuing a reservatain
rights lettermay seekreimbursement of defense costs and féasmpare
Scottsdale Ins. Co. v. Sullivan Props., )07 WL 2247795, at7 (D. Haw.
Aug. 2, 2007) redictingunder theErie doctrinethat the Hawaii Supreme Court

would allow reimbursement from an insured where the insurer expressly reserved

Dockets.Justia.com


https://dockets.justia.com/docket/hawaii/hidce/1:2018cv00110/138763/
https://docs.justia.com/cases/federal/district-courts/hawaii/hidce/1:2018cv00110/138763/76/
https://dockets.justia.com/

the right to recoup costs)ith Exec Risk Indem., Inc. v. Pac. Educ. Servs.,,Inc

451 F. Supp. 2d 1147, 1163 (D. Haw. 20@®dlining toadoptsuch a ruling,

commenting thata ruling on reimbursement would be a major decision on Hawaii

insurance law that could have a tremendous impadtie duty to defend in

hundreds of other casesiihd Burlington Ins. Co. v. Panacorp, In@58 F. Supp.

2d 112, 1133 (D. Haw. 2010) (staying declaratory relief action, reasoning in part

that “Burlington’s entitlement to reimbursement while it is currently defending

Panacorp, Norva, and PSC implicates important and unsettled state interests”)
After carefuly amalyzingthe voluminousecord,however, tle court

doesnot weigh in orthe insuretinsured reimbursement questiethis action’s

complex procedural history provides a poor vehicle to addressd, ultimately,

the main issue is differentlerg the courtaddressessimbursement based on

narrowconstructioncontractindemnityprovisions(that is, not based on an

insurancecontract), anavhere an ins@ance companis not seeking

reimbursement from its insured/loreover this courtis deciding motionsfter

Hawaii statecourts havealreadyspecifically ruledin a unique set of

circumstanceghatthe indemnitor owedo duty to defendandnever shouldhave

had such a duty Based on these unique factors, the court issues this narrow, but

necessarily lengthy ordeil’he court turns to the specifics:



In this action Plaintiffs GGA, Inc., dba Pacific Fence (“Pacific
Fence”) and Island Insurance Company, Ltd. (“Island Insutafoalectively,
“Plaintiffs”) seek reimbursemeifitom Kiewit Infrastructure West Co. (“Kiewit”)
of the fees and cosiiscurred by Island Insurance for defending Kiewit in an
underlying state court actioArthur v. Department of Hawaiian Homelands, et al
Civ. No. 051-1981-11 (JPC) (Haw. 1st Cir. Ct(jthe Arthur litigation™). The
court now faces four motion$laintiffs move for partial summary judgmeBCF
No. 36,seeking a declaration that they owed no duty to defend Kiewhe
Arthur litigation. Kiewit opposes antespond with countermotions for summary
judgment, arguing that Plaintiffaction failson several waiverelated grounds-
judicial estoppelres judicata (@im preclusioi, prior lack ofacompulsory
counterclaim, statutef-limitationsbar—or fails becauseeimbursement of
defense fees and costsiisavailableas a matter of lawSeeECF Nos. 49, 51, 57.

As detailed to follow, theourt GRANTS themotionsin part and
DENIES themn part. Specifically,the court GRANTXiewit’s motion directed
at Pacific FenceECF No. 49andDISMISSESPacific Fences a Plaintiff
Pacific Fencavas dissolved in 2013nd lacksstanding to seeteimbursement
relating to duties arising out of the indemnity provisiongsoDctober 15, 1999

subcontract with Kiewit.Nevertheless, e®laintiff Island Insurancdoes have



standing to seek declaratory relief, and its claims are not barhedcourt
DENIESKiewit's motionsarguing otherwiseECF Nos. 51 & 57

The court GRANTSlaintiffs’ motionseeking declaratory religECF
No. 36, in favor of Island Insuranc@acific Fence-and thus Island Insurance,
which covered Pacific Fence’s potential liability arising out of the indemnity
provisions of Pacific Fence’s subcontracthwitiewit—owed no duty to defend
Kiewit in the Arthur litigation. This conclusion follows fronil) the main holding
in Arthur v. Department of Hawaiian Homelands38 Haw. 85, 377 P.3d 26
(2016) (“Arthur 11"); and(2) subsequent October 2017 ruliaig the Arthur
litigation by the First Circuit Court of the State of Hawdsland Insurance is
entitled to enforce itMay 8, 2006eservatiorof-rights letteragainst Kiewit

. BACKGROUND

The underlyinchistoricalfacts ardargelyundisputed.To explain the
context for the curremhotions the court draws upofl) the Hawaii Intermediate
Court of Appeals2015 opinion inArthur v. De@rtmentof Hawaiian Home
Lands 135 Haw. 149, 346 P.3d 218 (Haw. Ct. App. 2Q1B)thur I"); (2) the
Hawaii Supreme Court’s 2016 opinionAmthur Il, which affirmedArthur | in part
and vacated in part and (3) specific documents froittne Arthur trial court

proceedings (both before and aféethur II’'s remand)}hatthe partiehavemade



part of this court’s recordr are viewabl®n the public docketThe Arthur
litigation spanned nearly thirtegears, involving questions of negligence and
extensive proceedings regarding duties to defend and infieanising out of
various construction contradigtween several partie$he courtrecounts only the
backgroundhecessaryo understanthe currentdispute betweeisland Insurance
and Kiewit althoughthat kackgrounds neverthelesguite lengthy.
A. RelevantContracts and Indemnity Provisions

In 1998, the State of Hawaii Department of Hawaiian Home Lands
(“DHHL") retainedKamehameha Investment Corporation (“KI@5)develop a
Honoluluresidential subdivision, the Kalawahine Stnsade Housing
Developmen({“Kalawahine Streamside’pn Hawaiian hom&ands KIC then
contracedwith, among otherg1) Sato and Associates, Inc. (“Sat@d) civil
engineering work, (2Loastal Construction Co. (“Coastal”) as the general
contractor, (3Pesign Partners, Inc. (“Design Partners”pasrchitect and
(4) Kiewit as a general contractor for grading and site wBde generallrthur
II, 138 Haw. at 888, 377 P.3d at 289. In turn, Kiewit subcontracted with
Pacific Fenceo construct a “debris fence between the constructed homes and the

adjacent hillside.”ld. at 89, 377 P.3d at 30.



TheKIC/Kiewit contractwas larg—KIC paid Kiewit over $5
million. SeeArthur |, 135 Haw. at 156, 346 P.3d at 2ZFhe Kiewit/Pacific Fence
subcontractvas not—Kiewit paid Pacific Fencéapproximately $18,235.74for
construction of achain link fence.”Id. at 157, 346 P.3d &26 see alsd&=CF No.
36-5 at PagelD #772.

KIC’s contracts with Sato, Coastal, Design Partners, and Keawit
includedsimilarindemnity(or “hold harmless) clauses, ostensibly requiriniget
contractors to indemfy KIC for harm caused by the contrac¢sonegligence or
willful actions or omissions. For exampleMarch 10, P98Project Consultant
Agreemenbetween KIC an&atocontained the following hold harmless clause:

Consultant $atd hereby agrees to indemnify, defend and
hold harmless Develop@KIC], and each of its officers,
directors and employees, from and against any and all
claims, demands, losses, liabilities, actions, lawsuits,
proceedings, judgments, awards, costs and expenses
(including reasonable attorneyses),arising directly or
indirectly, in whole or in part, out of work undertaken by
Consultant [Sato] outside the scope of this Agreement
and/or out of tle negligence or any willful act or
omission of Consultant [Sato], or any of its officers,
directors, agents or employees, in connection with this
Agreement or Consultant’s [Sato’s] services or work
hereundeywhether within or beyond the scope of its
duties or authority hereundeilhe provisions of this
Section shall survive completion of Consultarjfatds]
services hereunder and/or the termination of this
Agreement.



Arthur Il, 138 Haw. at 88377 P.3d at 29%mes and emphasis addédiIC had
an equvalentprovision with Kiewit, requiring Kiewit to indemnify Kl@s
follows:

To the fullest extent permitted by law, [Kiewit] shall
indemnify, defend, and hold harmless [KIC], [Satahdl
DHHL] . .. from and against all claims, damages, losses,
costs, and expenses, including but not limited to
attorneys fees, arising out of or resulting from
performance of the Work, provided that such claim,
damage, loss or expense is attributable to bodily injury,
sickness, disease or death, or to injury to or destruction of
tangible property (other that (sitt}e Work itself)

including loss of use resulting therefrom, but only to the
extent caused in whole or in part by any negligent acts or
omission of the Contractor, a Subcontractor,ar

anyone for whosacts they may be liable, regardless of
whether such claim, damage, loss, or expenses is caused
in part by a party indemnified hereunder.

Arthur 1, 135 Haw. at 1567, 346 P.3d at 2286 (square brackets in original).
In turn,Kiewit's October 15, 1999ubcontract with Pacific Fence
includeda similar indemnityprovisionrequiting Pacific Fencéo indemnify
Kiewit for “claims, suits, or liability” for damages causedm®gcific Fence Much
of the present action arises from disputes regartiagcope othis subcontract’s

indemnity provision. The subcontract provided:

! Likewise,DHHL's contract with KIChad an indemnity provision requiring KIC to
indemnify DHHL for claims arising out of that contra@eeArthur I, 135 Haw. at 155, 346
P.3d at 224.



Section 11. INDEMNIFICATION. ® the fullest extent
permitted by law, Subcontractfifacific Fence]
specifically obligates itself to Contractdfigwit],
Contractor’s surety, Owner [KIGnd any other party
required to be indemnified under the Prime Contract,
jointly and severally, in the following respedis-wit:

(b) To defend and indemnify them against and
save them harmless from any and all claims, suits or
liability for damages to property including loss of use
thereof, injuries to persons, including death, and from
any other claimssuits or liability on account of acts or
omissions of Subcontractfffacific Fencepr any of its
subcontractors, suppliers, officers, agents, employees or
servantsyhether or not caused in part by the active or
passive negligence or other fault of a party indemnified
hereunderprovided however, SubcontractofRacific
Fence’s]duty kereunder shall not arise if such claims,
suits or liability, injuries or death or other claims or suits
are caused by the sole negligence of Contra¢tawit],
unless otherwise provided in the Prime Contract.

ECF No. 365 at PagelD #77femphasis added)

Island Insurance was Pacific Fence’s commercial general liability
(“CGL") insurance carrieduring relevant periodsn 1999,Island Insurance
issued aertificate of insurance to Pacific Fence Wwork onKalawahine
Streamside that included Kiewit as “additional insureddf the Island Insurance
CGL policy. SeeToby Tonaki Decl. § 4, ECF No. 36at PagelD #766But, by
2003,Pacific Fence’ssland Insuranc€GL policy for Kalawahine Streamside no

longerincluded Kiewit as an “additional insured.Id. 19, ECF No. 3&4 at



PagelD #767 Insteadthe policycoveredPacific Fence’s liability fodamages for
“bodily injury” or “property damage” assumed under an “insured contr&xe
ECF No. 3611 at PagelD #810A CGL policyoftenexcludes coverage for
damagesesulting froman insured’sontractual liability, buPacific Fence’s 2003
policy includedcoverage focertaincontractual liability by way of an exception to
thecontractual exclusionSeed. (“This exclusion [for contractual liability] does
not apply to liability for damages.. (2) [a]ssumed in a contract or agreement that
is an ‘insured contract[.]"¥.
B.  The Underlying Arthur Litigation

Mona Arthurand her husbandilliam leased a hom& Kalawahine
Streamsidérom the DHHLon October 31, 2000They typically gardened on the
hillside behind their home about three times a weéithur Il, 138 Haw. at 87,
377 P.3d at 28The hillside was steep. “To access the hillside, the Arthurs

crossed a concrete drainage ditch andhlsidnover a twdoot high chain link

2 The 2003policy defined an “insured contract” in part as:

That part of any other contract or agreement pertaining to your
busines (including an indemnification of a municipality in
connection with work performed for a municipality) under which
you assume the tort liability of another party to pay for “bodily
injury” or “property damage” to a third person or organization.
Tort liability means a liability that would be imposed by law in the
absence of any contract or agreement.

ECF No. 36-11 at PagelD #819.



fence. Mona wore sneakers with snow spikes to prevent her from sliding down the
hill.” 1d. at 87, 377 P.3d at 28. “Mona accessed the hillside from the Arthurs’
badkyard by walking across a fofimot by eightfoot wooden board to cross the
drainage ditch and then William Arthur would help her over the fenggtiur I,
135 Haw. at 1545, 346 P.3d at 2224.

On November 10, 2003, the Arthurs were gardening on the hillside.
William left for a few minutes to get water. W&hhe returned, he found Mona
lying in theconcretaditch. “No one witnessed how Mona came to be in the ditch.
Mona suffered severe head injuries, fell into a coma, and died ooha2004.”
Arthur 11, 138 Haw. at 87, 377 P.3d at 28.

On November 4, 200%he Arthurs(i.e., Mona Arthur’s estatand
William Arthur) instituted theArthur litigation byfil ing a wrongful death action in
the First Circuit Court of the State of Hawaii. Thdovember 8, 2005&rst
amendedcomplaint named the DHHL, KIC, Design Partners, Coastal, and Sato
(along with theAssogation of Kalawahine Streamsidgartment Qvnersor
“AOAQ”) as defendants, asserting claif@asiong othersfor:

a. Negligent design of the hillside area, including the
fence and culvert;

b. Negligent construction of the hillside area,
including the fence and culvert; [and]

10



C. Negligent supervision of the csinuction of the
hillside area, including the fence and culvert.

Id. at 87,77 P.3d at 28. The Arthurs howeverdid not name Kiewit or Pacific
Fence as defendantSeed. at 89, 377 P.3d at 3@. at 90n.3, 377 P.3d at 31 n.3.
C. The Parties Seekndemnity and Deferses

Facing a lawsuit from the Arthurs, the various defend@mststhe
DHHL, KIC, Sato, Coastal, and Design Partners) began invoking the
indemnity/hold harmless clausksthe various construction ctvacts tendering
their defenses to different partieShese tenders of defenses resulted in a
complicated series of lettersupplemental pleadingsotions, and rulings in the
Arthur litigation. See e.g, Arthur |, 135 Haw. at 16566, 34 P.3d at 23(86
(describing multipldenderscrossclaims, and othéral-court proceedingBom
2005to 2013.

As ddailedto follow, the ultimate resuliat least beforérthur | and
Arthur Il were publishedh 2015 and2016 was thatalmostall of the Arthur
defendants loadd contractuallyto Pacific Fence foa completeor partial defense

againsthe Arthurs’ suit. Pacific Fence-only a minor subcontractdor

3 On December 3, 2009, the Arthurs filedeaendamended emplaintagainst the same
defendants that added a claim for pumitdamages against KIC, based on allegations that a KIC
employee willfully and wantonly ordered Sato to lower the height of the femcefbur feet to
two feet to increase profits, and that a four-foot fence would have prevented Monafntiur
falling into the ditch. SeeArthur 1, 138 Haw. at 88, 377 P.3d at 29.

11



Kalawahine Streamsitgeconstructior—at one point was responsible for solely or
jointly defendingalmosteveryone based on a “pass through” theory, and by
applying insurance law principles and an interpretatidpasicakes of Hawaii, Inc.
v. Pomare Propertie€orp., 85 Haw. 286292,944 P.2d3, 89(Haw. Ct. App.
1997) examininga commercial indemnity contract and applying‘dt@mplaint
allegation” rule whereby an insurer has a duty to defend an entirealaging
both covered and uncovered clairhat raises a potential for indemnificati
liability, andwhere such a dutp defendoeginswhen theunderlyingcomplaint is
filed).

Essentially, the DHHland othersenderediefenssto KIC, KIC
tenderedhose defenses Kiewit andothers, and Kiewitand othershen tendered
to Pacific Fence. Because Pacific Fealbegedlyhad at least some potential
liability for its part inits construcon ofthe fencePacific Fencavas required-
according to subsequent rulings by gate cicuit court andits interpretation of
Pancakes of Hawait+to defendthe entire suifor sharan itsdefensg This
responsibilityincludeddefending againsincovered claims faallegedliability of
the DHHL, KIC, Sato, Design Partnees)dKiewit. And those dutieso defend
begarwhenArthur was filed in November 2005T o follow, the court summarizes

relevant proceedings

12



In aDecember %, 2005 letter, KIC tendered its defens# Arthur to
Sato pursuant to the hold harmless provisions of the KIC/Sato corthe@rthur
II, 138 Haw at 89, 377 P.3d at 30. KIC also tendered its defense to Kieavit
December 1, 2005 letteKIC followed with formal legal actioron December 21,
2005by filing (1) a thirdparty complaintn Arthur against Kiewitand
(2) crossclaims against Sato, Design Partners, and Coastal, seeking des]aration
among otherelief, that those parties owed a duty to defend and indemnify KIC
against thérthurs’ suitbased onndemnity provisions ittheir respective
contracts.Seed. at89,377 P.3d at 30.

Similarly, on January 12, 2006, the DHHL filed crossclaimArthur
against‘KIC, Design Partners, CoastAlDAO, and Sato, alleging, among other
things, that the [DHHL] was ‘entitled to defense, indemnification, contribution,
subrogation and/or reimbursement from one or more &ilags Defendants.™
Id. at 89,377 P.3d at 30.

After the December 21, 2005 thiparty complaint was filed against
Kiewit, Kiewit filed a fourthparty complaint against Pacific Fence on January 31,
2006 assertingclaims forcontribution andhat Kiewit was “entitled to an
immediate defense and full indemnification from Pacific Fenckat 89, 377

P.3d at 3pbased on the hold harmless provisiothe Kiewit/Pacific Fence

13



subcontract Kiewit formally tendered its defense to Pacific Fence on February 9,
2006. Id. at 89, 377 P.3d at 30.

Pacific FenceinsweedKiewit's fourth-party complaintderying that
Kiewit was entitled to an immediate defense and full indemnificati®ecific
Fence also filed eounterclaim against Kiewit alleging, among other things, that
Pacific Fence was entitled to indemnity and/or contribution from Kiewit (although
thefactualbasis for that allegatiowasnotexplained. SeeArthur I, 135 Haw. at
161, 346 P.3d at 230; EQ¥o. 3615 at PagelD #896 (amended countercldim).
Pacific Fencis counterclaim, howevedid notspecificallyseekreimbursement
from Kiewit of any defense cositsmight incur.

On February 9, 2006, KIC tendered its defense to Pacific Fence by
filing a crossclaim against Pacific FenceAthur, asserting that because Pacific
Fence must defend and indemnify Kiewit (based on the hold harmless prawision
theKiewit/Pacific Fence wgbcontract)Pacific Fencavas aso required to defend
and indemnity KIC.SeeArthur II, 138 Hawat 89, 377 P.3d at 3&CF No. 3616
at PagelD #909Similarly, the DHHL followed its previous crossclaims with a

formal tender letter to KIC on March 6, 2006, and “[i]n turn, KIC tendered the

4 Both Kiewit’s fourthparty complaint against Pacific Fence, and Pacific Fence’s
counterclaim were amended in April 2010 after the Arthurs filsecand amendeamplaint in
2009. SeeArthur II, 138 Haw. at 89, 377 P.3d at 30; ECF Nos. 36-14 & 36-15.
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defense of DHHL to Kiewit. Kiewit then tendered that defense to Pacific Fence.”
Arthur II, 138 Hawat 89, 377 P.3d at 30.
D. Island Insurance Provides Defenses Whil&kesening Rights

Facing multiple tenders, PaicifFence turned to its CGL catrrier,
Island Insurangdor protection By letter ofMay 4, 2006, Island Insurance
accepted (on behalf of Pacific Fence) Kiewit’'s tender of defense to the Arthurs’
complaint, subject to a detailed reservation of rigfise letter told Kiewit the
following:

Island will provide [Kiewit] with a defense to the
complaint, subject to the following reservation of
rights.. . .

By paying for Kiewits defense, Island does not waive,
and will not be estopped from assertiagy ofthe terms
or conditions contained in the referenced insurance
policy or any defensdsland may have to any alleged
liability under the policyincluding but not limited to any
allegedliability to settle any claims made against Kiewit
to indemnify Kiewitagainst any judgment falamages.
Island will notindemnify Kiewit for any liability not
covered under the insuranpalicy. Island reserves the
right to stop paying for Kiewit's defense or to decline to
participate in any settlement of claims againstwit
should it be determined that there is no potential for
Pacific Fence to have to indemnify Kiewit under the
subcontract for the Kalawahine Streamside project.
Island reserves the right to seek reimbursement from
Kiewit ofattorneysfees and other casbf defense if it is
determined that Pacific Fence was not obligated to
defend Kiewit under the subcontrat¢sland also reserves

15



the right to seek partial reimbursement from Kiewit of
attorneydees and other costs of defense if it is
determined that R#ic Fence is not obligated to
indemnify Kiewit under the subcontract

ECF No. 3617 at PagelD #913 (emphasis addddland Insurance examined both
its 1999 policy (under which Kiewit was an “additional insured”) and the 2003
policy (which coveedcertain contractual liability of Pacific Fence as an exception
to an exclusiopand concluded that the Arthurs’ suit waseedunder the 2003
policy because Mona Arthur was injurbg an “occurrencein November 2003

Id. at PagelD #915.

TheMay 4, 2006 letter made clear that “Kiewit is not entitled to a
defense from Island under Pacific Fence’s insurance policy [wahd§l because
Kiewit was not an “additional insured.” dbncludedhowever, that the
Kiewit/Pacific Fence subcontrat@ppears to be an ‘insured contraatf Pacific
Fenceunder the CGL policyid. at PagelD #916explaining as follows:

Accordingly,Island would indemnifyPacific Fence for

Pacific Fencks liability to Kiewit under the subcontrast

indemnity clause, tthe extent Pacific Fentliability to

Kiewit is based upohbodily injury’ caused by an

“occurrencé during the policyperiod and not subject to

any exclusion.Pacific Fences policyalso states that

Kiewit’s claim against Pacific Fence for attorisefees

and costs of defendirggainst HC’s third party

complaint would be considered to be damages because of

“bodily injury” for which Pacific Fence is potentially
covered under the policylhus, although Kiewittself

16



doesnot qualify as afiinsured under Pacific Fence

insurance policy, Island will pay fatiewit’s defense.

However, Island will not indemnify Kiewit against any

liability for which Kiewit would not be entitled to

indemnity from Pacific Fence under the subcontract.
Id.®

Similarly, on July 26, 2006, Island Insurance’s coverage counsel
Keith Hiraoka,issued separate letters to KIC and the DHR#taccepédtheir
tenders “on a pro rata basis with all other persmuentities who are obligated to
defend and indemnifiKIC and the DHHI.” ECF Nos. 72 at PagelD #2274,
2280. Just as the May 4, 2006 letter did as to Kiewibse letterseserved rights
as to KIC and the DHHAs follows:

Island reserv&the right to stop participating in KIC'’s [or

the DHHL's] defense or tdecline toparticipate in any
settlement of claims against KIC [or the DHHL] should it

S Island Insurance’soveragecounsel reiterated Island Insurance’s positioa letter to
Kiewit datedSeptember 4, 2007gading in part:

Just so there is no misunderstanding, Island wishesexplain

that it is not obligated to defend any party ottamn Pacific Fence.
As explained in previous correspondence, Kiewit does not qualify
as an “insured” under Pacific Fence’s CGL politsland agreed

to . . . defend Kiewit in order to discharge its duty to indemnify
Pacific Fence against Kiewit’s claifar a defense under its
subcontract.

ECF No. 44-2 at PagelD #1319. It appears that the lefteactually issued on September 4,
2006 (not 2007).SeeS. Storm Decl. 1 3, ECF No. 44-1 at PagelD #13m'&ither case,
whether it was 2006 or 2007, Islamsurance was reiteratingiposition that Kiewit was not an
“insured” under the Island Insurance/Pacific Fence CGL policy.
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be determined that there is no potential for Pacific Fence

to have to indemnify KIC [or the DHHL] under the

[Kiewit/Pacific Fence] subcontract for the Kalawahine

Streamside project. Island reserves the right to seek

reimbursement from KIC [or the DHHL] @ttorneys

fees and other costs of defense if it is determined that

Pacific Fence was not obligated to defend KIC [or the

DHHL] under the subcontract.
ECF No. 732 at PagelD #2275 (KI& 2281 (DHHL). Those letterencluded
similar analysisasin the May 4, 2006 letter, indicatirig KIC and the DHHLthat
theywere not entitled to a defense from Island Insurance under the Island
Insurance/Pacific Fence CGL policy because they were not “additional inSureds
Rather |sland Insurancenformed thentheywere entitled to defensbéased on the
Kiewit/Pacific Fence subcontract’s indemnity clabseausesuch defense costs
were potentiallycovered contractual damages of Pacific Fer®@seECF No0.73-2
at PagelD #2278 (KIC) & 2284 (DHHL).

And in a May 8 2007 letter to counsel for Kiewit, KIC, and the
DHHL, Island Insurance’s coverage counsel reiterated the scope of the defense it
was providing SeeECF No. 443 at PagelD #1321The letter was responding to
letters concerning Kiewit’'s tender to Islaim$urance of KIC’s and the DHHL's
corresponding tenders to Kiewit. The May 8, 2007 letter stated in pertinent part:

Islands positionwith respect to each of your clients is

the same:lsland is not obligated to defend indemnify
any of your clients because none of them qualifies as an

18



“insured under the liability insurance policy issued by
Island to Pacific Fence.

Island had agreed to participate in each of your clients
respective defensegopies of the reservation of rights
letter are enclosed, for your referendgland is
participating in your clientdefenses because Pacific
Fences policy coverslacific Fence’sliability to Kiewit,
KIC, and thgDHHL] under the indemnitprovisions of
Pacific Fences subcontract with KiewitThe attorneys
fees andhecessary litigation expenses incurred by
Kiewit, KIC, and thdDHHL] constitutedamages
because ofbodily injury” for which Pacific Fenceis
entitled tocoverage.Accordingly, the attorngs fees
and other litigation expenses paidlbland to defense
counsel for KiewitKIC, and thdDHHL] reducethe $1
million peroccurrence limit of liability applicable to the
Arthurs claims.

ECF No. 443 at PagelD #13222 (bdd and italicized emphasis in gmal). It

alsotook the positiorthat, under various other contracts, othAghur defendants

(e.g., CoastalDesign PartnergndSato) also had “independent duties to

indemnify ando participate in KIC’s defense.Id. at PagelD #1322.

As summarized earlier, Islahdsurance was accepting immediate

defenses-even ifit might havealso been defending uncovered cla{mg.,

damages to the Arthucsawused solely bgegligence or wrongful acts tfe DHHL,

KIC, Kiewit, or Sato}—based onmaearlierholding of the Hawaii Itermediate

Court of Appeals irPancake®f Hawail In particular,Pancakes of Hawaii

recognizedvell-accepted dutyo-defend insuranekaw principles
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The law governing the duty to defend in insurance cases
Is well settled. The duty to defend is fairlyrbad and
separate and distinct from the duty to indemnify.

As provided in an insurance contract, the duty to
defend is much broader than the duty to pay
claims. Commerce & Indus. Ins. Co. v. Bank of
Hawaii, 73 Haw. 322, 326, 832 P.2d 733, 735
(1992). The duty arises whenever there is a
potential for indemnification liability of the insurer
to the insured.“Furthermore, ‘where a suit raises a
potential for indemnification liability of the insurer
to the insured, the insurer has a duty to accept the
defense of the entire suit even though other claims
of the complant fall outside the polic\s

coverage.” Id. at 327, 832 P.2d at 736 (quoting
First Ins. Co. of Hawaii v. Staté6 Haw. 413,

417, 665 P.2d 648, 652 (1983)).

Pancakes of HawaiB5 Haw. at 291, 944 P.2d&8& (block-quotingHawaiian
Holiday Macadamia NuCo., Inc. v. Indudndem. Co.76 Haw 166, 169, 872
P.2d 230, 233 (1994bther citation omitted))lIt then followedsome other
jurisdictions and imported these insurathae principles into a more general
indemnity-contract context:

In our opinion, he procedure used to determine the duty
to defend based on indemnity contracts can follow the
same procedure used in the insurance contéat.
complaint alleges claims that fall within the coverage of
the indemnity provision, then, according to the ctanmp
allegation rule, the duty to defend begiddis is

separate and distinct from the duty to indemnidnce

the trier of fact makes a determination on the claims in
the lawsuit, the duty to indemnify will either arise or lie
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dormant. Claims fallingwithin the indemnity provision

will trigger the duty to indemnify, while claims falling
outside the provision will relieve the indemnitor of his or
her duty to indemnify.In our view, this is the only
equitable interpretation that gives life to AouUaNce
indemnity clauses and prevents indemnitors from
benumbing the duty to defend until after a case has been
litigated.

Id. at292, 944 P.2d at 89.

GivenPancakes of Hawaiand giverthat the Kiewit/Pacific Fence

subcontract was tgpe of commercial indemnity contract, Island Insurance’s

decision(madewith experienced coverage coundelaccept themmediate

deferseswith conditionsseems to have been entirely pruddfdr example,

among many otheArthur litigation rulings, the state circuit cowh August 8,

2007granted a motion for partial summary judgment brought by Kiewit against

Pacific Fenceegarding Pacific Fence’s dutjdsding that:

I
I

I

... .Pacific Fence had a duty gefend Kiewit, KIC,

DHHL, and Sato; that any duty to defend DHHL that had
passed to Kiewit, passed through to Pacific Fence as a
matter of law; and any obligation that Kiewit had to
defend KIC and Sato also passed through to Pacific
Fence.
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Arthur 1, 135 Haw. at 163, 346 P.3d at 232e alsd=CF No. 3618 at PagelD
#921.22.°

Looking back, however, Kiewdrgues thalsland Insurancean
addition to issuing reservatianf-rights lettersn 2006 should havelsofiled a
declaratoryrelief actionin that time framei(e.,20062007)challengingthe
conclusion thatmimmediatedefense was required undeancakes of Hawaand
seekingeimbursement aduchdefensecosts According toKiewit, it's too late
now—overtwelve yearsafter reserving rights-for Island Insurance to seek
declaratory relieand obtairreimbursementrom Kiewit. Similarly, Kiewit also
argues that Pacific Fencdalure to file a*‘compulsory counterclaitin the
Arthur litigation thatspecifically ssughtreimbursement of defense costs (although
the amount was not yet known) also precludes Plaintiffs from seeking

reimbursement nowUnderstanthg the context for teseand relatedjuestiors

® The statesircuit court later issued similar rulings basedRancakes of Hawadgainst
Sato and Kiewit, finding that Sato and Kiewit had joint and several duties to defend KIC
beginning inDecembeR005. SeeArthur I, 135 Haw. at 165, 346 P.3d at 234 (discussing a May
27, 2011 order granting a motion for partial summary judgment brdwygKiC). As discussed
later, Sato challenged that ruling on appeal both to the Intermediate Court of Appkals
(ultimately, successfullyfo the Hawaii Supreme Court.
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requiresthe court to explaisome ofthe otherrelevantcoverage rulingérom the
Arthur litigation.’
E. State Court ProceedingsRegarding Dutiesto Defendand Related Issues
1.  State Circuit Court Decisions

OnDecember 3, 2009, the Arthurs filadeecondamendedcomplaint,
adding punitivedamagellegationsagainst KIC butotherwiseleaving the
negligence claims unaltered against the DHHL, KIC, Design Partners, Caastal
Sata SeeArthur Il, 138 Haw. aB7-88,377 P.3d at 229, ECF No. 3613 at
PagelD #845.Given the new version of tlemplaint KIC filed anewthird-party
complaint against Kiewit on April 1, 2010, reasseriisgontribution,
indemnification anddefenseclaims SeeECF No. 568 at PagelD #1444. Kiewit
followed with, among other pleadings, an April 16, 2@diirth-party complaint
against Pacific FendbatreasseddKiewit's contribution indemnification and
defense claimsSeeECF No. 509 at PagelD #1&l7. Likewise, Pacific Fence filed
anewcounterclaim against Kiewiseeking contribution and indemnificaticang,
as beforenot specifically seeking reimbursement of defense costs from Kiewit)

SeeECF No. 5010 at PagelD #14820ther parties also fled related

’ Again, much more went on in tiethur litigation. The court here explainglyg
enough to understand the issues raised in the current motions.

23



crossclaimgegarding defensesgyainstPacific Fence.sland Insurance continued
to defer Kiewit againstthe secondamendedcomplaint and participated in the
defense of others

Some if not all, of the defenses provided by Island Insurance were
successfuf. On September 16, 2010, the state circuit court granted a motion for
partial summary judgmettroughtby Pacific Fencedetermining that “there was
no question of fact that in installing the fence in the Project, Pacific Fence did so to
specifications, and therefore waaither negligent, nor acted wrongly nor breached
its contract with Kiewit.” Arthur I, 138 Haw. at 90, 377 P.3d at 3&e als®.
Storm Decl. 15, ECF No. 363 at PagelD #758Similarly, on October 18, 2010,
the state circuit cougranted a motion fosummary judgmeriroughtby Kiewit,
determining thaKiewit was not liable for damages to the ArthugeeS. Storm
Decl. 15, ECF No. 363 & PagelD #758; ECF No. 380 at PagelD #932.

Although te Arthurs had not brought direct claims against Kiewit and Pacific

8 In addition to defending Kiewit and others, Island Insurance would have also been
defending Pacific Fence (its insuretjainst ay covered allegations of Pacific Fence’s own
potential lability in the Arthur litigation.

® The circuit court later alsgranted various motions for summary judgment in favor of
the otherArthur defendants (the AOAO, KIC, Sato, and Design Partners), although those
judgments were subsequentiycated inArthur I. Seel35 Haw. at 167-68, 346 P.3d at 236-67.
No one, howeverppealedhe 2010 dismissals of Kiewit and Pacific Fence.
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Fence, these ordefalthough not reduced to final judgment at the tiapgarently
resolved third or fourth-party claims against them for contributianthat stagé®

On October 3, 201, thestatecircuit court granted a motion brought
by Kiewit to enforce the earlier August 8, 20f¥deragainst Pacific Fence€.,
theearlierorderfinding thatPacific Fence had a duty to defend Kiewit, KIC,

DHHL, and Satmn a “pass through” theory “This [October 3, 2011] order found

that Kiewit’s obligation to reimburse KIC and to make future payments for KIC'’s
defense fees and costs passed through Kiewit asterrolaw to Pacific Fence.”

Arthur 1, 135 Haw. at 166346 P.3d at 235“The circuit court required Pacific

Fence to reimburse KIC for the pro rata share of defense fees and costs allocated to
Kiewit within the time period specified [in an earlier orderld’ at 166,346 P.3d

at 235.

On April 2, 2013 the state circuit court issued an amended final
judgmentseeECF No. 732 at PagelD #2179, that, among other matters, allocated
the parties’ defense obligations as follows:

1) defense of DHHL, is jointly and severally owed by

KIC, Coastal, Kiewit, and Pacific Fence; wherein K4C
obligation is owed jointly and severally by Coastal and

10.0n March 9, 2010 the Arthurs filed a motion for leave to file a third amended
complaint, seeking to name Kiewdirectly as a defendant, but the state circuit court denied that
motion, and that denial was upheld on app&aeArthur I, 135 Haw. at 164, 346 P.3d at 238.
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Kiewit; and wherein any obligation of Kiewit is passed
through to Pacific Fence;

2) defense of KIC, is jointly and severally owed by
Design Partners, Sato, Coastal, Kiewitg &acific
Fence; wherein Kiewis obligation is passed through to
Pacific Fence;

3) defense of Sato, which was tendered to and accepted
by Kiewit, is passed through to Pacific Fence.

Arthur 11, 138 Haw. at 90, 377 P.3d at @dternal footnote omitted)And,

With respect to KIGs defense expenses, the court
apportioned costs among Kiewit, Coastal, Sato, Design
Partners, and Pacific Fence for various periods from
December 1, 2005 through April 30, 2011, taking into
consideration the various dates of tenders of defense and
relevant court ordersThe court did not apportion

defense costs based on specific claims.

Id. at 90,377 P.3d at 31see alsd&=CF No. 732 at PagelD #21892.
2.  The Hawaii Intermediate Court of Appeals Decidasthur |
Several appeabnd crossappeals were taken from the state circuit

court’'sApril 3, 2013amended judgment. On May 18, 2015, the Hawaii

11 Meanwhile, on December 3, 2013, Pacific Fence wiastlvedadministratively” by

the Hawaii Department of Commerce and Consumer Affairs for failure teplerts or remit

fees. SeeECF No. 41-7; ECF No. l-at PagelD #7 (“Pacific Fence is nmdr in business, and

was involuntarily dissolved on December 3, 2013Pacific Fence was a small business, and at

oral argument the parties represented that its principal had passed askad, Pacific Fence

may have ceased doing business as earB089. SeeECF No. 73-6 at PagelD #2601 n.1

(“According to Pacific Fence’s Settlement Conference Statemedtbitick on January 20, 2009,

Pacific Fence as of that time had sold its assets and was no longer in busineskaldedthtof
(continued . . .)
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Intermediate Court of Appealscated thesummary judgmerndrdersthat had been
entered on the meritgyainst the Arthurconcludingthatgenuine issues of
material fact existed such that “the circuit court ebgdranting partial summary
judgment to the AOAO, KIC, Sato, and Design Partnefgthur I, 135 Haw. at
168, 346 P.3d at 237t remandedhe merits for further proceedinggainsthose
defendants|d. at 1D, 346 P.3d at 248

Ona coverage issulacific Fencehallengedn appeatulingsthat
allowed KIC and Kiewit to “pass through” to Pacific Fentidlzeir respective
duties to defen&IC, Sato, and the DHHLIn its appellatéorief, “Pacific Fence
[did] not contest the circuit court’s application of the complaint allegation rule to
determine the duty to defend at the outset of litigatimh at 174, 346 P.3d at 243,
but, rather, argued that “it is improper to require a private indemnitor to defend
both covered and necovered claims like an insurerltl. at 174 346 P.3d at 243
(internalquotation marks omitted)lt argued thatPancakeslid not require that

an indemnitor be solely responsible for the defense of an indemnitee where there

(. . . continued)

its principal George Aoki.”). Nevertheless, Pacific Fence remained as a party Amtthe
litigation, presumably under authority dawaii Revised Statutes (“HRS”)4L4-385(b)(6)
(“Dissolution of a corporation does not . . . [a]bate or suspend a proceeding pendiraghinst
the corporation on the effective date of dissolution”).

12 As noted earlier, no pargppeagd the 2010 orders grantisgmmaryjudgment in
favor of Kiewit and Pacific Fence.
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are other indemnitors with concurrent obligations to defend or where the
indemnitee itself is independently negligenkd. at 17475, 346 P.3d at 2434.

The Intermediate Court of Appeals agreed with Pacific Fence’s “pass
through” argumentsArthur | concluded that the Kiewit/Pacific Fence
subcontract’s indemnity provision “did not extend to Kiewit’s liability unless it
arose at least in part from Paciffence’s work under their subcontradd’ at
176, 346 P.3d at 245. Under the subcontract, “Pacific Fence assumed a duty to
defend those whom Kiewit was obligated to defend under the Kiewit Cqrivact
only insofar as applicable to Pacific Fence’'skvb Id. at 176, 346 P.3d at 245.
Arthur | concluded:

Kiewit retained an independent duty to defendKIC,

DHHL, and Sato, and. .this duty did not exclusively

pass through to Pacific Fenc&herefore, Kiewit has an

independent duty tdefend DHHL and KIC and should

contribute to defense costs of DHHL and KIC, as well as

the cost of its own defense in tAehur litigation.

Id. at 176,346 P.3d at 245. Accordingyrthur | held that “Pacific Fencdid not
assume duties to defend KigwKIC, Sato, and DHHL to the exclusion of these
other partiesindependent obligations to also contribute to defense tdstsat
176,346 P.3d at 245Even afterArthur I, however, Pacific Fence was still

required tocontribute jointly and severally to the defense of Kiewit, KIC, the

DHHL, and Sato.
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And on a crossappeal by Sate-which will become important in its
eventuakpplicationas to Pacific FeneeArthur | rejectedSato’srelated argument
that Satoshould not haveeen requiretb defend KIC folKIC’s alleged
negligence or wilful misconductSato arguethat becauséts hold harmless
clause only required it to indemniK/C for its own (i.e., Sato)swrongdoing it
should nothave to defendgainstkIC’s solewrongdoing Id. at 170, 346 P.3d at
239. Sato aguedthat requiring itmmediatelyto defend uncovered claims was
contrary to public policy and Hawaii law set forthHRRS § 431:10222, which
specificallyinvalidates certaintypes of indemnity agreemenisal in the

construction industry® In making this argumengato went further than Pacific

13 Section 431:10-222 provides:

Construction industry; indemnity agreements invalid. Any
covenant, promise, agreement or understanding in, or in
connection with or collateral to, a contract or agreement relative to
the construction, alteration, repair or maintenance of a building,
structure, appurtenance griance, including moving, demolition
or excavation connected therewith, purporting to indemnify the
promisee against liability for bodily injury to persons or damage to
propertycaused by or resulting from the sole negligence or wilful
misconduct of the promisee, the promisee’s agents or employees,
or indemnitee, is invalid as against public poliapd is void and
unenforceable; provided that this section shall not affect any valid
workers compensation claim under chapter 386 or any other
insurance comact or agreement issued by an admitted insurer
upon any insurable interest under this code. (Emphasis added.)
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Fencedid—Satospecifically asked the Intermediate Court of Appealsvirrule
or distinguishPancakes of Hawai

Sato’s argumentegardingPancakes offawaii, howeverfailed
before the Intermediate Court of Appeals. In this regarithur | concluded

In sum, HRS § 431:1022 restricts the scope of

indemnification provisions in construction contracts, but

it does not invalidate the application of the provision in

the Sato Contract to Arthigr claims here, and Saso

duty to ultimately indemnify KIC and/or others is

separate from its duty to defendnderPancakesSatos

obligation to defend KIC extended to claims that fell

outside the scope of Sasaluty to indemnify KIC.

Pancakes85 Hawai'i at 291, 944 P.2d at 8Bor these

reasons, we conclude that the indemnification provision

in the Sato Contract was not void under HRS § 431:10

222.
135 Haw. at 172, 346 P.3d at 243atq howeversought certiorari on that issue,
and the Hawaii Supreme Court agreed to reviev@éeArthur I, 138 Haw. at 87,
377 P.3d at 28.

3.  The Hawaii Supreme Court Decidesthur Il

Arthur 1l vacatedArthur | in part. Limited to the dutyto-indemnify
and cefend issuedArthur Il focused on the languagéHRS 8431:13222,and its
legislative historyfinding that both clearly indicate that any indemnity provision

In a construction contract is void as against public policy if it requires an

indemnitor (e.g., Sato or Pacific Fence) to indemnify an indemnitee (e.g., KIC or
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Kiewit) for liability resulting from “anlindemnitee’s] sole negligence or willful
misconduct.” 138 Haw. at 93, 377 P.3d at 34. The purpose of the statute was “to
invalidate, as against public policy, the prevalent practice in the construction
industry of causing contractors to assume liability for the negligence of others by
contract.” Id. at 93,377 P.3d at 34 (quoting legislative historyhe legislature

was oncerned about prohibitive costs to small contractors of obtaining broad and
disproportionate insurance coverage, and a lack of bargaining power in the
construction industryld. at 94, 377 P.3d at 35.

Next, Arthur 1l concluded thaalthough*§ 431:10222 and its
predecessor . . . do not employ language prohibiting the imposition on contractors
of a contractual duty tdefendowners,” neverthelessas a matter of law, claims
that fall outside the scope of contractual indemnity do not trigger a promisor’s duty
to defend.”Id. at 94, 377 P.3d at 35t held:

[B]ecause HRS § 431:4222 voids as against public

policy indemnification clauses in construction contracts

between owners and contractors as to “liability for bodily

Injury to persons or damage to property caused by or

resulting from the sole negligence or wilful misconduct

of the promisee, the promisseagents or employees, or

indemnitee[s],” HRS § 431:1P22 also operates to

invalidate defense clauses for that same subset of claims.

Id. at 95, 37 P.3d at 36. “[PJssuant to HRS § 431:1P22, in the construction

industry, a contractor is not contractually liable for the sole negligenaiifor
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misconduct of anotheoy for the defense therddf Id. at 95,377 P.3d at 36
(emphasis added)lJnder the statute, “each party to a construction contract [is]
responsible for its [own] ‘sole negligence or willful misconductd: at 97, 377
P.3d at 38.

And, in the key holding for purposes of the present acAotiur Il
conclued thatanyduty to defendased on an indemnitorisvn potential
wrongdoing (i.e., not based on an indemngégodle negligence or willful
misconduct] is not determined at the outset of the underlying litigation.
reasonedhatthe “complaint allegation rule” does not applycausé 431:10222
“clearly prohibits” apromisorin a construction contract “from being contractually
required to defend a promisagainst ‘liability . . . caused by or resulting from the
sole negligence or willful misconduct of th@omisee. Id. at 97,377 P.3d at 38
(quoting the statute)‘[l] f the complaint allegation rule wete apply, it is
possible in a case where initial allegations were brought against multiple parties,
for example, that a promisor would be compelled to defend a promisee against
negligence claims where ultimate liability is attributed solely to the prorhidde.
at 97, 377 P.3d at 3&Rather Arthur Il held

[W]ith respect to a duty to defend in a construction

contract, the scope of a promisoduty to defend is
determined at the end of litigatiohRS § 431:1222
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effectively renders coextensive the duties to indemnify
and defend in construction contracts.

Id. at 97,377 P.3d at 38.

Arthur 1l did not overruldPancakes of Hawaibut it did clarify
Hawaii law by distinguishing becausd’ancakes of Hawadid not involve a
constructioncontract. It reasoned that “the holdingRancakesioes not apply”
because “HRS 831:106222 makes clear that the legislature does not view all non
insurance indemty contracts the sameld. at 97, 377 P.3d at 38And Arthur |l
specifically did not “determine whethBancakess applicable to all necmsurance
indemnity contracts.ld. at 97 n.9, 377 P.3d at 38 n.9.

In short, Sato prevaildoefore the Hawaii Supreme Coufatohad
no duty to defend KIC at the outset of #ehur litigation, and should not have
been defending iasthe trial court and\rthur | hadincorrectlyconcluded.To that
extent,Arthur Il vacatedArthur I, and renanded to thatatecircuit court “for
further proceedings consistent with [the] opinioid’ at 97,377 P.3d at 38.

4. RelevantPostArthur Il rulings

a.  Arthur Il appliesto other indemnitors besides Sato

Upon remand, on November 22, 2016, the state circuit court granted a
motion brought byArthur co-defendant Coastal entitled “Motion for Partial

Summary Judgment on its Indemnity and Defense Duties to Defendants
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Department of Hawaiian Homelands and Kamehameha Investment Corporation,
and for Entry of a Final Judgment Under Rule 54(b).” ECF39&26 at PagelD
#1089. Among other rulings, that November 22, 2016 order concludedttiair

II's holdings as to Sato also “appl[ietd]the defense obligations of other
indemnitors, such as Defendant Coastéd.”at PagelD #1092 The state circuit
court also found that Arthur II's] construction of HRS 831:13222 applies
retroactively, and applies to similarly situated parties who come within the ambit
of the statute.”ld. at PagelD #108. Underthatorder, Coastal-ike Sate—

should not have been defendimgcontributing to defendingIC or the DHHL;

the scope of any duty to defend would not be determined until the end of the

litigation.

14 Specifically, the state circuit coufdund that the following holdings frodrthur 11
applied “to the defense obligations of other indemgjt&eCF No. 36-26 at PagelD #1092:

(1) [HRS] 8431:10-222 renders invalid any provision in a
construction contract requiring the promisor to defethe “

promise against liability for bodily injury to persons or damage to
property caused by or resultingin the sole negligence or willful
misconduct of the promisee, the proeas agents or employees,
or indemnitee”;

(2) [Pancakes of Hawdii85 Hawaii 286, 944 P.2d 83 (App.
1997), does not apply to defense provisions in construction
contracts; and

(3) the scope of a promisor’s duty to defend that is imposed by a
construction contract is determined at the end of litigation.

Id. at PagelD #1091-92.
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b.  Arthur Il alsoapplies to Pacific Fence

Following the November 22, 2016 Order, Pacific Fence filed an
omnibus motion on June 21, 2Q0k&ekingamong othematters, the same relief
that Coastal had obtainedhat is, a ruling declaring tharthur 1I's holdings
appliedequally to Pacific Fence such that Pacific Fesidenot havea duty to
defend Kiewit and others in tathur litigation. It argued thaany such duty
would have beenletermined at “the end of litigation” (ayat that pointwhereit
hadbeen determined to hawe duty to indemnify Kiewjt SeeECF No. 732 at
PagelD #91720. Pacific Fence also sought reimbursement of all deterse
andexpenses that hadincurred in defending Kiewit, KIC, DHHL and Sat&ee
id. at PagelD #1911.

The DHHL, KIC andKiewit opposedPacific Fence’s request for
reimbursement on several groudésThe DHHL argued, among other grounds,
that (1)Arthur 1l should not be applied retroactively, @awaii law does not
allow reimbursement of defense caag$s matter of law, and (3) Pacific Fence was

not the real party in interekir reimbursemenbecausésland Insurance-which

15 Sato also opposed the reimbursement request, but only on the ground that Island had
insufficient documentation of the amount of costs it was seelSegECF No. 737 at PagelD
#2620.
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was not a party to th&rthur litigation—actuallyincurred the expenses (not Pacific
Fence).SeeECF No. 734 at PagelD #2315.

For its part, KIC pointed out that Pacific Fence had previausher
disputed that it had a duty to defesidhe outset oArthur, andhadonly objected
to defendingboth cowered andincovered claims-an issue on which Pacific Fence
prevailed before the Intermediate Court of Appealsrihur . Further, given that
Pacific Fencalid not participate in subsequent proceedings before the Hawaii
Supreme Courtwhich werebrought ly Sato) KIC contended that Pacific Fence
was bound bArthur I's decision regarding Pacific Fence’s duti&eeECF No.
735 atPagelD 2441-44. KIC also argued th&acific Fence was not the real
party ininterest for any reimbursement claitakingthe positiorthat “[t]o the
extent that Island has some right to recover fees from parties for whom it paid legal
expenses, Island must file its own actioid at PagelD #2446.

Kiewit opposedeimbursement as welointing outthat Pacific
Fence hacdot even pled such a claim in Pacific Fence’s counterclaim against
Kiewit. ECF No. 736 at PagelD #2608. Like the others, it also argued that

becausdsland Insurance (not Pacific Fence) incurred the defense costs, Pacific

16 KIC joined in this specific argumenBeeECF No. 73-9 at PagelD #2633 (“Pacific
Fence’s Cros€laims against KIC did not alleged a claim for ‘reimbursement.’ Like it
Counterclaim against Kiewit, Pacific Fence’s Cr@aims against KIC alleged claims for
implied indemnity and contribution.”).
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Fence had no basis to seelknmbursementSeeid. at PagelD #2601. It contended
that “[ijn order for Island Insurance to pursue its own recovery, it should have
instituted an independent action filed by its own counsel on its own bekalft
PagelD #2603 But Kiewit argued tlatit was too late fotsland Insurancé do so

Island Insurance could have initiated an independent

declaratory relief action to determine if it had an ongoing

duty to defend at any time during the ten years that it

agreed to provide a defense to Kieand others. Having

failed to do so, Island Insurance is estopped and has no

right to reimbursement even if it were to bring a separate

actionin its own name under Hawaii law.
ECF No. 736 at PagelD #26Q3ee alsad. at 2606 (arguing thdtsland
Insurance cannot protect its own interest by agreeing to defend Kiewit before any
judicial determination of coverage and then fail to pursue a declaratory relief
action for ten years, only to unilaterally claim that it has a right to reimbursement
of the defase fees and costs that it voluntarily padicting that entire time
period”). Kiewit also argued that it was premature to determine Pacific Fence’s
defense obligations because the litigation was not oveyuadérArthur Il, the
duty to defend is not decided until thend of litigation” Finally, Kiewit

maintained that reimbursement was barred as a matter of law, reathatimy

Hawaii appellate court had recognized the right of an insurer to obtain
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reimbursement of defeasosts Seed. at PagelD #26045 (citing nonHawaii
caseghatdisallow reimbursement to an insurer from an insured).

On October 10, 201 7h¢ state circuit couftled a written order
(signed on October 9, 201@hantng in part and deying in partPacific Fence’s
June 21, 2017 omnibus motion. In relevant part, the court ruled as follows:

1. Pacific Fence’s Motion for Partial Summary

Judgment on its contractual duties to defend and

indemnify [Kiewit, KIC, the DHHL, and Sato] is

GRANTED.

2. PacificFence’s Motion for Partial Summary

Judgment on All Claims of Contribution and Equitable

Indemnification is GRANTED.

3. Pacific Fence’s Motion to Dismiss the cradaims

for defense and indemnity asserted by [Sato] is

GRANTED.

5. Pacific Fence’s Motion for Reimbursement of

Costs of Defense and Attorney’s Fees is DEN&Dout

prejudice. The Court finds that there is currently no

properly asserted reimbursement claim before it
ECF No. 3627 at PagelD ¥10001 (emphases added)nder this Octobe9,
2017 order, Pacific Fendead nodutyto defend Kiewit and othersjust as Sato

and Coastal hado immediatedutiesto defend KIC and the DHHas decided in
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Arthur Il andin the state circuit coug November 22, 2016rder!’ At that point

(if not earlier) it appearslearthat Pacific Fence had mpmssiblendemnification
obligations to Kiewit, and thus had no defense obligations either (as determined at
the “end of litigation” undeArthur II).

I

I

17 This readingalso follows fronthestate circuit court’'s August 4, 2017 minute order,
which ruled orPacific Fence’snotionafter a July 5, 2017 hearing.egarding Pacific Fence’s
motion as to its duties to defend and indemnify Kiewit, KIC, the DHHL, and Sato,itlgen
order stated

The motion is granted. The court both agrees with, andislis
law of the caseJudge Nakasone’s 11/22/16 order regarding
Coastal [Construction’s] MPSJ . . . which essentially decided the
same issue.

As to Pacific Fence’s “MPSJ on all Claims of Contribution and Equitable Indeatioh,” the
minute order stated:

Again, the court both agrees with, and follows as law of the case,
Judge Nakasone’s 11/22/16 order on contractuatsiuAs
described in Judge Nakasone’s 11/22/16 ruling, the Hawaii
Supreme Court opiniorAfthur I1] is applicable and determinative.

And as toPacific Fence’s Request for Entry of Final Judgm#r minute order stated:

This motion is granted. Since Pacific Fence was found not liable,
there is no contractual duty to defend or indemnify under the
Hawaii Supreme Court’s decisi¢Arthur 1], andfor the same
reasons, no right of equitable indemnification or contribution.

The minutes, howevewere later amended to reflect that Pacific Fence had orally withdrawn its

Rule 54(b) request. (Docket available at eCourt kokitips #Ywww.courts.statbi.us/
legal_references/records/ (last visitédn. 21, 202)).
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c. An October 10, 2017 Jgdhent in Favor of Kiewit

The state circuit court was considering Pacific Fence’s June 21, 2017
omnibus motionn conjunction witha related motion brougktarlierby Kiewit on
April 17, 2017. SeeECF No. 7310. Kiewit had filed that motioprimarily “to
confirm that there are in fact no claims remaining against Kiewit for the upcoming
September 2017 trialvhich was then pending against remainrthur
defendants aftehrthur I's remand on the srits. Id. a PagelD #2647Because
trial was upcoming and because Island Insurance was apparently no longer
defendng Kiewit (given Arthur 11), Kiewit sought entry of judgment in its favor
under Rule 54(b)See idat PagelD #2648Kiewit lookedbackto Octoberl8,
2010,whereKiewit (through counsel retained by Island Insurar@obtained a
summary judgment order determining tKatwit was not liable for any damages
to the ArthursseeECF No. 3620 at PagelD #932andthat ordethadnot been
appealed Thus,Kiewit sought a Rule 54(b) judgment on all claims agairtst it
confirmthat“[the Arthurs] have no direct claims against Kiewit remaining in this
case.” ECF No. 730 at PagelD #2646And Kiewit recognized that Pacific
Fence hd obtained a similar order in 2010 regarding Pacific’'s Fence’s lack of
liability for the death of Mona Arthur, and noted that “if a final judgment is entered

in favor of Kiewit on all claims, then any remaining claimg]iKiewit’s Fourth
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Party Complaint against Pacific Fence and Pacific Fence’s Counterclaim against
Kiewit should also be dismissed as modd” at PagelD #2647 n3.

Accordingly, on October 10, 2017, te&tecircuit courtissued a
“Final Judgment in Favor of ThirBarty Defendant/FourtParty Plaintiff Kiewit
Pacific Co.,” ECF No. 3@28. The Rule 54(b) judgment stated that it was issued
“pursuant to thérder Granting ThirdParty Defedant and FourtiParty Plaintiff
Kiewit Pacific Co.’s Motion for Summary Judgment, Filed Herein on May
2010, Filed October 18, 20101d. at PagelD #1108 (emphasis in origindl).
entered judgment on thuplarty claims or crossclaims made against Kiewit by
KIC, the DHHL, the AOAO, and Satdd. As to Pacific Fence, it entered
judgment:

in favor of Kiewit and against Pacific Fence on Fourth

Party Defendant Pacific Fendag¢.’s Counterclaim

Against ThirdParty Defendant and FourBarty Plaintiff

Kiewit Pacific Co. filed April 29, 2010].]

Id. It then included the following language (the meaning/loich Kiewit disputes

in analyzingthe pending motions between Plaintdiisd Kiewit):

18 Kiewit’s April 27, 2017 motion was not opposed, although KIC and the DHHL filed
statements explaining their positiorfS8eeECF Nos. 73-12 & 73-14. The briefing did not focus
on dutyto-defend issuesegardingPacific Fencebut in their filings KIC and Kiewitliscussed
the scope of any remaining claims tK&€ might have had for reimbursement of defense costs.
SeeECF No. 73-12.
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No Other Claims. Plaintiffs [Arthurs], [Design
Partners], and [Coastdihve not asserted any claims
against Kiewit in this caseTlhe foregoing judgments
adjudicate all of the claims asserted against Kiewit by
any or all of the other partgeto this actionprovided,
that this Final Judgment does not determine or prejudice
any right KIC hado seek reimbursement from Kiewit for
any legal expenses KIC has related to the tender of
defense.

It is the Judgment of this Court thedt other
claims, crossclaims, counterclaims, and fourffarty
claims asserted by Kiewagainst DHHL, KIC,
Association, Sato, MiyasatBPIl, Coastaland Pacific
Fence shall be moot and are hereby dismissed.

Id. at PagelD #110@mphases added)

On October 172017, the statecircuit courtformally granted a motion
to withdraw as cacounsel broughh April 2017 by Cary Tanaka, who had been
retained by Island Insurance to defend Kiewit inAlngaur litigation. SeeCiv. No.
05-1-1981-11 (Haw. 1st Cir. Ct.) (docket available at eCourt kokua,
https://www.courts.state.hi.us/legal_references/records/ (last vidard21,
2020).

Thestatecircuit courtArthur docket reflects that the remaining parties
settled with the Arthurs prior to triaMarious stipulatias to dismiss were filed in
June of 2018, and the case was terminaBeCiv. No. 051-198111 (Haw. 1st
Cir. Ct.) (docket available at eCourt kokigtps://www.courts.state.hi.us/

legal_references/record$ast visited Jan 21, 2@0)).
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F.  Procedural History in This Court

Plaintiffs filed this declaratory relief action on February 28, 2018 in
the First Circuit Court for the State of Haw&ICF No. 11, seeking declaratory
relief and reimbursement of costs incurred in defending Kiewitedtthur
litigation. On March 21, 2018, Kiewit removed the action to federal dcased
on diversity of citizenshipnder 28 U.S.C. 8332 ECF No. 1. As alleged in the
notice of removal, complete diversity esibecause Plaintiffs are Hawalii
citizers—Pacific Fence is a dissolved Hawaii corporation, and Island Insurance is
a Hawaii corporation with a principal place of business in Honehalnd Kiewit
Is a Delaware corporation with a principal place of business in Nebrhkkat
PagelD #3Well over $75,000 is in controversy as Plaintiffs are seeking
reimbursement of over $3,000 in defense fees and cosid.

On March 27, 2018, Kiewit answered and filed a counterofaiim
counts fordeclaratory relief and bad faith. ECF Nel.70n April 17,2018,
Plaintiffs moved to remand the action to state cbuttthis coureventually denied
that motion SeeECF Na. 15, 23.

OnMarch 4, 2019, Plaintiffs filed their Motion for Partial Summary
Judgment, seeking a declaration that they owed no dadgfemdKiewit. ECF

No. 36. Kiewit opposed, and filed a countermotiong@artial summary judgment
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on April 26, 2019, seeking a declaration that it was owed a defense, as well as
dismissal of Plaintiffs’ claim for reimbursement. ECF No. gék alsc&=CF No.
57 (amended countermotion, correcting minor formatting errors in the original
countermotiorbut seeking identical relief). On May 15, 2019, Kiewit followisd
countermotiorwith two similar motions for summary judgment, raising the same
issues, butvith individual motiondirected specifically at each PlaintifeeeECF
No. 49 (motion directed at Pacific Fence); ECF No. 51 (motion directed at Island
Insurance).

The court held a hearing on the motions on July 19, 2019, ECF No.
66, and later directeldiewit to supplement the record with certain filings from the
Arthur litigation as neded to helpunderstand priostatecourtproceedings. ECF
No. 72. Kiewit filed the supplemental material on October 29, 2019. ECF No. 73.

[ll. STANDARD OF REVIEW

Summary judgment is proper where there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law. Fed.
R. Civ. P. 56(a). Rule 56(a) mandates summary judgment “against a party who
fails to make a showing sufficient to establish the existence of an element essential

to the party’s case, and on which that party will bear the burden of proof at trial.”
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Celotex Corp. v. Catretd 77 U.S. 317, 322 (1986&ee also Broussard v. Univ. of
Cal. at Berkeley192 F.3d 12521258 (9th Cir. 1999).

“A party seeking summary judgment bears the initial burden of
informing the court of the basis for its motion and of identifying those portions of
the pleadings and discovery responses that demonstrate the absence of a genuine
issueof material fact.” Soremekun v. Thrifty Payless, 809 F.3d 978, 984 (9th
Cir. 2007) (citingCelotex 477 U.S. at 323%ee also Jespersen v. Harrah's
Operating Co.392 F.3d 1076, 1079 (9th Cir. 2004). “When the moving party has
carried its burdennder Rule 56[(a)] its opponent must do more than simply show
that there is some metaphysical doubt as to the material facts [and] come forward
with specific facts showing that there ig@nuine issue for tridl Matsushita
Elec. Indus. Co. v. Zenith RadCorp, 475 U.S. 574, 5887 (1986) (citation and
internal quotation marks omitted).

“An issue is ‘genuine’ only if there is a sufficient evidentiary basis on
which a reasonable fact finder could find for the nonmoving party, and a dispute is
‘material’ only if it could affect the outcome of the suit under the governing law.”

In re Barboza545 F.3d 702, 707 (9th Cir. 2008) (citiAgderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986)). When considering the evidence on a

motion for summary judgmenthe court must draw all reasonable inferences in the
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light most favorable to the nonmoving parfriedman v. Live Nation Merch.,
Inc., 833 F.3d 1180, 1184 (9th Cir. 2016).

“When the party moving for summary judgment would bear the
burden of proof at ial, ‘it must come forward with evidence which would entitle it
to a directed verdict if the evidence went uncontroverted at tri@l.A.R. Transp.
Brokerage Co. v. Darden Rests., Iit13 F.3d 474, 480 (9th Cir. 2000) (quoting
Houghton v. Sout965 F.2d 1532, 1536 (9th Cir. 1992)). And so a Plaintiff
moving for summary judgment on an affirmative claim “must establish beyond
peradventurall of the essential elements of the claim . . . to warrant judgment in
his favor.” Fontenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir. 1986). Put
another way, “[its] showing must be sufficient for the court to hold that no
reasonable trier of fact could find other than for the moving pa@alderone v.
United States/99 F.2d 254, 259 (6th Cir. 1986) (quoting 8¢hwarzerSummary
Judgment Under the Federal Rules: Defining Genuine Issues of Material9Ract
F.R.D. 465, 488 (1984)).

V. DISCUSSION

The court first addressé&gewit’s variousdefenses Next, because
Kiewit’'s arguments mostly fail, the court addresses Plaintiffs’ motion seeking a

declaration thaPlaintiffs had no duty to defend Kiewsuch thathey (or only
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Island Insurangemayseek reimbursement of deferwestsincurred defending
Kiewit in the Arthur litigation.

Both Kiewit's Amended Countermotion for Summary Judgment, ECF
No. 57, and Kiewit's “Motion for Summary Judgment Against Plaintiff GGA, Inc.
dba Pacific Fence,” ECF Nd9, raise multiple, alternative arguments seeking
summary judgment and dismissal of Pacific Fence as a Plaintiff. Specifically,
Kiewit argues that Pacific Fence’s claims fail because (1) Pacific Fence lacks
standing to seek reimbursement; (2) Pacific Fence failed to file a compulsory
counterclaim in thérthur litigation, and (3) its claims are barred by judicial
estoppel and res judicata.

A.  Summary Judgment is Entered in Favor of Kiewit and AgainsPacific
Fencae for Lack of Standing

As noted earér, Pacific Fencavasadministrativelydissolved as a
corporation in 2013 after caag todo businessapparentlyn 2009. SeeECF No.

73-6 at PagelD #2601lts authority to bring tAcurrent action as a dissolved

1% To be clear, these arguments are directed specifically at Pacific Fence (ribt Islan
Insurance). Neverthelessieiit also raises #thsame grounds wheeeking summary judgment
as to Island Insurance&seeECF No. 51-1 at PagelD #1574 (arguing that “[A]ny defenses to
Pacific Fence’s claim also bars Island’s claim [and so] Kiewit incorporgtesférence the
arguments and law presented in Kiewit's Motion for Summary Judgment againsidP
Fence]”). Because the court grants summary judgment in favor of Kiewit against Hamifie
based on a lack of standing, it discusse®thergrounds as necessary later when separately
addressing defenses against Island Insurance’s claims.
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corporation is unclearHawaii law allowsadissolved corporation to “collect its
assets” as part of winding up its affairs, but Plaintiffs have not argued (much less
established$uch a theory hereéSee, e.gHRS 8414-385(a) (“A dissolved
corporationcontinues its corporate existence but may not carry on any business
except that appropriate to wind up and liquidate its business and affairs, including:
(1) Collecting its assets; . . . and (5) Doing every other act necessary to wind up
and liquidate itdusiness and affairs.”Anotherprovisionof Hawaii lawindicates
thatPacific Fence’slissolutionwould not necessarily prevent it from bringing an
action“in its corporate nanie.SeeHRS 8414-385(b) (providing that dissolution
of a corporation does not . . . (5) Prevent commencement of a proceeding by or
against the corporation in its corporate name”).

Nevertheless, whatever theory might have justified Pacific Fence
being named as a Plaintilaintiffs (both in their opposition, and at the hearing
on the motiongeffectivelyconceded that Pacific Fenskould be dismissedsee,
e.g, ECF No. 58 at PagelD #1712 (Plaintiffs’ oppositemknowledginghat “the

naming of Pacific Fence in this action was done for identification purposes only”);
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id. at PagelD #1713 (“Island Insurance does not dispute that Pacific Fence, as a
creature of corporation law, likely has no standingEY").

More importantlyregardles®f such concessi@nnothing in the
record indicates that Pacific Fence itself evgreaded any costs or fees defending
Kiewit. As Plaintiffs acknowledge-and aghe DHHL, KIC andKiewit argued to
the state circuit court in 203+there is nothing tbereimbursé to Pacific Fence
becausét did not spend anythingSee, e.g. ECF No. 58 at RpelD #171213
(Plaintiffs' oppositionstatingthat “[a]Jt no time has it ever been suggested that
Pacific Fence was entitled to reimbursement of attorneys’ fees paid by Island
Insurance. Instead, and as pointed out by Kiewit, Island Insurance recogaizes th
its right to reimbursement ‘flows’ from its own inswiasured relationship with
Pacific Fence”).Pacific Fence did not actually defend Kiewitich lesgeserve
any righs from Kiewit—Island Insurance did.

It follows that,because Pacific Fentest nothing and suffered no
“injury in fact,” Pacific Fence has no standing to seek reimbursens&d.ujan v.
Defs. of Wildlife,504 U.S. 555, 56(1992)(requiring, among other elements, a

plaintiff to havesuffered an “injury irfact,” i.e., an “invasion of a legally protected

20 Island Insurance, however, denies that dismissal of Pacific Fence pselsiathel
Insurance from seeking reimburserh&om Kiewit. SeeECF No. 58 at PagelD #1713-14.
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interest which is (a) concrete and particularized, and (b) actual or imminent, not
conjectural or hypotheticgl{citationsand internal quotation marks omitjed o
that extent, Kiewit’'s cuntermotionasto Pacific FenceECF No. 57, and motion
for summary judgment against Pacific Fence, ECF No. 49, are GRANTED. That
IS, the court GRANTS summary judgment against Pacific Fence in favor of Kiewit,
and DISMISSES Pacific Fence as a plaintiff in this action.
B. Island Insurance Has Standing and Kiewit'sOther Defenses Fail

Therealquestions are wheth#re dismissal oPacific Fencalso
prevents Island Insurance from bringing this acteord, if notwhether Kiewit's
defenses otherwise prevent Island Insurance from seeking reimburséiment.
reasons explained to follow, the answer to both questions is no.

1. Standingof Island Insurance

Kiewit argues that Pacific Fence’s dismissal and dissolution prevents
Island Insurance from seeking reimbursemastsland Insurance haself
purportedly acknowleds by statinghat any reimbursement rights “flow from”
Pacific Fence.SeeECF No.57-1 at Pagel3#169394. But thisargumenappears
to be basedn thefalsepremise that Pacific Fence was actuallgurring expenses
defending Kiewit, and that therefore Island Insuranoald belimited to being

reimbursed from Pacific Fence. As set forth above, howPaeific Fence
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incurred no expenses, andKka standing to seek reimbursement. Island Insurance,
on the other hand, defended Kiewit by hiring defense counselaocbrding to
the complaint—spent over $213,000 in defense co8seECF No. 11 at Page ID
#9. It has standing to seek to enforce its reservatiarghts letter Moreover,
Kiewit’'s refusal (whether valid or not) to reimburse defense costs creates an
“actual controversy” for purposes thfis declaratory reliebctionunder either HRS
§ 6321 (providing a declaratory relief remedy under state lamd8 U.S.C.
§ 2201 (same under federal lavih
2. Kiewit's Other Defenses

a. Lack of a Compulsory Counterclaimtime Arthur litigation

Kiewit argues that a reimbursement claim was a compulsory
counterclaim in thérthur litigation and, having not been brought, is barred under
Hawaii Rule of Civil Procedure 13(a), which provides:

A pleading shall state as a counterclaim any claim which
at the time of serving the pleading the pleader has against

21 See, e.g Tri-S Corp. v. W. World Ins. Gdl10 Haw. 473, 490 n.7, 135 P.3d 82, 99 n.7
(2006) (“Tri-S has showed that it suffered financial injury (i.e., the payment of Tafitmajfs
fees) that igairly traceable to WWI’s failure to defend Taft in the underlying action.
Accordingly, Tri-S has a stake in the outcome of this case such as to garalingt”); Gov't
Emps. Ins. Co. v. Dizoll33 F.3d 1220, 1222 (9th Cir. 1998) (en banc) @#duit seeking
federal declaratory relief must first present an actual case or controvéngytiwe meaning of
Article 111, section 2 of the United States Constitution.”) (citation omittetijd. at 1222 n.2
(“[W]e have consistently held that a dispute between an insurer and its insuredeaigids
imposed by an insurance contract satisfies Article llI's case and corgyaeguirement).
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any opposing party, if it arises out of the transaction or

occurrence that is the subject matter of the opposing

party s claim and does not require for its adjudication the

presence of third parties of whom the caamnot

acquire jurisdiction.
Haw. R. Civ. P. 13(a)See, e.gBailey v. State57 Haw. 144, 148, 552 P.2d 365,
369 (1976)“[W] here a defendant has had the opportunity but has failed to assert a
compulsory counterclaim in an action, Rule 13(a) estops him from asserting such
claim in a subsequent actiojj.JPMorgan Chase Bank, N.A. v. Mor2016 WL
6433841, at4 (D. Haw. Oct. 25, 2018gapplying Haw. R. Civ. P. 13(a) to bar a
subsequent claim in federal court).

Hawaii lawappliesa “logical relationship” test to determine whether
two claims arise out of the same “transaction or occurrerfseeéBooth v. Lewis
8 Haw. App. 249, 2553, 798 P.2d 447, 449 (1990)Under Hawaii law, a
counterclaim is compulsory if there is a logical relation betweenrigmal claim
and the counterclaii.e., it arises out of the same aggregate of operative facts as
the original claim.” E. Sav Bank, FSB v. Estebath29 Haw 154, 161 n.13, 296
P.3d 1062, 1069 n.13 (2013) (citing Haw. R. Civ. P. 13(a)).

But evenassuminga counteclaim for reimbursement by Pacific

Fence against Kiewit might have had a “logical relationship” with Kiewit's claim

for indemnification and a defense against Pacific Fence, the argument fails as to
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Island Insurancdoecause Island Insurance was not a party téttier litigation.
Without more Island Insuranceould not have filed a claim for reimbursement.
Indeed, when Pacific Fence waanproperly given its lack of standirgseeking
reimbursement idune2017 in the state circuit court, KIC argued tisdnd
Insurance needed to file its own action. Island Insurance did justtfiing the
present action for declaratory relid¥loreover,in its October 9, 2017 order on
Pacific Fence’®mnibus motionthe state circuit coudid notpreclude
reimbursement even though it recognized that “there is currently no properly
asserted reimbursement claim before it,” ECF Ne2B@t PagelD #1101. Rather,
it denied Pacific Fence’s reimbursement request “without prejudide.”

In short, this argument does not preclude Island Insurance from
seeking reimbursement.

b.  Judicial Estoppel

Next, Kiewitrepeats an argument made to the state cicouitt that
judicial estoppkprevents reimbursement becat®aintiffs (Pacific Fence at that

time) materally changed positions in th&rthur litigation.??

22 pgain, Kiewit argues that defenses as to Pacific Fence also necelsaaiiiand
Insurance’s claims, ECF No. 51-1 at PagelD #1574. Thus, in the next three sectiomsitthe c
sometimes refers to Kiewit's defenses against “Plaintiffidims, even though they are
applicable here only as to Island Insurance
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The Supreme Court describes the judicial estopipelrineas
follows:

[w]lhere a party assumes a certain position in a legal

proceeding, and succeeds in maintaining that position, he

may not thereafterjraply because his interests have

changed, assume a contrary position, especially if it be to

the prejudice of the party who has acquiesced in the

position formerly taken by him.

New Hampshire v. Main®32 U.S. 742, 749 (2001) (quotiBgvis v. Wakelee

156 U.S. 680, 689 (1895)he rule “generally prevents a party from prevailing in
one phase of a case on an argument and then relying on a contradictory argument
to prevail in another phaseld. (quoting Pegram v. Herdrich530 U.S. 211, 227

n.8 (2000)).1t is “an equitable doctrine invoked by a court at its discrétidd. at

750 (quotingRussell v. Rolfs893 F.2d 1033, 1037 (9th Cir990).

Kiewit argues thaPlaintiffs (1) acknowledgel an mmediate duty to
defend under the “complaint allegation” rule @ahcakes of Hawai(2) only
argued that Pacific Fen¢and thus Island Insurancg)ould not have to defend
uncovered claims under a “pass through” theory,(@hdpecifically representeo
the Hawaii Intermediate Court of AppealsArthur | that Pacific Fence was not

contesting that it had an immediate duty to defenepresentation purportedly

relied upon by the appellate cauRlaintiffs have nowchanged positiongrguing
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that they had no duty to defend, or at least that thedthey not arise immediately
but, rather, igletermined at the end of the litigation

But Plaintiffs’ position only changed aftarthur Il announced the
new rulethat, with an indemnity provision in a construction contract, a duty to
defend is not determined until the end of the litigation. Even if Plaintiffs did not
advocate for that position, they are not judicially estopped from raising and
benefitting fromthe change in controlling lawSeeMaui Land & Pineapple Co. v.
Occidental Chem. Corp24 F.Supp.2d 1083, 1086 (DHaw. 1998) (explaining
that the application of judicial estoppel is “inappropriate when a party is merely
changing its position in respontea change in the law{citing Arizona v.
Shamrock Foods Co729 F.2d 1208, 1215 (9th Cir984); Biomedical Patent
Mgmt. Corp. v. Cal. Dept. of Health SenVs05 F.3d 1328, 1342 (Fed. Cir. 2007)
(“[ Defendantjs not judicially estopped from assegia newpositionthat resulted
from a change in the law.{applying Ninth Circuit law #er citing Maui Land &
Pineapplg; Saleh v. BusiB848 F.3d 880, 887 (9th Cir. 201(7)T] he new position
rests on an intervening change in law and therefore is ngicstib judicial
estoppel) (citing Longaberger Co. v. Kql686 F.3d 459, 470 (6th Cir. 2009)

(collecting casespbrogated on other groundsy Montanile v. Bd. of Trs. of Nat
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Elevator Indus. Health Benefit Plab36 S.Ct. 651(2016). In short, pdicial
estoppel does not apply.

c.  Res JudicateClaim Preclusior®

Similar to its compulsorgounterclaim argumeniiewit also argues
that Plaintiffs’claims arebarred by res judicata or “claim preclusion” because
Pacific Fence (and thus Island Insurance which, Kiewit argues, was in “privity”
with Pacific Fence) could have sought reimbursement iAtter litigation but
did not. SeeBremer 104 Hawat53, 85 P.3dat 160 (explaining that claim
preclusion iicludes not only “issudshat] were actually litigated in the first action,
but also ... all grounds of claim and defense which might have been properly
litigatedin the first action but were not litigated or decide@uotingFoytik v.
Chandler 88 Haw. 307, 314, 966 P.2d 619, 626 ()9@8phasis omittedl

This court looks to Hawaii law to determine the preclusive effect of a
Hawaii judgment. SeeMigra v. Warren City Sch. Dist. Bd. of Edué65 U.S. 75,
81 (1984) (“It is now settled that a federal court must give tatasburt
judgment the same preclusive effect as would be given that judgment under the law

of the State in which the judgment was renderedJhder Hawaii lawKiewit has

23 Hawaii law prefers the modern term “claim preclusion” instead of “res judicStee’
Bremer v. Week404 Haw. 43, 53 n.14, 85 P.3d 150, 160 n.14 (2004).
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“the burden of establishing that (1) there was a final judgment on the merits,
(2) both parties are the same or in privity with the parties in the original suit, and
(3) the claim decided in the original suit is identical with the one prespmted
could have been presented] in the action in questiBneimer 104 Hawat54, 85
P.3dat 161
Kiewit points toits October 10, 2017 Rule 54(b) judgment which was
issued “in favor of Kiewit and against Pacific Fence on [Pacific Fence’s]
Counterclaim Against [Kiewit],” and which “adjudicate[d] all of the claims
asserted against Kiewit by any all of the other parties to this actiborECF No.
36-28 at PagelD #110689. Kiewit argues that this is a final judgment on the
merits, invohedthe same parties or those in privity, adjudicatedhe issueshat
are the same or could have been properly raised and decidedhnthine
litigation. Under this judgment, so the argument goes, Kiewit prevailed on its
claim seeking a defense from Pacific Feand cannot challenge that ruling here.
But Kiewit’s claim-preclusion argument is doubdelgedand if
anythingcuts againstKiewit, in favor of Island InsuranceAs describeckarlier,
the state circuit court issued Kiewit’s October 10, 2017 judgment based
specificallyon an earlier October 18, 2010 order thatateded that Kiewit had no

liability (whether for contribution or otherwise) for harm to the Arthurbe
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judgment was issued to confirm that Kiewit was out of the case and need not
participate in the upcoming 2017 trial by the Arthurs against og#meaning
defendants And because Pacific Fence also had no liability for harm to the
Arthurs (based on an earlier September 16, 2010 order) there was no possibility
that Kiewit could have any liability for contribution or indemnity to Pacific Fence
for harm b the Arthurs. And so, just as Kiewit had noted in its motion to the state
circuit court,the October 10, 2017 judgmeadtermined that “fourtiparty claims
asserted by.. Pacific Fence shall be moot and are hereby dismissed.” ECF No.
36-28 at PagelD #1109Although the Rule 54(b) judgment stated that it was “in
favor of Kiewit and against Pacific Fence,” there is no indication that this
judgment meant that Pacific FenoeistdefendKiewit.

To the contrarya differentstate circuit court ordesigneda day
earlieron October 9, 201ikgarding Pacific Fence’s concomitant omnibus mgtion
found exactly the oppostteit specificallydetermined that Pacific Fenbadno
duty to defend Kiewit. ECF No. 3627 at PagelD #110%. In sodoing, the state
circuit courtfaced andejected almost every argument that Kiemotv raises

before this court. If anything, the state circuit court’s October 9, 2017 order

24 Contrary to Kiewit's argument, is not significant that the Pacific Fence order signed
on October 9, 201Was actuallyfiled three minutes after the Kiewit Rule 54(b) judgmeas
enterecdon October 10, 2017Essentially, they were filed together, with complimentary rulings.
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specifically rulingin favor of Pacific Fence on the dutg-defend question is
entitled to res judicata effeandprecludesKiewit from arguing otherwisé&

d.  Statute of Limitatios

Next, Kiewit argues that Island Insuranceggjuest for declaratory
relief and reimbursement is tiafrred becaudsland Insurancéailed to seek
suchrelief for nearly twelve yearafter it began defending Kiewit in May 2006.
According to Kiewit,Island Insurance should have filed a declaratory relief action
within a reasonable time after it issued the May 4, 2006 resendatioghts letter
and its failure to do so bars it from seeking relief now. Kiewit argues that:

Island, for example, could have sought to overturn

Pancake®r argued that it had no current obligation to

defend Kiewit under the insured contract exception to the

contractual liability exclusion to its policy. Island instead

chose to retain and pay its own panel counsel, not

Kiewit's counsel, in order to control the defense of
Kiewit for a decade and opportunisticadigught to

25 The October 9, 2017 order wagparently never reduced to a judgmgné Arthur
docket reflects th&acific Fence withdrew its June 2017 request for a Rule 54(b) judgment
leading to some uncertainty whether the first element of the-gleggiusion test is met to be
able to apply the doctrine against Kiew8eeBremer 104 Haw. at 54, 85 P.3d at 161 (requiring
“a final judgment on the merits” for claim preclusion t@lp. NeverthelesgheArthur docket
has been closed for over a yagven stipulations to dismiss the remain#ghur defendants in
2018. In practical effect, the October 9, 2017 order is final. In any event, as eistugsliow,
Kiewit's Rule 54(b) judgment+hich is certainly final-establishes that Pacific Fence has no
duty to indemnify Kiewit and so, undérthur Il (determining the duty to defend “at the end of
the litigation”) Pacific Fence has no corresponding duty to defend. Thus, the court neég not re
on res judicata to rule in favor of Island Insurance, and it addresses each ibEKiefenses on
their merits.
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capitalize on a holding that its own insured Pacific Fence
advocated against in the same action.

ECF No. 511 at PagelD #1577.

Initially, the court rejects Kiewit's arguments that Island Insurance
was motivated to “control the defense of Kiewit for a decade,” and is now
improperlytaking a position “that its own insured Pacific Fence advocated against
in the same action.1d. The record reflects that Island Insurance hired
independent counsel (Cary Tanaka) to defend Kiewitadsdlutely nothingn the
currentrecord suggest®at Island Insurance improperly controlled that counsel
(and certainly no more than Kiewit's own CGL carrier might havidjhough
retained by Island Insurance, that counsel represented Kiewttisland
Insurance—with duties owed to Kiewito account foKiewit’s interest’'s only.See
Finley v. Home Ins. Cp90 Haw. 25, 33975 P.2d 1145, 1153 (1998§jecting
the position that retained counsel engages in “dual representatioth)ing
indicates that Island Insurance interfered with Tanaka’s representation of,Kiewit
or somehow coordinate@r refrained from coordinating) position regarding
Islandinsurance’s coverage dutieSedd. (reiterating that an insurer may not
interfere with a retained attorney’s professional judgment). Indeed, retained
counsebkuccessfully defendéagiewit, obtaininga binding order finding<iewit

hadno liability for possibledamages to the Arthurs.
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With 20/20hindsight, especially given that Saweentuallyprevailed
in Arthur II, it may be that Island Insurance could have taken a more aggressive
position and—instead ofacknowledging under the “complaint allegation” rule that
it should defendiewit because othe potential for liability on the part of its
insured, Pacific Feneeformally challenged the nature of its (and Pacific Fence’s)
duty to defendy filing a separate declaratory relief action at that time. But, again,
given thenatureof Hawaii law at the time, a decision through experienced
coverage counsel to provide coverage while reserving regleismiso have been
bothsensible and pragmatit. Somewhat ironidéy, aless conservative position
by Island Insuranceight have been to Kiewit's detriment, and might have invited
a bad faith suiby Pacific Fencagainst Island Insurance or a breatitontract
claim by Kiewit against Pacific Fence

In any event, its unclear what an earlier declaratory relief action
would have accomplished. As Island Insurapomts ouithe legal questions

regardingPancakes of Hawaand defense duties in construction contracts under

26 |sland Insurance owed different duties to its insured, Pacific Fence, thaedtto
Kiewit (which was only owed contractuduties from Pacific Fence)Under Kiewit's theory, if
Island Insurance had filed a declaratory relief action at that time against,Kieppears that it
would alsohave been requiredd namets own insuredPacific Fenceas a defendantThis may
have been necessary to argue that the Kiewit/Pacific Fence subcontract’s ipgeavision
was void under HRS § 431:10-222 and thus was not a covered “insured contract” such that
Island Insurance owed no duty to indemnify Pacific Fence. This issue ailgghtave factored
into a decision whether to file a declaratory relief action.
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HRS 8431-10-222 were already being litigated in thAehur litigation itself. And
for that reason, a separate declaratory relief action rfegimight not) simply

have been stayed to prevent duplicative litigatiSee, e.gBurlington Ins. Cq

758 F. Supp. 2d at 1133 (staying declaratory relief action seeking a ruling
regarding reimbursement of costs in an ongoing actidnyl a damages claim for
reimbursement of defense costs might not hmeen ripe until the amount of those
costs were actually known.

Ultimately, however, after analyzing the long and complex history of
the Arthur litigation, itis evidentthat the claims Island Insuranisscurrently
making—its duty to defend and entitlementr@imbursement-aredifferentthan
those it could have brought in 2006 when it issued its resernvaitioghts letter to
Kiewit. That is, thereciseclaimsisland Insurancaremaking now did not arise
until June 27, 2016t the earliest when the Hawaii Supreme Court published
Arthur II. It was then that it became established thdh an indemnity provision
like that in the Pacific Fence/Kiewgbnstructiorsubcontract, a duty to defend
would not be determined until the end of the litigation. And at that point, &thad
least arguably beesstablished (based on the state circuit court orders from 2010)
that Pacific Fence had no duty to indemnify Kiewénd thus, undehrthur I,

also had no duty to defenénd later state circuit court decisioms2017
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confirmed thatrthur Il applied retroactively to similadgituated parties in the
Arthur litigation. It was at that point when Island Insurance had a sufficient factual
basis to file a declaratory relief action undethur Il. Cf. SelectiveNay Ins. Co.

v. Hosp Grp. Sers,, Inc, 119 A.3d 1035, 1050 (Pa. 2015) (“Until an insurance
company has a sufficient factual basis to decline to defend (and thus, decline to
indemnify) its insured in a third party’s action, there is no justiciable consover

for the trial court to decidand no cause of actidor declaratory judgment.”)
(citations omitted).

Given anearliestaccrual date of June 27, 2016, Plaintiffs brought the
current declaratory relief action in a timely fashion. Indeed, they brought this
action shortly aftethe October9, 2017state circuit courbrderin the Arthur
litigation that denied without prejudice Pacific Fence’s reimbursement request.
Accordingly, Kiewit’s statute of limitations defense fails.

C. Plaintiffs’ Motion is Granted in Favor of Island Insurance

Finally, the court addresses Plaintiffs’ initial motion for partial
summary judgment, ECF No. 36, seeking a declaration that they did not owe a duty
to defend Kiewit, and thus are entitled to enforce Island Insurakia/<, 2006
reservatiorof-rights letter. Because Pacific Fence itself has no standing to bring

these claims, the court’s rulings are limited to Island Insurafnod, having
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survived Kiewit's waiveirelated challenges, Island Insurance is entitled to sauch
declaration.

This conclusion follows fromArthur Il and the state circuit court’s
October 2017 orders. snoted earlierfthese questions are maherwise
established by claim preclusidhjs court corfirms thatIsland Insurance is entitled
to a declaration that it hdand had) no duty to defend Kiewit in tAethur
litigation. The facts fit squarely within the Island Insurance’s reservatiarghts
letter.

UnderArthur I, for constructiorcontract indemnity provisions, “the
scope ofthg duty to defend is deterined at the end of litigation.138 Haw. at
97, 377 P.3d at 38. That is, “the duties to indemnify and defend in construction
contracts” are “coextensivefd. at 97, 377 P.3d at 38\othing inArthur I
specifically requires a final judgmetat determinghe “end of litigation.” Rather,
an indemnitor’s (or potential indemtar’s) duty to defend is determinachenthe
concomitant duty to indemnify is fina{For example Arthur II's rule appears to
work like this: if at the “end of litigatiori’ a hypothetical defendasithdemnitor
was foundo be liable for fifty percentf a plaintiff's damages based orath

defendanindemnitor’'s own negligence, then that defendademnitor would be
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liable not only fo indemnifying the indemnitee fdnalf the damages, but also for a
corresponding amount of defense costs.)

Here, the state circuit court’s October 9, 2017 ogilantingPacific
Fencés omnibus motionand itsOctober 10, 2017 Rule 54()dgmententeredn
favor of Kiewit, both confirm (if it was not clear earlier) that Kiewit has no
possible liability to the ArthursThey both confirm that Pacific Fence can have no
possible indemnification responsibility. It has therefore been establisitdatie
“end of the litigation>—that Pacific Fence hatb correspondinduty to defend
and is not responsible for any defense costs to Kiewit. Island Insurance is entitled
to such a declaration as a matter of law urdberHRS §631-1 or 28 U.S.C.
§2201.

Moreover sland Insurance’s May 4, 2006 reservatadrrights letter
was perfectly clear. Island Insurance told Kiew&major construction and
engineering firm andophisticateaorporate entity-that “Island reserves the right
to stop paying for Kiewit's defense . . . should it be determined that there is no
potential for Pacific Fence to have to indemnify Kiewit under the subcontract for
the Kalawahine Streamside project,” and that “Island reserves the right to seek
reimbursement from Kiewit of attornefees and other costs of defense if it is

determined that Pacific Fence was not obligated to defend Kiewit under the
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subcontract.” ECF No. 367 at PagelD #913Under the terms of that lettet,has
been determined (if not by the state circuit court, then by this court) that “Pacific
Fence was not obligated to defend Kiewnter the subcontrgttandthuslisland
Insurancehas the right to seek reimbursement.

Kiewit argues, as it did to the state circuit court, that no Hawaii court
has specificallallowed the enforcement of such a reservatbnights letter by an
insurance company. It asks the court to follelatappears to ban“emerging
rule” that insurance companies may not seek reimbursement of defense costs for
nontcovered claimsgainst an isured especially where the insurance policy itself
does not contain a right to reimbursem@mtd where Pacific Fence’s Island
Insurance CGL policy did not include a right of reimburseme®ée, e.q.

National Su. Corp. v. Immunex Corp297 P.3®b88 693 (Wash. 2013) (en banc)
(“More recently, however, courts deciding in the first instance whether insurers can
recover defense costs have generally concluded that they €gr@en. Agents

Ins. Co. of Am., Inc. v. Midwest Sporting Goods, NE.2d 1092, 1102\.

2005) (“A's a matter of public policy, we cannot condone an arrangement where an
insurer can unilaterally modify its contract, through a reservation of rights, to allow
for reimbursement of defense costs in the event a court later finds that the insurer

owes no duty to deferif); Am. & Foreign Ins. Co. v. Jerty Sport Ctr., InG.2
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A.3d 526, 544Ra.2010)(“Where the insurance contract is silent about the
insurefts right to reimbursement of defense costs, permitting reimbursement for
costs the insurer spent exercising its right and duty to defend potentially covered
claims prior to a cours determination of coverage..would amount to a

retroactive erosion of the broad duty to def&ndee alsdrestatement of the Law

of Liability Insurance 81 (Oct. 2019 updatg)'Unless otherwise statien the
insurance policy or otherwise agreed to by the insured, an insurer may not seek
recoupment of defense costs from the insured, even when it is subsequently
determined that the insurer did not have a duty to defend or pay defense costs.”)
(adopting ‘Mminority” position)

On the other hand, Island Insurance points to other case law holding
the opposite-i.e., that an insurer is allowed to seek reimbursement from an
insured of defense costs incurred defending uncovered claitns,iffsured is
given proper notice by a reservation of rights letteee, e.g Scottsdale Ins. Cp.
2007 WL 2247795, at *7pfedictingHawaii law under th&rie doctrine);Buss v.
Superior Court939 P.2d 766, 776 (Cal. 1997) (holdihgt “[a]s to the claims that
are not even potentially covered.the insurer may indeed seek reimbursement for
defense costs. . .The insurer therefore has a right of reimbursement that is

implied in law as quastontractual, whether or not it has one that is implied in fact
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in the policyas contractudl); Sec. Ins. Co. of Hartford v. Lumbermens Mut. Cas.

Co, 826 A.2d 107, 125Qonn.2003) (“Where the insurer defends the insured

against an action that includes claims not even potentially covered by the insurance

policy, a court will ordereimbursement for the cost of defending the uncovered

claims in order to prevent the insured from receiving a windfahié&cla Mining

Co.v.N.H. Ins. G, 811 P.2d 1083, 1089 (Colb991)(en banc) (The

appropriate course of action for esurer who believes that it is under no

obligation to defend, is to provide a defense to the insured under a reservation of

its rights to seek reimbursement should the facts at trial prove that the incident

resulting in liability was not covered by the policy, or to file a declaratory

judgment action after the underlying case has been adjudi¢ated.
Thiscaselawhoweverjs inapplicableone way or the otheand

ultimately halittle bearing on the question before the codts. emphasized

throughoutKiewit was not an insuredf Island InsuranceThis case does not, for

examplejnvolve Island Insurance seeking reimbursement fRawific Fencdor

costslsland Insurancencurred in defending Pacific FencBlor does iinvolve

Island Insurance’s righb seek reimbursement froacific Fencdor costs that

Island Insurance expended for a potential “lagsder its CGLpolicy’s “insured

contract” clausénow thatArthur Il has clarified the legal landscap&ather, i
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involvesenforcing an unambiguousservatiorof-rights letter against Kiewia
third-party, to recover costs of defense that Island Insurarmered based on a
theory that the Hawaii Supreme Courtirthur 1l discredited’” Arthur 1l held
that the KiewitPacific Fencesubcontract’'s indemnity clause was void and violated
HRS§431:10222 to the extent it required an immediate defense of potentially
noncovered claimslslandinsuranceshould not have been defending Kiewit.
The tension in case law regarding the insimsured reimbursement
guestiongenerallyturns on whether the insurance policy itself contains a right to
reimbursement-as opposed to being asserted only in a reservafioights letter.
And cases disallowing reimbursement are baseignificant parbnthewell-
establishedbrinciple of insurance lavthat a duty to defend an entire dunicluding

uncovered claimsarisesmmediately whenever there is a potential for

27 Kiewit—which was receiving a defense under an “insured contract” provision in
Pacific Fence’s Island Insurance CGL poliewas not an intended thinhrty beneficiary
entitled to enforce provisions of that CGL polic$ee, e.g.York Int'l Grp. v. Cincinnati Ins.
Co, 2007 WL 2667984 at *8 (E.D. Pa. Sept. 5, 200[M]he fact that the CGL Policy contains
an ‘insured contract’ clause does not manifest sufficient intent to confeptity beneficiary
status upon the [indemnitee].fremco, Inc. v. Penn. Mfrs. Ass’'n Ins. (882 A.2d 1120,
1122-23 (Pa. Super. Ct. 2003) (finding an indemnitee was not an intendegatyrdbeneficiary
although covered under a CGL policy for “damages . . . [a]Jssumed in a contracenagt
that is an ‘insured contract”—the same “insured contract” provision in Islawdnce’<CGL
policy); cf. Simmons v. Pyd.05 Haw. 112, 118, 94 P.3d 667, 673 (2004) (concluding that an
injured thirdparty claimant is not a thirgarty beneficiary of a selhsurer, and that the tort of
bad faith only arises out a contractual relationship between an insurer andrad)ins

Indeed, undeBimmonsit appears that Kiewit’s bad faith counterclaim against Island
Insurance fails as a matter of law.

69



indemnification. See, e.gJerry’s Sport Ctr, 2 A.3d at 544 (“[ermitting
reimbursement for costs the insurer ggercising its right and duty to defend
potentially covered claims prior to a court’s determination of coverage . . . would
amount to a retroactive erosion of the broad duty to defend[.]").

But neitherof those factorgxisis here Kiewit was not a party to
Pacific Fence’s Island Insurance CGL policy and was not an intendegbéniyd
beneficiaryentitled to enforc&. See, e.gYork Int'l Grp,, 2007 WL 2667984 at
*8. Thus, ay lack of (or inclusion of) reimbursement language in that pddicy
only significant ago reimbursement frorRacific Fenceand ismmaterial to
determiningKiewit’s rights. And, afterArthur Il, the duty to defend with a
constructiorcontract indemnity provision is not determined until the end of
litigation. In this context, the duty to defend is narrow, not bre#itere is no
“‘complaint allegation” rule

Accordingly, the court need not reaeland offers no opinion
regarding—the still apparently unresolved question of Haweaw whether (or
under what circumstances) an insurance company defending an insured under a
reservation of rights would be entitled to seek reimbursement of defense costs.

As it is, then, the court relies @quasicontact theory of unjust

enrichment to allow Island Insurance to enforce its reservafioights letter.
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See, e.gDurette v. Aloha Plastic Recycling, Iné05 Haw 490,505,100 P.3d 60,
75 (2004 )recognizing the doctrine of unjust enrichment where someone
“conferred a berfé upon the opposing party and that the retention of that benefit
would be unjust) (citation, quotationsand bracketemitted);Small v. Badenhqp

67 Haw. 626636, 701 P.2d 647, 654 (Haw985) ({I]t is axiomatic that[a]

person who has been unjustligriched at the expense of another is required to
make restitution to the oth&). (quoting Restatement of Restitutiorl § Hong v.
Kong 5 Haw.App. 174,181,683 P.2d 833, 840 (1984h(icating that amction

In quastcontract lies to prevent one pen from being inequitably enriched at
anothets expense).

As previously explained, Island Insurance was defending Kiewit
based on an indemnity clause that violated Hawaii law. It should not have been
defending Kiewit, and had no such duty. Nevertlglesuccessfully defended
Kiewit. The court recognizes, especially after reviewing and analyzing the
complex and lengthy background of this action, thatrtiag be aunique situation
necessarily resulting frolirthur II's application to existing parse Even so,
however, mjust enrichment principles apphAnd as set forth in the plain terms of

its reservatiorof-rights letter, Island Insurance is entitled to reimbursement.
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V. CONCLUSION

For the foregoing reasons, the cdBRANTS Kiewit's amended
countemotion, ECF No57 and motion for summary judgment as to Pacific Fence,
ECF No. 49in PART. Pacific Fence is DISMISSED as a plaintiff.all other
respects, those motions are DENIED.

Kiewit’'s motions for summary judgment as to Island Insurance, ECF
No. 51 is DENIED.

Plaintiffs’ motion for partial summary judgment, ECF No. 36, is
GRANTED in part as to Island Insurandsland Insurance had no duty to defend
Kiewit, and may enforce its May 4, 2006 reservatdmights letter.

The artiesare directedd meet and confer within two weeks of this
orderto discuss whethasr to what extenbvther aspects dhis case rema. By
way of example onlyalthough Island Insurance’s complaint alleges thatitrred
$213,867.46 in defense fees and costs, are further proceadtegsary to
confirmor challenge that amount? Does Kiewit intend to pursuzad faith
counterclaimagainst Island Insuran2@ After meeting and conferring, the parties

are further directed to contact Magistrate JudpgsPorter to arrange a scheduling

28 As noted aboveSimmonsndicates that an injured thigiarty claimant may not sue the
tortfeasors insurer for bad faithSeel05 Haw. at 118, 94 P.3d at 673.
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or status conference to discusschedule for anfurther proceedings in this
action.
IT IS SOORDERED.

DATED: Honolulu, HawaiiJanuary 2, 2020.

<PTESRIST,,

e (o e

%, /s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge

GGA, Inc., dba Pacific Fence et al. v. Kiewit Infrastructure West Cio. No. 18-00110 JMS-
WRP, Order Granting in Part and Denying in Part Motions for Summary Judgnfeattiad
SummaryJudgment, ECF Nos. 36, 49, 51, 57

73



