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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

UNITED STATES OF AMERICA Civ. No. 1800145JMSRT
Plaintiff, ORDER(1) GRANTING IN PART
PLAINTIFF'S MOTION FOR
VS. PARTIAL SUMMARY JUDGMENT,
ECF NO. 48; (2) GRANTING
SANDWICH ISLES PLAINTIFF'S MOTION TO

COMMUNICATIONS, INC., ET AL,, DISMISS COUNTERCLAIM,ECF
NO. 52; AND (3) GRANTING
Defendants. THIRD-PARTY DEFENDANTS’
MOTION TO DISMISS
INDIVIDUAL CAPACITY CLAIMS,
AND RELATED COUNTERCLAIMS ECF NO. 55

AND THIRD-PARTY CLAIMS.

ORDER (1) GRANTING IN PART PLAINTIFF'S MOTION FOR PARTIAL
SUMMARY JUDGMENT, ECF NO. 48; (2) GRANTING PLAINTIFF'S
MOTION TO DISMISS COUNTERCLAIM, ECF NO. 52; AND
(3) GRANTING THIRD -PARTY DEFENDANTS’ MOTION TO DISMISS
INDIVIDUAL CAPACITY CLAIMS, ECFE NO. 55

l. INTRODUCTION

The courtaddressethree motions in this suit brought by Plaintiff
United States of America (“Plaintiff’ or “United Statesiiising fromthealleged
breach of certain promissory notes by Defendant Sandwich Isles Communications,

Inc. (“Sandwich Isles” or “SIC")
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First,the United States seeks summary judgment on Count One of its
Complaint, arguing that it is undisputed tBandwich Isle®ias breached loan
contracts—owing the United Statewell over $13 million—by defaultingon
loans made to Sandwich Islesthy RuralTelephone BankK‘RTB”), predecessor
to theRural UtilitiesService (“RUS”),which is an agency of the U.S. Department
of Agriculture (“USDA”). SeeECF No. 48t The United Statealso move for
summary judgment on Count Twegeking to foreclosenmediatdy on the loans
and tosell all property pledged as collateraltit is no longer pursuing such relief
at this stage of the proceedings

Secondthe United States-as counterclairbefendantshe USDA,;
the Federal Communications Commission (“FCQR)it Pai (“Pai”), Lisa Hone
(“Hone”), Sharon Gillet(*Gillett”) , and Carol Mattey‘Mattey”) in their official
capacities as current or former FCC officials; and Kenneth Jolffisdmson”) in
his official capacity as head tife RUS (collectively,the “Official Capacity
CounterDefendants or simply the “United Statey—moves to dismiss the
counterclainbrought againghem by Sandwich Isles and “additional

counterclaimants” lini Pate$io and Kaleo CullenSeeECF No. 52.

! Plaintiff's Motion for Partial Summary Judgmetibes not address the other Counts of
the Complaint, alleging (1) violations of the Fedétabrity Statute, 31 U.S.C. § 3713, for
preferential transfers to others while Sandwich Isles was “insgiv@ptviolations of provisions
of the Federal Debt Collection Procedures Act, 28 U.S.C. § 3304, for post-insolvency fraudulent
transfersand(3) beaches of fiduciary dutySeegenerallyECF No. lat 11174 to 279.



Third, Pai, Hone, Gillett, Matty, and Johnson, in thendividual
capacities (collectivelthe“l ndividual CapacityThird-Party Defendanty,
separatelynove to dismiss all thirgharty claims against then®eeECF No. 55.

Having considered thextensivewritten briefing and oral arguments
of counsehtthe April 29, 2019 hearindghe court rules as follows:

Plaintiff’'s Motion for Partial Summary Judgment, ECF No.i48,
GRANTED in part Itis granted as to Count Ohecauséhe record establishes
thatSandwich Isles has breached the promissory notes at issue and is in default
Is denied without prejudicas to Count Twdecaus®f an existing bankruptcy
stay and, in any evemirocedural and substantive requirements remain btfere
sale ofall collateral can occuag conceded by Plaintiff).

The United States’ Motion to Dismig€ounterclainof Sandwich
Isles, Patelesio and CulldBCF No. 52js GRANTED withleave to amendBy
August B, 2019 Sandwich Isles mafyfle an amended counterclairas to Count
One of itsCounterclaim onk~that attempts to cure the defects identified in this
Order.

Finally, the Individual CapacityThird-Party Defendants’ Motion to
Dismiss ECF No.55,is GRANTED with prejudice The claims again®ai, Hone,
Gillett, Mattey, and Johnson, theirindividual capacies,fail to state viable
causesf-action undeBivensv. Six Unknown Agents of the Federal Bureau of
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Narcotics 403 U.S. 388 (1971), and any such amendment would beuntker
Ziglar v. Abbasi 137 S. Ct. 18431857(2017).

. BACKGROUND

A. Factual Background
1. Sandwich Isles

Sandwich Isles was formed in the riiEI90s tgprovide
telecommunications servicesnative Hawaiians orlawaiianhomelands ECF
No. 261 {29 at PagelD #590See generalliNelson v. Hawaiian Hom&Somm’n
127 Haw. 185, 1889, 277 P.3d 279, 2833 (2012) (explaining basic history of
the Hawaiian Homes Commission Adakaki v. Lingle 477 F.3d 1048, 10585
(9th Cir. 2007) (also setting forth histpgnd explaining that the StaiéHawaii
Department of Hawaii Home Lands administers Hawaiian home lands for the
benefit of “native Hawaiians,” defined by the Hawaiian Homes CommissioasAct
“any descendant of not less than dvadf part of the blood of the races inhabiting
the Hawaiian Islands pveus to 1778). Hawaiian home lands are primarily
locatedin rural or more remote areas, and “[b]ecause of the remote and non
contiguous nature of the Home Lands, the cost to provide infrastructure to these
areas is very high.” ECF No. 26120 at Pagk® #587.

According to the Complaint, “at times relevant,” Defendant Albert
S.N. Hee (“Hee"has been Sandwich Islgg’esidentandsecretary, andne of its
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directors. ECF No. 116 at PagelD #5Hee was presidefiuntil a date in 2013
after August 30, 2013.1d. 119. He remained secretary “until a date in 2013,”
and a director until July 13, 201%d. 11119, 20. Sandwich Isles’ current president
andsecretary is Defendant Jane&nn Olds (“Olds”), havindbecome presient

“on a date in @13 after August 30, 2013.1d. 113, 14 at PagelB#4, 5.

Sandwich Isles is a whoHgwned subsidiary of Defendant Waimana
Enterprises, Inc. ("Waimana”), which is a Hawaii corporatitth 1133, 107 at
PagelD #, 17. BeforeDecember 2012, Hee was the sole owner of Waimkha.
f111at PagelD #17. After December 2012, Hee owned 10% of Waimana, with
the other 90% owned by trusts benefitting Hee’s childidny 112at PagelD #18.
The directors of Waimana “at various tisneelevarit to this case, have been Hee,
his wife, and their childrenld. 108 at PagelD #17. In addition to Sandwich
Isles, Waimanavholly owns as subsidiaries Defendants Ql&amn, Inc.and
Ho'opda Insurance Corpld. 11113, 114at PagelD #18. Dehdants Paniolo
Cable Company, LLC and Pa Makani LLC are owned indirectly by trusts
benefitting Hee’s childrenld. 115, 116.

When the Complaint was filesh April 20, 2018Hee was
incarcerated at a Federal Correctional Institution located in Hauee, Indiana.

Id. 18 at PagelD #5 As set forth in a Judgment entered on January 7, 2086,
was convicte@nd sentenced to 46 months imprisonnmmvarious taxelated
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chargesstemming from a grand jury indictmefinist returned orSeptember 17,
2014. SeeUnited States v. Albert S.N. Hé&rim. No. 1400826 SOM (D. Haw.)
(ECF Nos. 1, 2423. His conviction was affirmed on March 14, 201SeeUnited
States v. He&81 F. App’x 650 (9th Cir. Mar. 14, 2017) (mem.).
“The evidence at trial established that Hee had characterized millions
of dollars in personal expenses as business expenses incufW&dimand.” Hee
v. United State2018 WL 4609932at *1 (D. Haw. Sept. 25, 2018) (denying
8 2255 petition). Specifically,

Trial evidence established that, between 2002 and 2012,
Hee used Waimana to pay millions of dollars in personal
expenses, including personal massages, college tuition
for his children, living expenses for his children, and
credit card charges such as those for family vacations to
France, Switzerland, Tahiti, Disney World, and the
Mauna Lani resortHee also had Waimana pay salaries
and benefits to his wife and children, even while his
children were fultime students doing no work for the
company.And although Hee claimed that parchased

the Santa Clara house as an investment by Waimana,
Heés son and daughter lived in the house while
attending college and rented out rooms to classmates
without submitting the rent proceeds to Waimana.
Waimana wrongfully deducted the expensesanporate

2 The court takes judicial notice of Hee’s conviction, and of various court decisions and
published adhinistrative orders related to it andSandwich Islesasdiscussed later in this
Order. See, e.gHarris v. Cty. of Orange682 F.3d 1126, 1132 (9th Cir. 2012) (“[Courts] may
take judicial notice of undisputed matters of public record . . ., including documentsian file
federal or state courts.”) (citations omitted). This includes “recordsegruats of administrative
bodes.” United States v. Ritchi@42 F.3d 903, 909 (9th Cir. 2003) (citation omitted).



tax returns, and Hee failed to report the receipt of any
rental income on his personal tax returAdter an
elevenday trial, the jury returned a verdict of guilty
beyond a reasonable doubt on all counts.

2. Loans fromthe RTB and Funding from the FCC’s USF Rygram
To partially finance construction and opeamat of Sandwich Isles’

telecommunications services on Hawaiian home lands, Sandwich Isles and the
United Stateentered into a series of loagreemersand correspaiing
promissory notefom September 1997 to April 2001. ECF No.37at PagelD
#10. Thethreeloans totaling over $16 million, were made by the RTBursuant
to theRural Electrification Act of 1936, as amended, 7 U.S.C. § 901 etss).
Kenneth Kichno Decl. 1%-6, ECF No. 5@t PagelD #939 RTB was an agency
of the USDA but was dissolved in 2006, and was succeeded [Ulse which is
also an agency of the USDAd. 19 at PagelD #940As of Januaryl, 2013,
Sandwich Isles was required to make monthly installment paymettsRtJS of

$1,086,758.011d. 35 at PagelD #942.

3 The court overrules Sandwich Isles’ objections to Kuchno’s declaration, arguiiity tha
is insufficientto authenticate the various financial records attached t©dhgplaint and to
Kuchno's declarationSeeECF No. 108 at Page ID #1326-27. Kuchno declares under penalty
of perjury that he is a current Deputy Assistant Administrator with the RW\ghaorkedthere
since 1980 and as Deputy Assistant Administrator since 2014. ECF No. 90 that capacity,
he attests to having personal knowledge of facts, issues, and documents @farhésl t
declaration.Id. § 4. His declaration is sufficient to authenticate the recond$,Sandwich Isles
offers ndhing wntrary to question tlreauthenticity.



Meanwhile, Sandwich Isles was receiving subsidies from the FCC as
part of the FCC’s Universal Service Fund (“USF”). Inddedjualify for certain
loan advanceshe RUS required Sandwich Isles to providgeridence that [it] has
received approval to participate in the Universal Service Fsodhathe RUS
could “determine that the revenues derived by [Sandwich Isles] frohfrisad,
along with the revenues derived by [Sandwich Isles] from all other sources, will be
sufficient to enable [Sandwich Isles] to maintain” a certain level of financial
health. ECF No.-1L {5 at Page ID #76.

The USF is a funding stream t[ffe&CC] usesto subsidize
telecommunications and information services in rural and
high-cost areas, as well as for schools, libraries, and low
income householdsA7 U.S.C. § 254(b)(3), (h)(1)(B).

The USF receives its funding from businesses in the
telecommunicationsector; some businesses are required
by statute to contribute while others must contribute only
when thgFCC] has, in its discretion, required them to do
so. Specifically, the Act mandates contributions from
“[e]very telecommunications carrier that proes

interstate telecommunications servicekl’ 8§ 254(d).
Moreover, under its permissive contribution authority,
the [FCC] may demand USF contributions from “[a]ny
other provider of interstate telecommunicationsif the
public interest so requirestd.

Vonage Holdings Corp. v. F.C.C189 F.3d 1232, 1236 (D.C.rC2007).
As addressediater in this Order, the USF was established to fulfill

certain principles, including that:



Consumers in all regions of the Nation, includingdow

income consumers and those in rural, insular, and high

cost areas, should have access to telecommunications and

Information services, including interexchange services

and advanced telecommunications and information

services, that are reasonably comparable to those services

provided in urban areas and that are available at rates that

are reasonably comparable to rates charged for similar

services in urban areas.

47 U.S.C 8 254(b)(3), and that “[t]here should be specific, predictable and
sufficient Federal and State mechanisms to preserve and advance universal
service! 47 U.S.C.8254(b)(5).

In 2005, Sandwich Isles was receivid§F highcost support in the
amount of $14,000 péloop” (or line) per year. ECF No. 26 7152 to 59 at
PagelD #597 to 601n re Sandwichdles Commins 20 FCC Rcd. 8999006
n.53 2005 WL 1147760 at **5 n.5@May 16, 2005).

3.  The 2011 Transformation Order, and 2013 Waiver Denial

In 2011,“the FCC tomprehensivg reformed’ its existing regulatory
system for telephone servicelii re FCC 13161, 753 F.3d 1015, 1035 (10th Cir.
2014). “On February 9, 2011, the FCC igsbaeéNotice of Proposed Rulemaking
(NPRM) ‘proposing to fundamentally modernize the FCC’s Universal Service
Fund (USF or Fund) andtercarrier compensation (ICC) systemld. at 103536
(citation and brackets omittedis a result, on November 18, 2011, the FCC

issueda comprehensiv@75pageReport and Ordegthe “Transformation Order,)

9



that, among other matters, reformed itienner and amouwf USF payouts made
to rural carriers.Seeln re Connect America Fun@6 FCC Rcd. 17662011 WL
5844975 (Nov. 18, 2011petitions for review deniedh re FCC 11161, 753 F.3d
at 1033 see alsdn re FCC 11161, 753 F.3d af.070 (analyzing changde USF
subsidies)

The Transformation Ordénstituted a $250 per line per month cap on
USF support, effective July 201&eed7 C.F.R854.302(a). This was a
significant reduction from the $14,000 per line per year that Sandwich Isles had
been receivig. As summarized by the United States, “[tlhe Transformation Order
affected. . . all high-cost USF recipients by establishing, ‘for the first time,’ a
‘budget for the higkcost programs within USF’ to ‘protect consumers and
businesses that ultimately poy USF through fees on their communications
bills.” ECF No. 551 at PagelD #1037 (quoting Transformation Order, 26 FCC
Rcd. 176631 18).

The FCC recognized that its reforms could impact particular
recipientdifferently, so the Transformation Ordetadished a “waiver
mechanism under which a carrier can seek relief from some or all of our reforms if
the carrier can demonstrate that the reduction in existingdaghsupport would
put consumers at risk of losing voice service’ .ld. (quoting Transformation
Order 182, 193, 539).See alsdn re FCC 11161, 753 F.3d at 1069 (explaining
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that “the Order made clear that if ‘any ratiereturn carrier can effectively
demonstrate that it needs additional support to avoid constitutiaaelfiscatory
rates, the FCC will consider a waiver request for additional suppoditing
Transformation Ordeff 294).

Sandwich Isles sought a waiver from the Transformation Order, and
its $250 per line per month cap on USF subsidies, but the FCC denied its request
on May 10, 2013.Seeln re Connect America Fun@8 FCC Rcd. 6553, 2013 WL
1962345 (May 10, 2013)The FCCs denial concluded as follows:

We conclude that Sandwich Isles has failed to show good
cause for a waiver at this time. In particular, Sandwich
Isles seeks a waiver that would allow it to retain a
number of significant and wasteful expenses, totaling
manymillions of dollars, including significant payments

to a number of affiliated and closelglated companies.
Indeed, Sandwich Isles’ corporate expenses are 623
percent greater than the average for companies of similar
size with the highest corporate operations expenses. . . .
Sandwich Isles may file a new petition for waiver in the
future, once it is able to restructure its operations in an
appropriate manner that allows it to reduce unreasonable
expenses.

2013 WL 1962345, at **1 Sandwich Isles apparently did not appeal that denial.

And in a different decisiomirelated proceedings, on December 5,
2016, the FCC issued administrative Order conclutg that ‘Sandwich Isles
improperly received payments in the amount of $27,270,390 from the feddral hig
cost support mechanisms from 2002 to June 2015,” and findingatmaifhfs] to
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be determined of the inflated management fees paid by Sandwich Isles to its parent
company Waimana. . were excessive.ln re Sandwich Isles Conu'ns, 31 FCC
Rcd. 12999, 2016 WL 7129748 **1 (Dec. 5, 2016) Among other thingshe
Order requird Sandwich Isles to repakie $27 million that it improperly received,
andit continued a suspensionfofther USF payments to Sandwich Isllkeat the
FCC had implemented on July 28, 2018. at **10

The FCC denied reconsideration of that Order on January 3, 2019.
See In re Sandwich Isles Cogins, Inc., 2019 WL 105385K.C.C.18-172Jan. 3,
2019). And, on May 17, 2019, the Court of Appe#ds the District of Columbia
dismissedas untimelySandwich Isles’ appeal of thegconsideratioi®©rder. See
Sandwich Isles Commc’ns, Inc. v. FQD19 WL 2%4087 (D.C. Cir. May 17,
2019).

4.  Sandwich Isles Stops Making Full Payments on the Loans

Meanwhle, in an April 25, 2013 letter from Hee to the Secretary of
Agriculture, Sandwich Isles-given the FCC’s adoption of the Transformation
Orderlowering USF payment@nd apparently while its waiver petition was still
pending—notified the FCC that Sandwidkles “is unable to continue making
interest and principal payments on [its] RUS loans.” ECF Nd.8& PagelD

#892 Rather, Hee stated that “beginning in May 2013, Sandwich Isles will be
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reducing the amount of its debt payment made to RUS to mateimitent the
FCC has determined is reasonable and supportaloedt PagelD #894.

On May 10, 2013, the RUS responded to the April 25, 2013
notification by declaring that Sandwich Isles’ nonpayment of the full amounts
owing was an “event of default,” atldlatthe RUS would be “accelerang] the
entire debt on the Loans” if full payment was not made. ECF N&948 PagelD
#895, 896.After apparent negotiationsy letter dateduly 26, 2013the USDA
rejected a proposed restructuring piieom Sandwichisles. ECF No. 421 at
PagelD #905. That letter indicated thatorder tocure the defaultSandwich
Isles was required by August 26, 2013 to make payment in full of past due
amounts.Id. at PagelD #906.

Sandwich Isles did not make payment in fulistead, i continued to
make periodic partial payments until February 2018, when it made its last
payment. Specifically, “[f[rom November 2013 through February 2018,
[Sandwich Isles] has made payments on the RUS Loans ranging from
approximately 4.6% to approximately 27.7% of the monthly installment payments
that were due in 2013 prior to RUS’s acceleration of the repayment of the RUS

Loans.” ECF No. 11§ 18 at PagelD #368, 1369.
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B. Procedural Background

The United Stateon behalf of the RUSiled this suit on April 20,

2018. ECF No. 1. The Complaint contains six substantive counts:

Count One (breach of contract against Sandwich Isles for failure to
repay the RUS loans);

Count Two (seeking foreclosure and sale of mortgaged property,
against Sandwich Islesd several other Defendants who may have
had interestin such property};

Count Three (violations of the Federal Priority Statute, 31 U.S.C.

§ 3713, against Hee, Gidand Randall H6for approving payment of
claims of others before causing the claims of the United States to be
paid”);

Count Four (violations of the Federal Debt Collection Procedures Act,
28 U.S.C§ 3304, against Waimana, Cl€am, Hoopda Insurance

Co., Paniolo, Pa Makani LLC, Hee, Ho, and Olds, for “trasssfeade
while [Sandwich Isles] was insolvent”);

Count Five (violations of the Federal Debt Collection Procedures Act,
against Waimana, Cleaom, Paniolo, Hee, Ho, and Olds, for
“[Sandwich Isle§ transfers or obligations for which [Sandwich Isles]
did not receive reasonably equivalent value”); and

Count Six (breach of fiduciary duty, against Hee and Olds).

On August 3, 2018, Sandwich Isles filed its answer, along with a

counterclaim. ECF No. 26. The counterclaim joins as “additional

4 Those Defendants are Hawaii National Bank, Maui Electric Co., Ltd. aliswElectric
Company, Inc., Central Pacific Bank, Kekauluohi, Inc., Dell Financiali&\LLC, R.M.
Towill Corporation, ClearCom, Inc., and Paniolo. ECF No. 1 at PagelD #26.
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Counterclaimats” Patelesio and Cullemwfio wergjoined, perhaps improperly,
pursuant to Federal Rules of Civil Procedure 13(h) and 20). As discussed to
follow, the counterclaim is made against the United States“additional
counterclaim Defendants Kenneth Johnson, the FCC, Ajit Pai, Lisa Hone, Sharon
Gillett,’ andCarol Mattey: ECF No. 261. The counterclainfmore correctly
characterized as a thighrty counterclaim as to the individuals sued in their
personal capacities) is described and analyzed later, when discussing the motions
seeking its dismissal.

As described in the Introduction, the court now faces three substantive
motions—(1) the United States’ Motion for Partial Summary Judgment as to
Counts One and Two of its Complaint, ECF No. &3 the Unied States’ Motion
to Dismiss the counterclaim as to its offiec@pacity allegations, ECF No. 52, and
(3) the Individual Capacityhird-PartyDefendants’ Motion to Dismiss the third
party counterclaim as the individuatcapacity allegations, ECF No. 55. The

court held a hearing on the motions on April 29, 2019. ECF No. 140.

®> The counterclaim describes Sharon “Gillette” as “the former Bureau Chie¢ 1GC’s
Wireline Competition Bureall ECF No. 26-1 at PagelD #586. The court, however,speil
name“Gillett,” as used by government counsel representing the counterclaim Defendants in their
individual capacities.
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. DISCUSSION

A.  Motion One—the United States’ Motion for Partial Summary Judgment
on Counts One and Two of its ComplaintECF No. 48

1. Standard ofReview

Summary judgment is proper where there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law. Fed.
R. Civ. P. 56(a). Rule 56(a) mandates summary judgment “against a party who
fails to make a showing sufficient to establish the existence of an element essential
to the party’s case, and on which that party will bear the burden of proof at trial.”
Celotex Corp. v. Catretd 77 U.S. 317, 322 (1986ee also Broussard v. Univ. of
Cal. at Berkeley192 F.3d 12521258 (9th Cir. 1999).

“A party seeking summary judgment bears the initial burden of
informing the court of the basis for its motion and of identifying those portions of
the pleadings and discovery responses that demonstrate the absence of a genuine
issueof material fact.” Soremekun v. Thrifty Payless, 809 F.3d 978, 984 (9th
Cir. 2007) (citingCelotex 477 U.S. at 323%kee also Jespersen v. Harrah's
Operating Co.392 F.3d 1076, 1079 (9th Cir. 2004). “When the moving party has
carried its burdennder Rule 56[(a)] its opponent must do more than simply show
that there is some metaphysical doubt as to the material facts [and] come forward

with specific facts showing that there igenuine issue for tridl Matsushita
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Elec. Indus. Co. v. Zenith RadCorp, 475 U.S. 574, 5887 (1986) (citation and
internal quotation marks omitted).

“An issue is ‘genuine’ only if there is a sufficient evidentiary basis on
which a reasonable fact finder could find for the nonmoving party, and a dispute is
‘material’ only if it could affect the outcome of the suit under the governing law.”
In re Barboza 545 F.3d 702, 707 (9th Cir. 2008) (citiAgderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986)). When considering the evidence on a
motion for summary judgmenthe court must draw all reasonable inferences in the
light most favorable to the nonmoving parfriedman v. Live Nation Merch.,

Inc., 833 F.3d 1180, 1184 (9th Cir. 2016).

“When the party moving for summary judgment would bear the
burden of proof at tal, ‘it must come forward with evidence which would entitle it
to a directed verdict if the evidence went uncontroverted at tri@l.A.R. Transp.
Brokerage Co. v. Darden Rests., Iit13 F.3d 474, 480 (9th Cir. 2000) (quoting
Houghton v. Soutl965 F.2d 1532, 1536 (9th Cir. 1992)). And so a Plaintiff
moving for summary judgment on an affirmative cldmust establish beyond
peradventurall of the essential elements of the claim . . . to warrant judgment in
his favor.” Fontenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir. 1986). Put
another way, [its] showing must be sufficient for the court to hold that no
reasonable trier of fact could find other than for the moving pafgalderone v.
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United States/99 F.2d 254, 259 (6th Cir. 1986) (quoting 8¢hwarzerSummary
Judgment Under the Federal Rules: Defining Genuine Issues of Material9Ract
F.R.D. 465, 488 (1984)).

2.  Asto Count One, Sandwich Isldgs Defaultedon the Promissory
Notes

Sandwich Islesdmits that ihas notmadefull installmentpayments
onthe RUSpromissory notesince beforé\pril 2013. ECF No. 42 {15, 19at
PagelD #8381, ECF No. 110[115, 19at PagelD #136569. RatherSandwich
Islesmade grartial paymenbn April 30, 2013andcontinued tanake parial
paymentsuntil February 2018, when it stopped making payments altogef.
No.1109916, 18at PagelD #13689.

Sandwich Isles alsconcedeshat theRUS accelerated the remaining
balance on the loans according to libens’terms, effective Augu27, 2013, #er
theRUSrejected a proposed restructuring plan on July 26,2013 17, ECF
No. 4821 at PagelD #903; Kuchno De§l45, ECF No 50 at PagelD #943s
such Sandwich Isles cannot contest tadailure to make full payments was an
“event of defaulf’ at least as the term is definedder the loan documentSee
ECF No. 110 at PagelD #148 (Art. 11§ 1(a) of mortgage); ECF No-1 at

PagelD #69§ 5.1 of the Sept. 26, 1997 Loan Contract).
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And Sandwich Isleacknowledges thatt has not repaid the balarsxce
dueon the RUS loanavhich exceeded $129 million in July 2018 (with interest
continuing toaccrie). ECF No. 110119 at PagelD #136%ECF No. 4822 at
PagelD #909.

Despite those uncontested fa@andwich Isles argues thahas not
breacled the loarcontracts (and ithereforenot in defaulthecausea purported
“basic assumption” of the loanthatSandwich Isles would continue to receive
the same level of USF payments from the RG,Gn turn,make the loan payments
to theRUS—changedvhen the FCC issued its Transformation Order in 284d
thendenied Sandwich Islegpplication for a waiveirom the Transformation
Orderin 2013 In essence, Sandwich Isles contends that its obligation to falake
loan payments tthe RUSended wen the FCC loweretthe amount otUSF
paymentgo Sandwich IslesSeeECF No. 108 at PagelD #133dpjosition
arguing that|[c] ontinuationof the universal service fund payments at the same
level was a ‘basic assumption on which the contract was made™ suclstia “
obligation to perform the contract has bekéstharged’ quoting Restatement
(Second) of ContractsZ1). Thisargumenfails, both factually and legally.

Nothing in the contractual language supports Sandwich Isles’

position. Sandwich Isles relies dhe followingprovision(the “Revenue
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Documentation Prerequisite”) listed in “Schedule A” of the Sept. 26, 1997 loan

agreement

(C) . .. N]o advances of funds on account of fleans]

will be made unless and until those additional
prerequisites to advances of funds have been met as set
forth in Schedule A attached to and made a part of this
agreement

5. [Sandwth Isles provides] evidence th&andwich

Isles]has received approval to participate in the

Universal Service Fund to enable RUS to determine that

the revenues derived by [Sandwich Isles] from said Fund,

along with the revenues derived by [Sandwich ]sles

from all other sources, will be sufficient to enable

[Sandwich Islesto maintain a TIER of 1.04.
ECF No. 11 at PagelD %6, 76" And it cites toa declaration of Albert Heas
extrinsic evidence of the parties’ inte¢hat the obligation to make fyllayments
ontheRUS loans was contingent safficientUSF paymentsontinuingwithout
reduction. SeeHee Declf{ 9411, ECF No. 1161 at PagelD #13756.

But theterms of the Revenue Documentation Prerequisie

unambiguousandtheysay nothing about Sandwich Isles’ obligations to make loan

® Some of the loan agreements do not have this Revenue Documentation Prerequisite.
SeeECF No. 1-2 at PagelD #79-85 (Jan. 22, 1999 loan agreement with no such reference to USF
payments); ECF No. 1-& Page ID 87-95 (Apr. 2, 2001 loan agreement with no such
reference).

"“TIER” means “times interest earned ratio,” and is a figure used by the RUS “ts asses
its borrowers’ financial health.Kuchno Decl{{ 30-31, ECF No. 5at Page ID 841-942 ECF
No. 125 at Page ID #1633.
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payment$ The absence of ambiguity in this provision renders extrinsic evidence
of intent improper.See e.g, CNH Indus. N.V. v. Reesi38 S. Ct. 761, 7666
(2018)(reasoning that courts mawt consult extrinsic evidence “unless, ‘after
applying established rules of interpretation, [the provision] remains reasonably
susceptible to at least two reasonable but conflicting meanings.™) (quoting 11 R.
Lord, Williston on Contractg 30.4, at53-54 (4th ed. 2012) Klamath Water
Users Protective Ass’n v. Patters@94 F.3d 1206, 1210 (9th Cir. 1999) (“[kén
the terms of a contract are clear, the intent of the parties must be ascertained from
the contract itself.”) (citation omittedy. (“The fact that the parties dispute a
contracts meaning does not establish that the contract is ambiguous; it is only
ambiguous if reasonable people could find its terms susceptible to more than one
interpretatiori) (citation omitted).

Theclear termsequired Sandwich Isles, as a condition precedent to
receiving “advances of funds,” to provittee RUSwith evidenceonly that
Sandwich Islesvas “approyed to participatein the[USF]'—andevidenceof

such participatiotthat was in facgivento the RUS. SeeECF No. 501 30, 32at

8 The court applies federkiw in interpreting these federal contracts enténéal
pursuant to the Rural Electrification Act, as amended, 7 U.S.C. § 901 éSesege.gUnited
States v. Seckinge397 U.S. 203, 209-10 (1970) (holding that federal law controls interpretation
of acontract between United States and caator, where thécontract was entered into
pursuant to authority conferred by federal statuté&nnewick Irigation Dist. v. United States
880 F.2d 1018, 1032 (9th Cir. 1989F¢deral law controls the interpretation of a contract
entered pursuant to federal law when the United States is &)pguitying Seckingey.
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PagelD #94-42. This enablethe RUS to determingvhethertUSF revenues

“along withtherevenues . . . from all other sources,” would be sufficient for
Sandwich Isles “to maintain a TIER of 1.042CF No. 11 at PagelD #76The
RUSknewthat Sandwich Isles would lparticipating in the USF (and required
such participation) and would be receiving subsididse drovision however,

says nothingabout limiing Sandwich Isles’ duty to repay the loans based on
receipt ofany specific lgel of USF payments It says nothing about ending
Sandwich Isles’ repayment obligations if USF payments were reduced. Indeed, it
specifically contemplates that Sandwich Isles would be receiving revenues from
other sources (besides USF paymgtdsnaintan the specified measure of
financial health.

Under the provision’s plain languagé Sandwich Isles was unable to
provide evidence that it was “appfed to participate in the [USF]thenthe RUS
wasnot required to makkirtheradvances of funddd. Likewise,the provision
couldindicate thathe RUS had ndurtherobligation to advance funds if Sandwich
Isles could not “maintain a TIER of 1.04l8. Butthere is no language that even
hints at terminating or reducing Sandwich Iskesparat@bligation to make loan
paymentdor previous advanceslhere is no languagexcusng Sandwich Isles
from full performance if USF payments are reduced or discontinBexlilarly,
nothing inthat provision(or anywhere else in the loan coaxtty precludethe
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FCC(a nonparty to the contracts) from changing the amount of USF payments to
Sandwich IsleS.

And this reading-that the contracts say nothing limiting Sandwich
Isles’ loanpayment obligations upon a regulatory chamg@gae amounof USF
payments—is fully supported byJnited States v. Winstar Corporatidhl8 U.S.
839, 905910 (1996), which interpreted the “basic assumption” provision of
section 261 of the Restatement (Second) of Contracts, relied upon by Sandwich
Isles. In particular, Sandwich Isles conteritiat under section 261, its payment
obligation was dischargddr there is at least a question of fact regarding its
obligation by the noroccurrence of a “basic assumption” of the contr&sction
261 provides:

Where, after a contract is made, a party’s performance is

made impracticable without his fault by the occurrence of

an event the nenccurrence of which was a basic

assumption on which the contract was made, his duty to

render that performance is discharged, unless the

language ortte circumstances indicate the contrary.
In interpreting section 26 Winstarreasoned thaft]he premise of this

requirement is that the parties will have bargained with respect to any risks that are

both within their contemplation and central to the substance of the contract.” 518

® There is no indication that RUS or the USDA has any control over the FCC or its
decisions on the amount of USF payments made to carriers.
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U.S. at 905. And “if the risk was foreseeatblere should have been provision for
it in the contractand the absence of such a provision gives rise to the inference
that the risk was assumedd. (quotingLloyd v. Murphy 153 P.2d 47, 50 (Cal.
1944) (Traynor J.) (internal brackets omittéeinphasis added)

Here, if a “basic assumption of the contract” was Sandwich Isles
contends—that USF payments would not be lowered by the FCC (or that a
loweringof USFpayments would discharge its obligation to make loan payments),
then “there should have been provision for it in the contrddt.”As for USF
payments to Sandwich Isles, “there is no doubt that some changes in the regulatory
structure . . . were both foreseeable and likely when [Sandwich Isles] contracted
with the Government,id. at 906—especially irthis highly regulated
telecommunications areaand yet there is ncontractualanguage making such a
regulatorychanggor lack thereofp prerequisite wwards Sandwich Isles’ payment
obligation. This absence “gis@se to the inference that the risk was assumed [by
Sandwich Isles].”Id. at 905. Indeed Winstarreasonedinderanalogous
circumstances théit would be absurd to say that the nonoccurresfca changén
I
I

I
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the regulatorycapital rulesvas a basic assumption upon which these contracts
were made.”ld. at 907 (citations omitted?.

Moreover, his conclusior—tha a continuation ofnonreducedl USF
payments was not a “basic assumption” of the loan contratitated in the
Revenue Documentation Prerequistis furtherreinforced bythe Tenth Circuit’s
decision inin re FCC 11161, whichupheldthe Transformation Ordernn
particular,In re FCC11-161rejected the argument that the Transformation Order
unlawfully deprived rural carriers (such as Sandwich Isles) “of a reasonable
opportunity to recover their prudentilycurred costs.”753 F.3dat 1069.In so
doing the Tenth Circuit concludedatthe FCC was “both reasonadd
reasonable” in finding thdtarriers have no vested property interest in USF
[payments]’ Id. at 1070 1071(quoting Transformation OrderZp3).
Specifically,it embracedhe FCC’s conclusions that:

there was ngtatutory provision or Commission rule that

provides companies with a vested right to continued

receipt of support at current levels, and we are not aware

of any other, independent source of law that gives

particularcompanies an entitlement to ongoing USF
support

10 See alsdrestatement (Second) Contract®ad, cmt. b (“The continuation of existing
market conditions and of the financial situation of the parties are ordinarilyctoflzasic]
assumptions . . .”jd., illustration 3 (*A and B make a contract under which B is to work for A
for two years at a salary 860,000 a year. At the end of one year, A discontinues his business
because governmental regulations have made it unprofitable and fires B. yAls datploy B
is not discharged, and A is liable to B for breach of contract.”).
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Id. at 1070 (square brackets omitteéjnally, In re FCC 11161found theFCC'’s
analysis to béentirely consistent with the overarching universal service principles
outlined in 47 U.S.C8 254(b) including the principle that ‘therghould be
specific, predictable and sufficient Federal and State mechanisms to preserve and
advance universal servi€e.ld. at 1071(quoting 47 U.S.C8 254(b)(5)).

Ultimately Sandwich Isles’ argumetitusamounts to an
impermissible collateral attack on tlhieansformation Order and the Tenth
Circuit’s opinion upholding #-butthis court is bound by those decisior&ee
FCC v. ITT Wod Commc’ns, In¢466 U.S. 463, 468 (1984)Kxclusive
jurisdiction for review of final FCC orders .lies in the Court oAppeals.
Litigants may not evade these provisions by requesting the District Court to enjoin
action that is the outcome of the agésayrder’) (citations omitted)Mais v. Gulf
Coast Collection Bureau, Inc768 F.3d 1110, 1113 (11th Cir. 2014¢C0ngress
unambiguously deprived the federal district courts of jurisdiction to invalidate FCC
orders by giving exclusive power of review to the courts of appeals.”) (citation
omitted). And “[w] here exclusive jurisdictiofjover a challenge to an FCC order]
IS mandated by statute, a party cannot bypass the procedure by characterizing its
position as a defense to an enforcement actitimited States v. Any & All Radio

Station Transmission Equi07 F.3d 458, 463 (8th Cir. 2000) (quotBg.Bell
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Tel v. Ark.Pub. Serv.738 F.2d 901, 906 (8th Cit984),vacated and remanded
on other grounds476 U.S. 1167 (198%)

In sum, the United States is entitled to summary judgment on Count
One. Sandwich Isles has defaulted on its loan obligationgh@fRUS, Sandvich
Isleshasbreacled the loarcontracs !

3. The United State®Now Concedethat it is Prematurgo Grant
Summary Judgmenbn Count Two

In addition to Count One, the United States originalsp sought
summary judgment as to Count Two, seekmfprecloseimmediatelyand to sell
all property pledged as collateral by Sandwich Isles to secure the loans.
Circumstances, however, have changed after the motion was filed sueh that
whether or nothe United States had fulfilled the necessary steps to sell such
collateral at that time-the United States no longer seeks relief on Count Two at

this stage.

11n its supplemental memandum, the United States takes the position that “the Court
should issue a judgment on Count I's claim for breach of contract. The UnitedtBe¢stesll
request that this judgment be made final under Fed. R. Civ. P. 54(b). . ..” ECF No. 139 at
PagelD#2029. It is unclear what the United States seeks by this request at this-tadjas
Order, the court grants summary judgment on Count One in favor of the Unitex] Btéteo
actual “judgment” will issue (given other open claims, including Countséelto Six, against
other Defendants) unless and until a Rule 54(b) motion is actually filed and grantecLiriEimé
motion is insufficient for such purposes; at minimum, it does not analyze all thesfaottar
Rule 54(b) and does not provide noticdfendants that such a partial final judgment is sought
on Count One.
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In particular,after the United States filed ithotion, Defendant
Paniolowas forced into bankpicy by creditors SeeNotice of Nov. 13, 2018
Involuntary Chapter 11 Petition of Paniolo, ECF No. A¢cordingly, the action
was stayed as to any claims against Paniolo, or agaimgtproperty of Paniolo or
the Paniolo bankruptcy estdteSeeECF Na 136at PagelD #1911

Giventhat stayand other subsequent developments, the United States
filed a supplemental memorandum stating in part‘th&dreclosure sale of all
Collateral pledged by [Sandwich Isles] in connection with the RUS loans currently
Is premature, and certain real property of [Sandwich Isles] could not currently be
sold free and clear of all liens and encumbrances.” ECF No. 139 at PagelD
#2021%? Accordingly, at the April 29, 2019 hearing on these motions, the United
Statesasked the aart to defer action on its motion as to Count Two.

The court agrees that it cannot grant the United Statesaali@bunt
Two at this stage. At minimum, even aside from the bankruptcy stay as to Paniolo,
the United Statesecognizes that it has nfntlly perfected its interestn certain
real property of Sandwich Isle§ee idat PagelD #2029However rather than

simply deferringthe motion aso Count Twoas the United States asks, the court

121t appearshat Paniolo has interests in someSahdwich Islespledged collateral
rendering the bankruptcy stay applicable to potential claims against that aebllater
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will for administrative reasons DENY the motion a€tmnt Twowithout
prejudice. At an appropriate time, the United State mdijera complete motion
(that is, without incorporating any previous filinigg referencgas to Count Two,
seeking to foreclose and sell collateral as it deems necgaftarpll necessary
prerequisites are completed
B. Motion Two—The Official Capacity Counter-Defendants’ Motion to

Dismiss Counterclaimof Sandwich Isles, Patelesio and Cullen, ECF No.

52

Sandwich Islesind the‘additional counterclaimants” Patelesio and

Cullen®® allege four Counts in the#5-pageCounterclaim The four Counts are
Count One (violation of the Equal Credit Opportunity Act, 15 U.8§.0691 et
se(.); Count Two (violation of the Telecommunication Act of 1934, as amended by
the Telecommunications Act of 1996); Count Three (violatiorBiwdnsv. Six
Unknown Named Agents of Federal Bureau of Narco#i@8 U.S. 388 (1971), as
to the RuralConsumer Counterclaimants); and Count Four (violatiol&w&ns as
to Sandwich Isles)

The Counterclaimalleges in various ways that the counterclaim

Defendantdook various actions relating tbe RUS loans and USF subsidies “on

13 patelesicand Cullerarecurrent native Hawaiian beneficiaries of the Hawaiian Homes
Commission Act who allegégdwould or may be deprived of telecommunication services if
Sandwich Isles ceases to operate. They are sometimes referred to as “the@Rsualer
Courterclaimants.’'SeeECF No. 26-1 at PagelD #579.
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the basis of [the Rur&@onsumer Counterclaimants’] race as native Hawaliians
ECF No. 261 1120 at Page ID648, or on the basis that Sandwich Isles “is
owned by Hawaiian Homes Commission Act beneficiaries and serves native
Hawaiians. . ” Id. 1132 at Page ID #6211t alleges that “[s]tarting in 2010,
USDA and FCC abruptly and arbitrarily embarked on a targeted campaign to
reduce services to native Hawaiians, and ultimately cut such services altogether
while destroying [Sandwich IslES Id. 70 at PagelD #604.

Althoughnot clearly stated the counterclainappears to bbrought
against the FCC and government official®oththeir official andindividual
capacities.The counteclaim Defendants have thus filed two motions to dismiss,
based on the capacity on which they were sued. This section addresses Motion
Two (brought by the United States) whihlimited to challenging the
Counterclain's official-capacity allegationsncludingagainstthe FCCitself.
Motion Three, which is addresséater, is restricted to challenging the same
Counterclaim (or, more precisely, thipdrty counteclaim) as to the individual
capacity allegations.

1. Standard of Review

a. Rule 12(b)(1)

Fedeal Rule of Civil Procedure 12(b)(1) authorizes a court to dismiss
claims over which it lacks proper subject matter jurisdiction. The court may
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determine jurisdiction on a motion to dismiss for lack of jurisdiction under Rule
12(b)(1) so long as “the jurisdictional issue is [not] inextricable from the merits of
a case. . . .’Kingman Reef Atoll Invs., L.L.C. v. United Statetl F.3d 1189,
1195 (9th Cir. 2008). The moving party “should prevail [on a motion to dismiss]
only if the material jurisdictional facts are not in dispute and the moving party is
entitled to prevail as a matter of lawCasumpang v. IHtLongshoremers &
Warehousemeén Union 269 F.3d 1042, 1060 (9th Cir. 2001) (citation and
guotation marks omittedf;osco Corp. v. Cmtys. for a Better En236 F.3d 495,
499 (9th Cir. 2001)abrogated on other grounds by Hertz Corp. v. Friesb
U.S. 77 (2010).

b.  Rule 12(b)(6)

Federal Rule of Civil Procedure 12(b)(6) permits a motion to dismiss
for “failure to state a claim upon which relief can be granted[.]” A Rule 12(b)(6)
dismissal is proper when there is either a “lack of a cognizable legal theory or the
absence of sufficient facts allegedIJMG Recordings, Inc. v. Shelter Capital
Partners, LLC 718 F.3d 1006, 1014 (9th Cir. 20X8uotingBalistreri v. Pacifica
Police Dep’t 901 F.2d 696, 699 (9th Cir. 1990)).

Although a plaintiff need not identify the legal theories that are the
basis of a pleadingee Johnson v. City of Shelby, Mississipfb S. Ct. 346, 346
(2014) (per curiam), a plaintiff must nonetheless allege “sufficient factual matter
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accepted as true, to ‘state a claim to relief that is plausible on its fashtroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544,
570 (2007)) This tenet-that the court must accept as true all of the allegations
contained in the complairt‘is inapplicable to legal conclusionslidl.

Accordingly, “[tlhreadbare recitals of the elements of a cause of action, segbpor
by mere conclusory statements, do not suffidd.”(citing Twombly 550 U.S. at
555);see also Starr v. Bac&52 F.3d 1202, 1216 (9th Cir. 2011) (“[A]llegations

in a complaint or counterclaim may not simply recite the elements of a cause of
action,but must contain sufficient allegations of underlying facts to give fair notice
and to enable the opposing party to defend itself effectively.”).

Rather, “[a] claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable infarericbe
defendant is liable for the misconduct allegetjbal, 556 U.S. at 678 (citing
Twombly 550 U.S. at 556). In other words, “the factual allegations that are taken
as true must plausibly suggest an entitlement to relief, such that it is nettanfai
require the opposing party to be subjected to the expense of discovery and
continued litigation.” Starr, 652 F.3d at 1216. Factual allegations that only permit
the court to infer “the mere possibility of misconduct” do not show that the pleader

is entitled to relief as required by Rule Igbal, 556 U.S. at 679.
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2.  The Counterclaimis Dismissed aagainstthe Official Capacity

CounterDefendants for Lack of SubjedWatter Jurisdiction, or for

Failure to State a Claim

a. Count One—Violation of the ECOA, 15 U.S.C.1%91 et seq.

Incorporating theCounterclaim’s allegations regarding racial
discrimination against natividawaiian owned Sandwich Isles, Count One of the
Counterclaim alleges that the “USDA violated the Edtiaddit Opportunity Act
[(“ECOA™], when it . . . refused to make the loarthiafull amount it had

previously been approved to [Sandwich Isle®}CF No. 261 98 at PagelD

#6131 It alleges that Sandwich Isles is an “applicant” under the ECOA because it

14The ECOA provides in part that:

It shall be unlawful for any creditor to discriminate against any applicant,
with respect to any aspect of a credit transaetjbhon the basis of race,
color, religion, mtional origin, sex or marital status, or age (provided the
applicant has the capacity to contract)[.]”

15 U.S.C. § 1691 (ayyhere

The term “creditor” means any person who regularly extends, renews, or
continues credit; any person who regularly arranges for the extension,
renewal, or continuation of credit; or any assignee of an original creditor
who participates in the decision to extend, renew, or continue credit.

15 U.S.C. § 1691a(e), and where, in turn,
The term “person” means a natural persorgraa@ration, government or
governmental subdivision or agency, trust, estate, partnership, cooperative,

or association.

15 U.S.C. § 1691a(f).
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“applied to RUS for a restructured loan agreenierd. 199. But “[ijnsteadof
signing the workout agreement containing the terms they represented they
accepted, RUS filed this lawsuit, thus failing and refusing to offer a workout to
[Sandwichlsles] as they have offered to nuimes Caucasianwned borrowers.”
Id. §102at PagelD #6144

In this regard, elsewhere in tieunterclaim, Sandwich Isles alleges
that “although [Sandwich Isles’] entire loan application had been approved, USDA
refused to fund any further loans long before the entire loan had been fuidied.”
180 at PagelD #6091t alleges that “USDA’s refusal to fund the rest of the loan
they had approved was a direct violation of federal laav,{ 81, ostensibly based
on alleged race discrimination becaupgd Caucasiaiowned [Rural Local
Exchange Carrier] had ever been subjected to suchatfcutid.

The United Statedhoweverargueghat this ECOA claim is time
barred, at least to the extent it is based on any loan decisidnsRYS that were
madebeforeAugust 3, 2013-five years prior to the August 3, 2018 filing of the

Counterclaim, where a fivgear limitation period now applies under 15 U.S.C.

15To the extent these allegations might state a diairhreach of contract, this court
would lack jurisdictiorto consider that claim (especially where Sandwich Isles seeks damages of
not less than $200 million, ECF No. 26-2 § 136¢e, e.gM-S-R Pub. Power Agency v.
Bonneville Power Admin297 F.3d 833, 840 (9th Cir. 2002) (“The Tucker Act confers exclusive
jurisdiction on the Court of Federal Claims for contract claims against thengoset exceeding
$10,000.”) (citing 28 U.S.C. §491(a)(1) (other citation omitted)
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§ 1691e(f)t® This wouldclearlybar claimsbased on RUS loan decisions made in
1997, 1999 or 20QJand would also apparently incluttee RUS’s “refugal] to
make the loan in the full amount it had previously approved” as alleged in Count
One. SeeECF No. 261 98 at PagelD #61.3

The Counterclaim mark2010 aghekey time when the alleged
improper discrimination occurred, or at least begaeeECF No0.26-1 J 70 at
PagelD # 604“Starting in 2010, USDA and FCC abruptly and arbitrarily
embarked on a targeted campaign to reduce services to native Hawaiidpslt
also alleges disparate treatm#rat may have occurred much eariats
allegation tlat “although [Sandwich Isles’] entire loan application had been
approved, the USDA refused to fund any further loans long before the entire loa
had beeriunded (id. 180at PagelD # 609)efers to decisions madegardingthe
April 2, 2001 loan agreemenSeeHee Declf{17-18, ECF No. 1141 at PagelD
#137980 (explaining 80); ECF No. 13 (Apr. 2, 2001 loan contract).

The court agrees thatn its face, much d@ount One is barred by the

applicablestatute of limitations under tHeCOA (either two or five years).

16 And atwo-yearperiod applies to ECOA claimssuch as any claims that might be
predicated on RUS loan decisions in 1997, 1999, or 2001—that accrued before July 21, 2010.
See, e.gGuy v. Mercantile Bank Mortg. Co711 Fed. App’x, 250, 252 (6th Cir. Oct. 2, 2017)
(“Claims brought under the ECOA that accrued prior to July 21, 2010 are subject tyeatwo-
statute of limitations); id. at n.3 (noting that “o[n] July 21, 2010, Congress passed the Dodd-
Frank Act, which increased the limitations period for bringing an action under @& HEGmM
two years to five years.”) (citingub. L. No. 111-203, § 1085(7), 124 Stat. 1376, 2085 (2010)
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Accordingly,based on a running of the statute of tations, he Court
DISMISSES Count Oneof the counterclainas to any discriminatory acts that
occurred prior to August 3, 201%ee, e.gVon Saher v. Norton Simon Museam
Art at Pasadeng592 F.3d 954, 969 (9th Cir. 2010) (“A claim may be dismissed
under Rule 12(b)(6) on the ground that it is barred by the applicable statute of
limitations only wherithe running of the statute is apparent on the face of the
complaint’”) (quotingHuynh v. Chase Manhattan Ba®65 F.3d 992, 997 (9th

Cir. 2006).%7

1" The United Statemeasured the cutoff date on which actions would be ianeed
from when the Gunterclaim was filed-August 3, 2018—and Sandwich Isles did not contest
that accrual date (although its opposition did contest the running of the limitation period by
emphasizing that its ECOA counterclaim is based on acts beginning in 2010, ncteE®TF
No. 123 at PagelD #1580).

It is possible, however, that the applicable date for measuring timeliness woudtlyactu
be when the United States’ Complaint was fedipril 20, 2018— the ECOA counterclaim
was compulsorySee, e.gMH Pillars Ltd. v. Realini2018 WL 1184847, at *&-(N.D. Cal.

Mar. 7, 2018) (concluding that “although the Ninth Circuit has not opined on the issue . . . the
weight of authority [is] that the filing of a complaint tolls the statute of limitations for
compulsory counterclaims, which relate back to the datmitied complaint was filed”)

(citations omitted)Pahu Gas Serv. v. Pac. Res., J@Z3 F. Supp. 1296, 1298-99 (D. Haw.
1979) (applying a relation back rule to a compulsory counterclaim, tolling theesbatut
limitations to when the initial complaint was filed).

But the parties have not briefed this issue, much less addressed whether Sasidsvich |
counterclaim is compulsory or permissive. Moreover, the issue makes liteedidfe because
even assuming that April 20, 2013 is the proper cutoff dateg\Bich Isles’ ECOA counterclaim
would still be timebarred (at least as currently pleaded). Although there might be a question
about the timeliness of a claim based on the RUS’s alleged failure to “offekautdthe
current allegations are unclearhe dismissal, however, is without prejudice and so, if
necessary, the court can address accrual questions further if Count One isdammathdehere
is a challenge to such an amendment.
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Neverthelesstimay be possible for Sandwich Isles to identify some
discriminatory RUS decision “ref{iag] to fund the rest of the loghECF No. 26
1 181 at PagelD #60%caurring after August3, 2013(or April 20, 2013)hat
would not betime-barred. It is alsounclearfrom the face of th€ounterclaim
whether claims based dime RUS’s allegedailure “to offer a workout” to
Sandwich Islesire timely(as it is, the recordppears tindicate thathe RUS
formally rejected a proposedstructuring plan oduly 26, 2013seeECF No. 48
21), whichwould be time barred the cutoff is August 3, 2033 Accordingly, the
dismissal isvithoutprejudice Sandwich Isles is grantéshve to file an amended
counterclaimas to Count One onlyo attempt to state an ECOA claim basad
nontime-barred actions.

In deciding whether to amenpdowever, Sandwich Isles should bear
in mind that alleged violations of the ECOA thne RUS thatoccurredafter
Sandwich Isles was no longer qualified for credit are not action&ae, e.g.

Mays v. Buckeye Rural Elec. ©p, Inc, 277 F.3d 873, 877 (6th Cir. 2002)
(reiterating that an element of an ECOA claim is that “Plaintiff was qualified for
the credit”) (citation omitted),.ynch v. Fed. Nat’'l Morg. Ass; 12016 WL

6776283, at *78 (D. Haw. Nov. 15, 2016x(ating elements @&n ECOA claimas
including being “qualified for credit,” and dismissing cldi@cause plaintiff

“fail [ed] to allege she was qualified to receive a modification or to allege any facts
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from which the Court could infer she was qualified to receive any matdit).
And, based on the court’s findings addressed in Motion One, Sandwich Isles was
in default at least as of August 27, 2013 wtieRUS accelerated the remaining
balance on the loanSeeECF No. 501 45 at PagelD #9438

b.  Count Twe—Violation of Telecommuitations Act

Incorporating factual allegations of tieunterclaimCount Two
alleges that the FCC aide RUS“violatedthe requirement to provide sufficient
and predictable support to rural telecommunications in rural, insular and high cost
areas.” ECF No. 26 1111 at PagelD #616Specifically, it alleges that they
violated a mandatory requirement to provide “sufficient support from the USF

according to specific and predictable mechanisn.(citing 47 U.S.C§ 254)1°

18 The court, however, does not dismiss the ECOA claims on this biasieuld require
consideration of evidence, which the court cannot generally do when consideringnahethe
pleading fails to state a claim under Rule 12(b)(6), without converting the mottoa Rule 56
summary judgment motion

19 Section 254, regarding “universal service,” provides in part:

(b) Universal service principles. The Joint Board and the [FCC]
shall base policies for the preservation and advancement of
universal service on the following principles:

(2) Access to advanced services

Access to advanced telecommunications and information
services should be provided in all regions of the Nation.

(3) Access in rural and high cost areas
(continued . . .)
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Because th&CC previously (i.e., prior tssuance ofthe Transformation Order)
provided USF subsidies amounting to $14,000 per lineCthumterclam alleges

thatthe FCC andhe RUS admitted that this amount was appropriate and necessary
to support telecommunications to Hawaiian Homelands, implying that they
breached a mandatory duty by reducing that amddng] 110 at PagelD #615.

And theCounterclaim alleges that “[a]ll of the Counterclaidefendants, and each

of them, have for years deliberately violated the statutory mandate . prdvjde

(. . . continued)

Consumers in all regions of the Nation, including lio@eme
consumers and those in rural, insular, and high cost areas, should
have access to telecommunications and information services,
including interexchange services and advanced
telecommunications andformation services, that are reasonably
comparable to those services provided in urban areas and that are
available at rates that are reasonably comparable to rates charged
for similar services in urban areas.

(4) Equitable and nondiscriminatory contributions

All providers of telecommunications services should make an
equitable and nondiscriminatory contribution to the preservation
and advancement of universal service.

(5) Specific and predictable support mechanisms

There should be specific, predictable and sufficient Federal and
State mechanisms to preserve and advance universal service.
(7) Additional principles

Such other principles as the Joint Board and the [FCC]
determine are necessary and appropriate for the protectibe of
public interest, convenience, and necessity and are consistent with
this chapter.
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specific and predictable support for rural telecommunications to native Hawaiians
on Hawaiian Home &nds.” Id. 114 at PagelD #616°

Read broadly,tese allegations challenge the decisions

(1) by the FCC in th@ransformation OrdethatreducedSandwich
Isles’ USF payments from $B300 “per loop per year,ECF No. 261 56 at
PagelD #599hy cappingsupport a250 “per line per monthjd. 72 at PagelD
#605;and

(2) by the FCC in the May 10, 2013 FCC Order that denied Sandwich
Isles petition for a waiver from that price cag, 74 at PagelD #606 (citinig
the Matter of Connect Am. Fun@8 FC.C. Rcd. 6553, 6555 (May 10, 201.3))

But, as mentioned above in rejectiigndwich Islesargument in

attempting to defenthe first Motion, thidistrict court lacks subjeematter

20 Under the Westfall Act28 U.S.C. § 2673he United States substituted as the sole
counterbefendant as t€ount Two of the Gunterclaim, after the Attorney General certified that
any acts taken by the individuals as to Count Two were done within the scope of their
employment.SeeECF No. 129 (“Notice of Substitution of the United States of America for
Individual-Capacity Defendants Kenneth Johnson, Ajit Pai, Sharbett, Carol Mattey, and
Lisa Hone as to Count Two of SIC’s Coert{aims.”).

21 As analyzed earlier with Count One, the Counterclaim also geneltatijgsactions
(or inactions) by RUS in “refus[ing] to fund the rest of the loan [it] had approwd]"81, ECF
No. 26-1 at PagelD #609; and in seeking to foreclose on the loans instead of “reneyjiag]”
agreedupon “workout agreementid. § 85, ECF No. 26-1 at PagelD #610. Count Two
(violations of the Telecommunications Act), however, cannot enassihese allegations
because RUS cannot violate requirements that might exist under 47 U.S.C. § 254, or other
sections of the Telecommunications Act. That Act concerns the FCC—not RUS, wduich is
agency of the USDA. RUS does not make USF subsidy payments to carriers, and kangleci
by RUS are not made under standards set forth in 47 U.S.C. § 254.
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jurisdiction to addresshallenges to decisions of the FCEeg e.g, Mais, 768
F.3dat1113(“In the Hobbs Act, 28 U.S.®.2342,Congress unambiguously
deprived the federal district courts of jurisdiction to invalidate FCC orders by
giving exclusive power of review to the courts of appeals.”) (citation omitted)
SeealsoPac. Bell Tel. Co. v. Cal. Pub. Utilittes Comm&21 F.3d 836, 843 n.10
(9th Cir. 2010) (“Under the Hobbs Act, this court lacks jurisdiction to rule on a
collateral attack of an FCC ord§r(citations omitted).

And “[l] itigants may not evade these provisions by requesting the
District Court to enjoin action that is the outcome of the [FCC’s] ord@rT”
World Commc’'ns, In¢466 U.S. at 46&itations omitted).“ The exclusive
jurisdiction of the courts of appeals cannot be evaded simply by lalteding
proceeding as one other than a proceeding for judicial reviawy'& All Radio
Station Transmission Equi07 F.3dat463(citation omitted). That is district
courts lack jurisdiction to consider claims to the extent they depend on establishing
that all or part of an FCC order subject to the Hobbs Aetrisng as a matter of
law’ or is‘otherwise invalid” Mais, 768 F.3cat112Q

Accordingly, this court cannot address whether the FCC'’s
Transformation Ordés reduction in USF paymentsolated47 U.S.C8 254s
principle to provide “specific, predictable and sufficient” support to rural and high
cost carriers such as Sandwich Isles. It cannot consider any claims “to the extent
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they depend on establishing that all or part of” the Transformation Order is “wrong
as a matter of law” or “otherwise invalid¥Mais, 768 F.3d at 1120. Likewisthis
district court has no power tuestiorthe Tenth Circuit’'s decision iilm re FCC
11-161, which affirmed the Transformation Order and specificiiyhd the
FCC'’s analysis to be “entirely consistent with the overarching universal service
principles outlined in 47 U.S.C.Z54(b), including the principle that ‘there should
be specific, predictable and sufficient Federal and State mechanisms to preserve
and advance universal service753 F.3d afl071(quoting 47 U.S.C.
8§ 254(b)(5)).

Similarly, this court lacks jurisdiction taddressvhether the FCC'’s
2013 denial to Sandwich Isles ohvaivea from the Transformation Order’s
reduction of USF payments vaikd the Telecommunications Act. If Sandwich
Isles wanted to challenge that waiver denial, its remedy was to file a direct appeal
of the FCC decisionSeeAm. Bird Conservancy v. FC645 F3d 1190,1193(9th
Cir. 2008)(reiterating that 28 U.S.®.2342 ‘vests the courts of appeals with
‘exclusive jurisdiction’ to review ‘all final orders of the Federal Communications
Commission.”). It apparentlydid not do so, and it is too late¢ballenge trat
May 20, 2013 decisionow. See47 U.S.C8402(c) (requirind'a notice of appeal
with the court within thirty days from the date upon which public notice is given of
the decision or order complained)of
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In short, this court lacks subject matparisdiction over Count Two of
the Counterclaim and it is dismissed with prejudiéeé

C. Counts Three & Fourggual protectiorviolationsunder
Biveng

Counts Three and FourakeBivensclaims againsthe officiat
capacity counteDefendants foalleged equal protection violations. Bupr@per
Bivensclaim, by definition, seekdamages for constitutional violatioagainst a
federal official in their individua{not official) capacity?® See, e.gVaccaro v.
Dobre, 81 F.3d 854, 856 (9th Cir. 26). “There is no such animal aBavenssuit
against a public official tortfeasor in his or her official capacitgdlida v.

McKelvey 820 F.3d 1090, 1094 (9th Cir. 20X§uotingFarmer v. Perrill 275

22 The United States also argues tifat Rural Capacity Counterclaimar®steesio and
Cullen, lack standing to sue (assuming, in the first place, tlegtwere properly joined as parties
underFederal Rules of Civil Procedut@(h)and 20) It argues that any injury to them (for
example, in losing access to telecommunications services on Hawaiianaids)elould not be
“fairly traceable” to governmentton (for example, in reducing USF funds or foreclosing on
Sandwich Isles loans) because any such injury would be attributable to aatslofich Isles,
not the FCC or the RUSSeg e.g, Spokeo, Inc. v. Robing36 S. Ct. 1540, 1547 (2016)
(requiring njury to be “fairly traceable to the challenged conduct of the defendant” and ‘tdkely
be redressed by a favorable judicial decision”) (citingan v. Defenders of Wildlif&04 U.S.

555, 560-61 (1992)).

The court, however, need not reach this questtoto Patelesio or Cullen because the
Counterclaim otherwise fails to state a claim as to Sandwich Isles, ddeshave standing.

See, e.gKostick v. Nagp960 F. Supp. 2d 1074, 1089-90 (D. Haw. 2013) (“It is enough, for
justiciability purposes, thatt least one party with standing is presgiititing Dep't of
Commerce v. U.S. House of Representatd2s U.S. 316, 330 (1999)).

23 Motion Three addresses tB&vensclaims againsiohnsonPai,Hone,Gillett, and
Matteyin their individualcapacities.
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F.3d 958, 963 (10th Cir. 2001)Rather, “[ah action against an officer, operating

in his or her official capacity as a United States agent, operates as a claim against
the United State’s.d. at 1095. And thus “by the logic ofBivensitself,” there is

no cause of dmn underBivensdirectly against a federal agenci.D.I.C. v.

Meyer, 510 U.S. 471, 486 (1994). Accordingly, Counts Three and Four fail as a
matter of law to the extent they were asserted aghie®US or the FCC directly,

or against any countd@efendant in theiofficial capacity? In this regard, thse
Countsare dismissed with prejudice.

C. Motion Three—The Individual Capacity Counter-Defendants’ Motion
to Strike or Dismiss ECF No. 55

CounterclaimDefendants (or ThirdParty CounteDefendants) Pai,
Gillett, Mattey, Honeand Johnsagnin their individual capacities, move to strike or
dismiss theCounterclaim’sBivensclaimsfor damages Count Three alleges that
thesendividuals violated “additional counterclaimants” (or “the Rural Consumer
Counterclaimants”) Patelessoand Cullen’s rights to equal protection by

discriminating against them “on the basis of their race as native Hawaiians.” ECF

24 Counsel for Sandwich Isles did not dispute this proposition at the April 29, 2019
hearing, and admitted that “we probably overpled.”
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No. 261 1120 at Pagel618. Count Four makes a similar claim on behalf of
Sandwich Islesld. 1135 at PagelD #622.

This notion challenges th€ounterclaimon severaélternative
grounds (1) procedurally as an improper use of Rul8’4 joinderprovisions,or
for insufficientserviceof processand(2) moresubstantively, fofailure to state a
claim,lack of personal jurdiction, that the claims are tirdearred,or that the
individual capacitycounteclaim-Defendantdave qualified immunity.The court,
however, need not reaell these arguments because it agrees with the
counterclaimDefendants’ more fundamental argument that there is no basis in law

for aBivensclaim in the present conte#t.

25 Count Two of the Counterclaim appears to have also made indiidpatity claims
for violation of the Elecommunications ActSeeECF No. 122 at Page ID #1533 i{:Count Il
.. . Is also asserted against the Individual Defendants, inasmuch as ésserted against the
USDA and the FCC, both of which are defined as including the Individual Defendantst)). B
as noted above, under the Westfall Act, the United States subsequently substitutesbes
counterbefendant as t€ount Two of the Gunterclaim, after the Attorney General certified that
any acts taken by the individuals as to Count Two were done within the scope of their
employment.SeeECF No. 129.

26 The other grounds for dismissal could, at best, lead to dismissal without prejudice to
perfecting the procedural defects, or could involve factual questions. On the other hand,
deciding at the threshold whether there everB&/enscause of action as a matter of law
ultimately leads to dismissal with prejudice.

And the court may do this in this case despite unresolved questions regarding personal
jurisdiction (and even if onlgillett has been personally served as required by Federal Rule of
Civil Procedure 4(i)(3)seeECF No. 55-1 at PagelD #1047). Simpkins v. District of
Columbia Goernment 108 F.3d 366 (D.C. Cir. 1997), the D.C. Circuit affirmed dismissal of
Bivensclaims on the merits with prejudice, even though the complaint was not served on the
individuals (rendering the district court without personal jurisdiction) and sugcffiaisncy of
service would have warranted dismisséhoutprejudice. Id. at 369. Simkinsreasoned that

(continued . . .)

45



1. Applicable Standards-Bivensis a Disfavored Remedy

In 1971 ,Bivensauthorized a potential remedy for damages against
federal offcers acting under color of law who violated the Fourth Amendment’s
prohibition against unreasonable searches and seizures. 403 U.S. at 397. Such a
cause of action is analogous to a ciights claim under 42 U.S.C.1®83 against
officials acting undecolor of state law, although1983 does not apply against
federalofficials. But, as explained biglar v. Abbasi137 S. Ct. 1843 (201 Ahe
Supreme Court has since authorize®aénsclaim” in only two other instances:
(1) for gender discriminatioagainst a member of CongreseeDavis v. Passman
442 U.S. 228 (1979); and (2) for inadequate medical treatment of a federal prisoner
under the Eighth Amendment’s cruel and unusual punistsnknise seeCarlson
v. Green446 U.S. 14 (1980)137 S. Ct. at 1860As Abbasisummarized, “[tlhese

three cases-Bivens Davis, andCarlson—represent the only instances in which

(. . . continued)

dismissing invalidBivensclaims without prejudice for improper service, only to allow a plaintiff
to refile the same action again, “would be inconsistent with the duty of the loweafedearts

to stop insubstanti@ivensactions intheir tracks and get rid of themld. at 370 (citations
omitted). “[D]elaying the inevitable [is not] in keeping with the Supreme Counstruction to

the lower federal courts ‘to weed out’ insubstarizenssuits ‘expeditiously.” Id. (quoting
Segert v. Gilley 500 U.S. 226, 232 (1991)). “Dismissing a meritBs®nssuit for

insufficiency of service of process . . . merely postpones the inevitdble.”

Likewise, “[a] district court may decide that a complaint fails to state a claim evem wh
it does not have personal jurisdictiorMilton H. Greene Archives, Inc. v. Marilyn Monroe LLC
692 F.3d 983, 990 n.6 (9th Cir. 2012jtihg Wages v. I.R.$915 F.2d 1230, 1234-35 (9th Cir.
1990) (rejecting an argument that the district court erred in dismiBsnegsclaims on the
merits, despite also ruling that the court lacked personal jurisdiction foriamsuffservice of
process)).

46



the[Supreme]Court has approved of an implied damages remedy under the
Constitution itself.” Id. at 1855.

After reviewing “the notable change in [the Supreme] Court’s
approach to recognizing implied causes of acti@h,at 1857 Abbasiemphasized
that “expanding th&ivensremedy is now a ‘disfavored’ judicial activityfd.
(citation omitted). It examined many instances where the Court refused to extend
Bivensover the last 30 yearsincluding aracediscrimination suit against military
officers. Id. (citing Chappell v. Wallace462 U.S. 296 (1983)). It concluded that
“a Bivensremedy will not be available if there are ‘special factors counselling
hesitation in the absence of affirmative action [to create a statutory relmedy]
Congress.” ld. (quotingCarlson 446 U.S. at 18) (internal quotation marks
omitted).

Abbasi“articulated a twepart test for determining whethBivens
remedies should be extended.anuza vLove 899 F.3d 1019, 1023 (9th Cir.
2018) (citingAbbasj 137 S. Ct. at 18560). “First, courts must determine
whether the plaintiff is seekingBivensremedy in a new context.d. “If the
answer to this question is ‘no,’ then no further analysis in requideld.That is,
there is éBivensremedyif the context is not new. But “[i]f the answer is ‘yes,’
then the court must determine whether ‘special factors counsel hesitatabn.”
(quotingAbbasj 137 S. Ct. at 1860 (brackets omitted)).
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“A case presents a new context if it ‘is different in a meaningful way
from previousBivenscases decided by the Supreme Courd’’ (quotingAbbasj
137 S. Ctat 1859 (brackets omitted)And even‘a modest extension” is an
extension for the new context determinatideh. at 1025 (quotingibbasi, 137 S.

Ct. at 1864).

A case might differ in a meaningful way because of the
rank of the officers involved; the cstitutional right at

Issue; the generality or specificity of the official action;
the extent of judicial guidance as to how an officer

should respond to the problem or emergency to be
confronted; the statutory or other legal mandate under
which the officeiwas operating; the risk of disruptive
intrusion by the Judiciary into the functioning of other
branches; or the presence of potential special factors that
previousBivenscases did not consider.

Id. (quotingAbbasj 137 S. Ct. at 1860).

The “special factors” inquiry focuses on separation of powlersat
1028. Lanuzasummarizes the inquiry:

Abbasis special factors include: the rank of the officer
involved; whetheBivensis being used as a vehicle to
alter an entity’s policy; the burden on the government if
such claims are recognized; whether litigation would
reveal sensitive information; whether Congress has
indicated that it does not wish to provide a remedy;
whether tlere are alternate avenues of relief available;
and whether there is adequate deterrence absent a
damages remedy, among other factors.
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Id. (citing Abbasj 137 S. Ctat 185763). “But the most important question . . . is
‘whether the Judiciary is well suited, absent congressional action or instruction, to
consider and weigh the costs and benefits of allowing a damages action to
proceed.” Id. (quotingAbbasj 137 S. Ct. at 185%8). “If ‘there are sound

reasons to think Congress might doubt the efficaayecessity of a damages

remedy . . . the courts must refrain from creating the remedy in order to regpect th
role of Congress in determining the nature and extent of fedewa jurisdiction

under Article 1. Id. (quotingAbbasj 137 S. Ct. at 185.

And “if there is an alternative remedial structure present in a certain
case, that alone may limit the power of the Judiciary to infer aBnesnscause of
action.” Abbasi, 137 S. Ct. at 1858Such “[a]lternative remedial structuresan
take manyforms, including administrative, statutory, equitable, and state law
remedies.”Vega v. United State881 F.3d 1146, 1154 (9th Cir. 2018).

2.  The Counterclaim Presents a “New Context” and “Special Factors”

Counsel Against Recognizing BivensRemedy fora Racebased

Equal Protection Challenge to RU&nding and FCCGfunding

Decisions

Applying the Abbasi two-part test, the court easily concludes that the

Counterclaim—alleging racebased discrimination in lending and funding

decisions by RUS and FQdgificials—fails to state a vali@ivenscause of action.
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First, theCounterclaim presents a “new context.” No Supreme Court
case has recognizedBasenscause of action for a rad®sed equal protection
violation. That isthe Gunterclaim “differs in a meaningful way” from previous
Supreme Court precedent. Althougassmanecognized an equal protection
basedivenscause of actiogrounded in the Fifth Amendmerdid2 U.S. aR48
49, it involved gender discrimination against a Congressimawrongfully firing
a female secretarymeaningfully distinct from alleged radmsed lending and
funding decisions biigh-level RUS and FC®fficials. Cf.Vega 881 F.3d at
1153 (concluding that First Amendment acetssourts and FifthAmendment
due process clainm@esented a “new context’ychwarz v. Meinberg61 F.

App’x 732, 734 (9th Cir. Feb. 13, 2019) (mem.) (“Schwarz’s [Fifth Amendment]
due process claim is a new context because it alleges national origin
discrimination.”). Moreoverthe officers are differertthe Supreme Court has
never recognized Bivensclaim against individuals from the FCC or the RUS
(much less from the Department of Agriculture)

Next, “special factors—most significantly, the availability of existing
alternatve remedies for alleged constitutional violatiersounsel against
recognizing @ivensremedy in the present context. As the individual
counterclaimDefendants point out, the RUS loan decisions were made pursuant to
7 U.S.C. 802(a)“for the purpose of furnishing and improving . . . telephone
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service in rural areas[.]” And the USF subsidy decisions were madaant to

the FCC’s requirement to provide “specificedidableand sufficientsupport
mechanisms” to advance “universal service,” 47 U.S.2Za4b)(5), where “[a]ll
providers of telecommunications services should make an equitable and
nondiscriminatory contribution to the preservation and advancement of universal
service,” 47 U.S.C. 847(b)@). But Congress did not provide for an individual
cause of action for damages against officials who administer these programs, and
“when Congress fails to provide a damages remedy . . . it is much more difficult to
believe that ‘congressional inaction’ was ‘inadvertenftibasi, 137 S. Ct. at

1862 (quotig Schweiker v. Chilickya87 U.S. 412, 423 (1988)Further, aBivens
claim could implicateanotherAbbasi special factoby “being used as a vehicle to
alter” executive policy decisiond_anuza 899 F.3d at 1028.

Althoughno one questions thatvidiousrace discrimination by a
government agendg unacceptable and repugnantfact Congres$as providd a
remedy for challenging agency action (including unconstitutional actibhthe
Administrative Procedures Act (“APA")See5 U.S.C. § 706(2fallowing a
reviewing court td'hold unlawful and set aside agency action, findings, and
conclusions found to be(A) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with la\wy] (B) contrary to constitutional right,
power, privilege, or immunityy among other reasonsyee Wilkie v. Robbin§51
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U.S. 537, 553 (2007) (refusing to recognize a Fifth AmendBmets claim

based on decisions of the Bureau of Land Management, reasoning in part that
plaintiff “has an administrative, and ultimately a judicial, process for vindicating
virtually all of his complaints [through the APA]"$ee alsad. at 552 (Each time,
the Bureau claimethat Robbins was at fault, and for each claim, administrative
review was available, subject to ultimate judicial review under the APW.

Radio Servs. Co. v. U.S. Forest Sesv8 F.3d 1116, 1123 (9th Cir. 2009) (‘fig
design of the APA raises thefemence that Congresexpected the Judiciary to
stay itsBivenshand and providesa convincing reason for the Judicial Branch to

refrain from providing a new and freestanding remedy in damages|[.]™) (quoting
Wilkie, 551 U.S. at 550)¢d. (concluding tha“the APA leaves no room fdivens
claims based on agency action or inacticii”).

In short,Counts Three and Four of t®unterclaim, seeking relief
underBivensagainstindividuals ofthe RUS anahe FCCfor allegedequal
protection violations, fail to state claims. ApplyiAgbasi, the court cannot infer a

Bivensremedy. Counts Three and Four of the Counterclaim are dismissed with

prejudice as to the individual capacity couridafendants.

27 And, as note@arlia, the ECOA, 15 U.S.C. § 1691 et seq., also appears to provide a
remedy for certain discriminatory credit decisions, including by goverrahageéncies.
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V. CONCLUSION

The Unhited States’ Motion for Partial Summary Judgment, ECF No.
48, is GRANTED as to Count One of its Complaint. Sandwich Isles has defaulted
and has breached the loan contracts.

The United States’ Motion to Dismi€unterclaim, ECF No. 52, is
GRANTED as taall official-capacity claims. Counterclaimants are granted leave
to file an amended counterclalmy August 19, 201%s to Count One (violation of
the Equal Credit Opportunity Act) of tleeunterclaim only.

The Individual Capacity ThirdParty Defendants’ Motion to Dismiss
theIndividual Capacity Claims, ECF No. 55, is GRANTED. The Tihalty
Claims based oBivensare DISMISSED with prejudice.

IT IS SO ORDERED

DATED: Honolulu, HawaiiJuly 22,2019.

/s/ J. Michael Seabright

J. Michael Seabright
Chief United States District Judge

United States v. Sandwich Isles Cactirg Inc., et al, Civ. No. 18-00145 JMRT, Order (1)
Granting n Part Plaintiff's Motion For Partial Summary Judgmer@HNo. 48; (2) Granting
Plaintiff's Motion To Dismiss Counterclaim, & No. 52; and (3) Granting ThirHarty
Defendants’ Motiond Dismissindividual Capacity Claims, & No. 55
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