Chun v. Nakashima

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWALI‘I

CURTIS P. CHUN
Plaintiff,
V.
HAWAII STATE FAMILY COURT
RULES UNDER THE HON®ABLE

JUDGE STEVEN M. NAKASHIMA,

Defendant

CV. NO.18-00177DKW-KSC

ORDER (1) DISMISSING
COMPLAINT WITH LEAVE TO
AMEND; AND (2) DENYING
WITHOUT PREJUDICE
APPLICATION TO PROCEED
WITHOUT PREPAYMENT OF
FEES OR COSTS

INTRODUCTION

OnMay 15 2018, PlaintiffCurtis P. Chun, proceeding pro se, filed a

Complaintallegingviolations of his federativil rights, together witranincomplete

application to proceeth forma pauperig“IFP Application”).! Dkt. Nos. 1 and3.

The Complaint challenges unspecifiethwaii State Family Court Rules and

ongoing proceedings involving Chun and his family members in state court

BecauseChunfails toallege facts demonstrating that his rights have been violated,

that he is plausibly entitled to relief from any defendarnthatestablish this Court’s

'Pursuant to Local Rule 7.2(d), the Court findsséimattes suitable for disposition without a

hearing.
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subject matter jurisdictignhe Complaint is DISMISSED with leave to amend
pursuant to 28 U.S.C.B15(e) with instructions below. The incomplete IFP
Application isdenied without prejudice, pending the filing of an aned
complaint.

DISCUSSION

BecauseChunis appearing pro séje Court liberallyconstrues is filings.
See Erickson v. ParduS51 U.S. 89, 94 (2007Eldridge v. Block832 F.2d 1132,
1137 (9th Cir. 1987) (“The Supreme Court hrestructed the federal courts to
liberally construe the ‘inartful pleading’ of pro kgants.”) (citingBoag v.
MacDougall 454 U.S. 364, 365 (1982) (per curiam))he Court recognizes that
“[u]nless it is absolutely clear that no amendnant cure the defect . . . a pro se
litigant is entitled to notice of the complainteficiencies and an opportunity to
amend prior to dismissal of the actionl’ucas v. Dep’t of Corr 66 F.3d 245, 248
(9th Cir. 1995)see also Crowley v. Bannist&34 F.3d 967, 9478 (9th Cir.
2013).

l. Plaintiff's Incomplete IFP Application Is Denied

Federal courts can authorize the commencement of any suit without
prepayment of fees or security by a person who submits an affidavit that
demonstrags an iahlity to pay. See28 U.S.C. § 1915(a)(1).“An affidavit in

support of an IFP application is sufficient where it alleges that the affiant qaaynot



the court costs and still afford the necessities of lif&Scobedo v. Applebeé87
F.3d 1226, 1234 (9th Cir. 2015) (citidglkins v. E.I. Du Pont de NemoursG.,
335 U.S. 331, 339 (1948p¢e also United States v. McQua@é7 F.2d 938940
(9th Cir. 1981) (The affidavit must “state the facts as to affigaieerty with some
particularity, definiteness and certairijy(internal quotatioromitted).

When reviewing a application filed pursuant to 8 1915(a), “[t]he only
determination to be made by the court . . . is whether the statements in the affidavit
satisfy the requirement of poverty.Martinez v. Kristi Kleaners, Inc364 F.3d
1305,1307 (11th Cir. 2004).While Sectionl915(a) does not require a litigant to
demonstrate absolute destitutidaking 335 U.S. at 339, the applicant must
nonetheless show that he is “unable to pay such fees or give security the@8or.”
U.S.C. § 1915(a)

The Court cannot properly evalu&kintiff's IFP Application because it is
incomplete. While Chun’s IFP Application indicates, in placdsat he is homeless
with no mailing address, and unemployetthout any wages, assets, or debts, it
alsonotes that he receives income from “sourcesluding his father, without
clearly indicating how much or how frequently this income is provided, or whether
the monies he receives must be repalzkt. No. 3 at 1. In addition, in further
contradiction ohis claim to destitutionChuris submission suggests that he

receivedisability paymerg, but once again, does not clearly state how much or



how frequently these payments are receiv&keCompl. Ex. 2, Dkt. Nol-2at?2
15,5. Further, Churasfailed toprovidecompleteresponses to the sections of the
IFP Application form regarding incomeompleting some of the requisite boxes
indicated, but not others.

Under these circumstancéise Court is unable to determine whetGéun
has made the requirstiowing under Section 1915 to proceed without prepayment
of fees, andhereforedenies his IFP Application without prejudice. Ghunelects
to file an amended complaint, as discussed bdleway resubmit a complete, fully
executed IFP Application ohé court’s form or pay the civil filing fee in full. The
failure to do so will result in the dismissal of this action without further
consideration of the merits @huris claims.

1. The Complaint Is DismissedWith Leave To Amend

Upon review of th&€€omplaint the Court finds thathunfails to state a claim
upon which relief may be granted. As discussed below, even liberally construed,
the Complaint fails tallegeanydiscernabldasis for judicial reliehgainst any
party.

A. Standard of Review

The Court subject each civil action commenced pursuant td 28.C.
§1915(a) to mandatorgcreening andanorder the dismissal of any claimdinds

“frivolous, malicious, failing to state a claim upon which relief magtsnted, or



seeking monetarselief from a defendant immune from such relief28 U.S.C.
8§ 1915(e)(2)(B).

Dismissal is proper when there is either a “laclaaognizable legal theory
or the absence of sufficient facts allegedUMG Recordings, Inc. v. Shelter
Capital Partners.LC, 718 F.3d 1006, 1014 (9th C013) (quotindgalistreri v.
Pacifica Police Dep’t901 F.2d 696, 699 (9th Cit990)). A plaintiff must allege
“sufficient factual matter, accepted as truéstate a claim to relief that is plausible
on its face.” Ashcroft v. Igbal556 U.S662, 678 (2009) (quotingell Atlantic

Corp. v. Twombly550 U.S. 544, 57(2007));see also Weber v. Dep’t of Veterans
Affairs, 521 F.3d 1061, 1065 (9@ir. 2008). Thistenet—that the court must
accept as true all of the allationscontained in the complamt‘is inapplicable to
legal conclusions.” Igbal, 556U.S. at 678. Accordingly, “[t]hreadbare recitals of
the elements of a causeauftion, supported by mere conclusory statements, do not
suffice.” Id. (citing Twombly 550 U.S. at 555)see also Starr v. Bac&52 F.3d
1202, 1216 (9th Cir011) (“[A]llegations in a complaint or counterclaim may not
simply recite theelements of a cause of action, but must contain sufficient
allegations of underlyintacts to give fair ntice and to enable the opposing party to
defend itselieffectively.”).

“A claim has facial plausibility when the plaintiff pleddstual content that

allows the court to draw the reasonable inference thatdfemdant is liable for the



misconduct alleg” Igbal, 556 U.S. at 678 (citinfwombly 550 U.S. at 556).
Factual allegations that only permit t@eurt to infer‘the mere possibility of
misconduct” do not show that the pleader is entitle@lief as required by Rule 8.
Id. at 679. For the reasons that folloZhunfails to meet this standard.

B. The Complaint Is Dismissed With Leave to Amend

Even given a liberal construction, the allegations in the Complaint fail to state
aplausibleclaim againsanydefendant Although the fatual averments in the
Complaintarenot entirely clearChunappears to allege thtite State of Hawaii
Family Court, pursuant tonspecifiedHawaii Family Court Ruleslenied him the
right to counsel during the course of adjudicating one or more petitioas for
temporary restraining ord€fTRO”) against Chun Assuming the truth of his
allegations, however, dismissal of the Complaint is necessary due to the “&ack of
cognizable legal theorjand]the absence of sufficient facts alleged.UMG
Recordings, In¢.718 F.3cat 1014.

The caption of Chun’s Complaint states “violation of U.S. Constitution, the
14th Amendment of U.S. Citizen protection of both equal righdsdare process.”
Compl. at 1. Chunexplains that:

The Hawaii Family Court Rules under the Honorable Steven M.
Nakashimais requested taappoint Curtis Chun counsel to
advocate for Curtis in the lodged A 18-1-0482 that sequels

prior FC-DA 17-1-1866. Curtis does not have these court
documents owing to adverse homelessness conditions (wild



conditions). In the attachmeftgo the foundations for relief
are argued upon denied representation to Curtis who falls under
U.S. citizen stature, elder stature, permanently disabled stature,
homelessness stature, disintegration of health from adverse
homelessness wild conditions incurring stature, financialessness
stature.
Compl. at 2.
It appears that on May 14, 2018, Judge Nakashima, during the course of
considering a TRO petition filed ihe State of Hawaii Family Coulty Chun’s
sister Laurie Rodman, on behalf of Atsuko Sato Chun, their mother, denied Chun’s
request for the appointment of counsel. Judge Nakashima determintleteats
no legal basis for the appointment of counsel in an HRS Chapter 586 TRO case.”
Compl. Ex. 1, Dkt. Nol-1. As best the Court can discern, Chun is involved in an
ongoing disputevith his sister Laurie Rodman and her husband Thomas Rodman,
relating to his sister’s guardianship, trust relationship,camdervatorshipver one
or more ofther parent’s affairs. Chun, in an attachment to the Complaint,
“‘demands the following: That the protection ageissyie appropriate tro against

Thomas Rodman to visit at any time. and stay away from Atsuko and Paul Chun

at any and all times,” and “immediately strip Laurie Jan Rodman from the family

Chun attaches to the Complaint: (1) a State of Hawaii Fa®ailyrt Order, dated May 14, 2018,
continuing the hearing on a petition for a temporary restraining order filecaochM, 2018, in
FC-DA No. 181-0482(Dkt. No.1-1); and (2) a narrative explanatientitled “14th May 2018 tro
fc-da 18-1-0482 Debrief Judge Steven M. Nakashima,” detailing those proceedings yn Famil
Court, which includes additional attachments and makes additional demands f@Dieli&lo.
1-2).



court grant of her authority as appointed guardianshipCBmg. Ex. 2, Dkt. No.
1-2. Although they are not named as defendants, Chun assertkdhate’Jan
Rodman and Thomas Rodman should compensate [Chun] for undue stress, and
emotional distress, abuse and Civil Rights violation as the court in compliance with
the law would award him where harm suffered by [Chun] arose indirectly as a result
of harm done to him by violating the law, he should so be compensaled.”

The Complaintsuffersfrom several deficiencies. First, t®@mplaint fails
to comply withRule 8, whichmandates that a complaint include a “short and plain
statement of the claim,” Fed. R. Civ. P. 8(a)(2), and that “each allegation must be
simple, concise, and direct.” Fed. R. Civ. P. 8(d)(1). A complaint that is so
confusing that it§' true sulstance, if any, is well disguisédmay be dismissesua
spontefor failure to satisfy Rule 8.Hearns v. San Bernardino Police De®380
F.3d 1124, 1131 (9th Cir. 2008) (quotiGgllibeau v. City of Richmondi17 F.2d
426, 431 (9th Cir. 1969)¥ee alsdMcHenry v. Renne84 F3d 11721178-80(9th
Cir. 1996)(affirming dismissal of complaint where “one cannot determine from the
complaint who is being sued, for what relief, and on what theory, with enough detail
to guide discovery”). That is the case hereNeitherChun’s Complainhaming the
Hawaii Family Court judg@or the attacheBxhibitsregisteringhis grievances
against his family membec®herently indicates who is being sdedwhatspecific

relief in this civil action Even applying the most liberal pleading standard, the



Court cannot discern from tippeadingghe conduct on which argfaimis based
other tharChuris vague statemerthat his Fourteenth Amendment rights were
violated by the denial of counsel duringamily court TRO hearing This
allegation fails to state a claim, for the reasons addressed below.
Secondinsofar as he seeks damages for violatiortasfiederal
constitutional rights-which is not clea—Chunfails to satigy the pleading
requirements to state a claimder 42J.S.C. §1983° In order to stata Section
1983 claim, a plaintiff must allege: (lthat a right secured by the Constitution or
laws of the United States was violated, andl{a) the alleged violation was
committedby a person acting under color ofivla West v. Atkins487 U.S. 42, 48
(1988). To the extent Chualleges thatinspecified=amily Court Rules ocourt
proceedings violathis Fourteenth Amendment rights, his claims are without merit.
SeeWilliamson v. BascaNo. CIV. 0600012 JMS/LK, 2007 WL 4570496, at *3
n.7(D. Haw. Dec. 31, 200holding that HRS Chapter 586 does not violate due

process or equal protection riglatsd that Hawaii Family Court Rule 6®Jating to

SUnder 42 U.S.C. § 1983,

Every person who, under color of any statute, ordinance, regulation,
custom, or usage . . . subjects, or causes to be subjected, any citizen of the
United States... to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in
an action at k&, suit in equity, or other proper proceeding for redress. . . .



restraining orders issued by Family Court, is also constitu)icsee generally In re
Guardianship of Carlsmithl13 Havai‘i 236, 151 P.3d 717 (2007) (rejecting facial
and asapplied constutional challenges tblawaii Family Court Rulé5).*
Further, “neither a State nor its officials acting in théiic@al capacites are
‘persons’under §1983.” Will v. Mich. Dep't of State Policd91 U.S. 58, 71
(1989);Doe v. Lawrence Livermore Nat'l Lgid31 F.3d 836, 839 (9th Cir. 1997).
Accordingly,anySection 198%laim isdismissed

Third, althoughonce agaimotentirely clear, insofaraChunnames Judge
Nakashima as a defendant in his official capaastya result of the rulings made by
the judge during the course of state court judicial proceedindgeNakashimas
entitled to immunity from damages undgedion 1983. See, e.gAshelman v.
Pope 793 F.2d 1072, 1075 (9th Cir986) (“Judges and those performing judige
functions are absolutely immune from damage liability for acts performed in their

official capacities.”). This immunityapplies “even when such acts are in excess of

“As noted in the Family Court Order continuing the hearing on the TRO (Dkt-NotHere is no
provision for the appointment of counsel in HRS Chapter 586, and Chun does not include
additional factual allegations explaining why he is entitled to cowmskdr the circumstances.
See generallfurner v. Rogerss64 U.S. 431, 45(2011)(Thomas, J., dissenting) (explaining the
general framework of the Sixth and Fourteenth Amendment rights to counsel, andngtbextvi
“[t] he Court has never found in the Due Process Clause a categorical right to appointed counsel
outside of criminal prosecutions or proceedings functionally akin to a crimiald) {gitation and
guotation marks omitted¥ee also Jaa v. City of Dublifo. 14CV-03260-WHO, 2014 WL
6986234, at *5 (N.D. Cal. Dec. 10, 2014) (“There is no constitutional right to counsel in a civil
case, unless an indigent litigant may lose his physical liberty if he loses thgditig) (citing
Lassiter v. Dep’t of Social Serviget2 U.S. 18, 25 (1981)).
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their jurisdiction.” Stump v. Sparkmad35 US. 349, 355 (1978%ee alsdadoski

v. Mosley 435 F.3d 1076, 1079 (9th CR006) (reasoning that “[a] judge will not be
deprived of immunity because the action he took was in error, was done maliciously,
or was in excess of his authority@iting Stump 436 U.S. at 356Roth v. King449

F.3d 1272, 1286 (D.CCir. 2006) (“42 U.S.C. 8983, as amended in 1996 by the
Federal Courts Improvement Act, explicitly immunizes judicial officers against

suits for injunctive relief.”).

The Court likewisdacks subject matter jurisdiction over all claims against the
Hawaii Family Court, an entity entitled to Eleventh Amendment immungge
Pengelly v. Hawaii, Family Court of Third Cuit, No. CV 1700306 SOMKJM,

2017 WL 4683921, at *6 (D. Haw. Oct. 18, 201{dismissing claims for damages
againstHawaii Family Courts ‘an arm of the state of Hawaii [that] has not waived
its immunity”). “[l]n the absence of conseatsuit in whichhe State or one of its
agencies or departments is named as the defendant is proscribed by the Eleventh
Amendment.” Pennhurst State Sch. & Hosp. v. Halderm&sb U.S. 89, 100

(1984). “This jurisdictional bar applies regardless of the nature of the relief
sought.” Id.

Finally, to the extent he complains of acts that were the subj@ctoof
judicial proceedings, thos#aims or issues that were previoudBcided by a

competent tribunahaybe barred by the doctrinesrafs judicataand/or collateral

11



estoppel (or “claim préasion” and “issue preclusion®) Because the Court cannot
determine with any certainty wheth@hunhas actually raised these claims or
issues, and whether any body has entered a final judgment on the merits, it is not
clear whetler either of these doctrines presently barsporjion of Churis

allegations. Chunis cautioned, however, that these doctrines may operate to bar
any claimsor issueghat were decided or could have been decided in hisqasas.
Moreover,to the extat he is unsatisfied with tHfenal outcome of his state court
cases, he may not seek appellate review in federal court, but must appeal those

matters in state couft.

*[C]laim preclusion prevents a party from relitigating not only issues whigte actually

litigated in a prior action, but also all grounds of claim and defense which mighbbene
properly litigated in the prior action."Hanson v. Palehua Cmty. Ass2013 WL 1751504, at *7
(D. Haw. Apr. 23, 2013)ff'd, 599 F. App’x 299 (9th Cir. 2015) (citations omitted)l] ssue
preclusion similarly prevents a subsequent suit between the parties orithes q@n a different
cause of action and prevents thetiga or their privies from relitigating any issue that was actually
litigated and finally decided in the earlier actionld. (citation omitted).

®Under theRookerFeldmandoctrine Rooker v. Fidelity Trust Cp263 U.S. 413 (1923), and
District of Colunibia Court of Appeals v. Feldma#60 U.S. 462 (1983), collectively referred to as
RookerFeldmar), “‘a losing party in state court is barred from seeking what in substance would
be appellate review of the state judgment in a United States Distuict, ®ased on the losing
party’s claim that the state judgment itself violates the lsdederal rights.” Bennett v.
Yoshina,140 F.3d 1218, 1223 (9th Cir. 1998) (quotiludinson v. De Grand$12 U.S. 997,
1005-06 (1994)). TheRookerFeldmandoctrine divets federal district courts of jurisdiction to
conduct direct reviews of state court judgments even when a federal quegtiesanted.
Although not entirely clear, to thextent Plaintiff contests thentry ofprior TROsor guardianship
ordersand askghat they be dissolvedny such challengaust be made through the state court
appellate processChunmay reithercollaterally attack nor seek to relitigate stedart
judgmentsn this Court. See also Williamson v. Bas@007 WL 4570496, at *2 (Haw. Dec.

31, 2007)“to the extent Plaintiff seeks to collaterally attack the Family Colrtvorce Decree,
custody and child support determinations, and procedural rulings, the court is withouttjorisdi
to review the Family Court’s decisions”).
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In sum, becaus€hunfails to state a plausible claim for relief, tGemplaint
Is DISMISSED Because amendmemiaybe possibleChunis granted leave to
attempt to cure the deficiencies noted in this Order, with instructions below.

[1l. Limited Leave To Amendls Granted

Generally, when a complaint is dismissed, “leave to amend shakély
given when justice so requires.Carvalho v. Equifax Info. Servs., L1629 F.3d
876, 892 (9th Cir. 20103eeFed. R. Civ. P. 15(a).The Ninth Circuitnstructs‘that
a district court should grant leave to amend even if no request to amehekitiag
was made, unless it determines that the pleading could not possibly be cured by the
allegation of othefacts” Lopez v. Smiti203F.3d 1122, 1130 (9th Cir. 2000)
(citations and quotation marks omitted).

The Complaint iglismissedvithout prejudiceandChunis granted leave to
amend taattempt tocure the deficiencies identified abovéf Chunchooses to file
an amended complaint, he must write short, @tatements identifying1) the
specific basis of this Court’s jurisdioty; (2) the constitutional or statutory right
Plaintiff believes was violated3) thename of the defendant who violated that right;
(4) exactly what that defendant dad failed to do; (5how the action or inaction of
that defendant is connected to thaation of Plaintiff’s rights; and (6vhat specific
injury Plaintiff sufferedoecause of that defendant’s conduétlaintiff must repeat

this process for eagberson or entity that he names as a defend#n€hunfails to

13



affirmatively link the condat of each named defendant with the specific injury he
suffered, thallegation against that defendant will be dismissed for failure to state a
claim.
An amended complaint generally supersedes a oimplaint, and must be
complete in itself without reference to the prior supersgteEating. King v.
Atiyeh 814 F.2d 565, 567 (9th Cir. 198@)erruled in part byLacey v. Maricopa
Cty., 693 F.3d 896 (9th Cir. 2012) (en band}laims dismissedithout prejudice
that are not ralleged in an amendedmplaint may be deemealuntarily
dismissed. See Lacey693 F.3d at 928 (stating that claims dismissitd prejudice
need not be \legedin an amended complaint to preserve thenafgreal, but
claims that are voluntarily dismissed are considered waived if theyarepled).
The amended complaint must designate that it iskivest’/Amended
Complaint” and may not incorporate any part ofpgher complaint Rather, any
specific allegations must be retyped or rewritten in their entir€izunmay
include only one claim per countFailure to file an amendexmmplaint byJune 15
2018will result intheautomatic dismissal of this actiawithout prejudice

CONCLUSION

Based upon the foregoinGhuris Complaint is DISMISSED with leave to
amend Chunis granted leave to file an amended complaint in accordance with the

terms of this Order byune 15 2018 The Court CAUTIONSChunthat failure to
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file an amendedomplaint byJune 15 2018mayresult intheautomatic dismissal
of this actionwithout prejudice

Churis IFP Application(Dkt. No.3) is DENIED without prejudice. If he
elects to file an amended complai@hunshallfile afully executedFP Application
or pay the requisite filing fee june 15 2018

IT IS SO ORDERED.

Dated:May 17, 2018 at Honolulu, Hawai'i.
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Derrick 1. Watson
Liniced States District Judge

Chunv. NakashimaCivil No. 18-0017DKW-KSC; ORDER (1) DISMISSING COMPLAINT
WITH LEAVE TO AMEND; AND (2) DENYING WITHOUT PREJUDICE
APPLICATION TO PROCEED WITHOUT PREPAYMENT OF FEES OR COSTS
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