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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI'I

DLMC, INC., dba KAMA'AINA CV. NO. 18-00352 DKW-KSC
HEALTH CARE SERVICES,
Plaintiff, ORDER DENYING MOTION FOR
TEMPORARY RESTRAINING
VS. ORDER

BENEDICTA C. FLORES; LOVING
CARE HEALTH PROVIDER, INC,,

Defendants.

INTRODUCTION

On September 17, 2018, Plaintiff PIC, Inc., dba Kama’'aina Health Care
Services (DLMC), initiated this action aigst Benedicta Flores and Loving Care
Health Provider, Inc. (LCR), alleging claims for violation of the Defend Trade
Secrets Act (DTSA), 18 U.S.C. §1836(D)(&8nd the Hawai‘i Uniform Trade
Secrets Act. Complaint, Dkt No. 1¢@pl.). DLMC also filed a Motion for
Temporary Restraining Order, seekiogenjoin Flores and LCHP from
appropriating DLMC'’s tradeexrets and confidential infimation, as well as from

interfering with DLMC'’s existing and prpgctive customer relations. Motion for
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TRO (Motion), Dkt No. 3. Becauda2l. MC may not rely on pleadings and
conclusions to establish thedikhood of success on the metfitde Motion for
TRO is DENIED?

BACKGROUND

DLMC is a Hawai‘i-based corporat with approximately 300 employees,
providing healthcare services to elderlylanfirm residents of Hawai‘i. Compl.
18. Beginning in August 2013, Florems an office manager for DLMC, working
closely with direct-care providers wheere also employed by DLMC. Compl.
12. She also did some direetrrace work with DLMC clients. Id. As a
condition of her employment, Floregsed HIPAA confidentiality agreements
regarding patient information as well@s employee non-disclosure agreement.

Compl. 194, 13-14.

lIn her Opposition and related Kon to Dismiss, Flores challenges the interstate commerce
nexus underlying DLMC’s DTSA claim, and, therefaites Court’s jurisdition over this matter.
Ordinarily, the question of jurisction is a thresholdssue that should beldressed prior to any
merits-based inquiry. However, because #iseeés presented in tMotion for TRO are, by

their very nature, time-sensitive, and becausguttiedictional questions have not yet been fully
briefed, and are not schedulked argument until January 18, 2019, the Court addresses the
merits of the Motion for TRO now.

At the October 15, 2018, statusnderence, the partiegreed to resolution of the Motion for
TRO without a hearing. Accordingly, and pursutanLocal Rule 7.2(dthe Court does just
that.



DLMC terminated Flores’ employment on June 30, 2017, for
“misappropriat[ing] confidential, proprietamgformation...” Compl. §18. Flores
iIs now employed by LCHP. Motion at SLCHP was started by a former DLMC
employee in 2016 and provides healtiecservices similar to DLMC.Id.

On September 17, 2018, DLMC filedComplaint and Motion for TRO,
asking this Court to enjoin Flores’ and HE'’s alleged tortious interference with
DLMC'’s existing and prospectevclients. Dkt Nos. 1, 3. On November 9, 2018,
Flores filed an Opposition to the TRO aamd/lotion to Dismiss, challenging this
Court’s subject-matter jurisdiction andyarng that DLMC had failed to provide
sufficient evidence of a likelihood of successthe merits or of irreparable harm
in the absence of injunctive relief. DKbs. 18, 19. On the same day, LCHP
joined in Flores’ Motion to Dismiss. Dkt No. 20. DLMC timely replied in
support of its TRO motion on November 19, 2018. Dkt No. 22.

LEGAL STANDARD

The standards for issuing a tempgreestraining ordeand a preliminary
injunction are identical. See, e.g., Hawaii v. Gannett Pac. Corp., 99 F. Supp. 2d
1241, 1247 (D. Haw. 1999). A “plaintifieeking a preliminary injunction must

establish that he is likely to succeedtba merits, that he igkely to suffer



irreparable harm in the absence of praliany relief, that the balance of equities
tips in his favor, and that an injuinan is in the public interest.”"Winter v. Natural
Res. Def. Council, Inc., 555 U.S. 7, 20 (2008) (citatiamitted). “That is, ‘serious
guestions going to the merits’ and a bakof hardships that tips sharply towards
the plaintiff can support issuance gbr@eliminary injunction, so long as the
plaintiff also shows that there is a likelihood of irreparable injury and that the
injunction is in the public interest.”Alliance for the Wild Rockies v. Cottrell, 632
F.3d 1127, 1135 (9th Cir. 2011).

DISCUSSION

DLMC claims that Flores has beasing trade secrets, in the form of
DLMC'’s customer lists, to lure awayustomers, to dissuade potential customers
from hiring DLMC, and to encourage empéms to leave DLMC and join LCHP.
Motion at 1. Accordingly, DLMC seeks -

a temporary restraining orderjeming Defendants [Flores and

LCHP], and any other person or entity acting on behalf of them

both... to stop further violations and to recover Plaintiff's

misappropriated confidentiaiformation from Defendants.
Motion for TRO at 3.

A TRO is an extraordinary measureguiring the movant to carry a heavy

burden in order to obtain such relietee, e.g., Winter, 555 U.S. at 22. DLMC



has not only failed to carry this burdbut does not come close. By not
presenting sufficient evidence in suppoirthe misappropriation of trade secrets
by anyone, much less by Defendants, DLMG faled to show that it is likely to
succeed on the merits. Similarly, BIC has failed to show that it faces
irreparable harm in the absence gtinctive relief. The Motion for TRO is
therefore DENIED.
l. I nsufficient Evidence of Likelihood of Success on the Merits

To prevail on its DTSA claim, DLM@ust establish (1) the existence of a
protectable trade secret; (2) misapproponf the secret by Defendants; and (3) a
nexus between the trade secret andstage commerce.18 U.S.C. 81836(b)(1);
Complete Logistical Services, LLC v. Rulh, 2018 WL 4963571, at *3 (E.D. La
2018) (citingSource Prod. & Equip. Co., Inc. v. Schehr, 2017 WL 3721543, at *2
(E.D. La. 2017)). In order to estalfiia likelihood of success on the merits,
DLMC must clearly show each elementowery v. Brewer, 672 F.3d 650, 657
(9th Cir. 2012) (citingMazurek v. Armstrong, 520 U.S. 968, 972 (1997)(per
curiam)).

The only evidence provided by DLMC support of the Motion for TRO are

a signed HIPAA confidentiality agreemdiexhibit A); a signed Employee Non-



Disclosure Agreement (Ex. B); agsied acknowledgment of certain DLMC
Employee Rules (Ex. C); Flores’ TermiratiLetter (Ex. D); andeveral affidavits
stating that Flores attempted to snll@2LMC employees on behalf of a “new
agency” (Ex. E) Compl. No other evidence is provided. Collectively, this falls
far short of meeting DLMC'’s burden under Whnter test.

A. Existence of a protectable trade secret

The five exhibits offered by DLMGupport the first element of a DTSA
claim: the existence oftaade secret. The confidentiality and non-disclosure
agreements, as well as the admonitionBliMC’s employee rules, for instance,
indicate that DLMC sought to safeguatsicompany information. Viewed in
their best light, these documents shoat tALMC closely held its confidential
information, presumably including its customer lists, and that Flores was not only
aware of the company’s related rules, but specifically agreed to abide by them.

While scant, this showing at least supports DLMC'’s claimttiacustomer lists



allegedly stolen were potentially tradecsets it sought to protect within the
meaning of the DTSA.
B. Misappropriation of a trade secret by Defendants
Whether DLMC'’s showing as to tliest DTSA element is sufficiently
“clear” to satisfy the “burden of persuasion” untazurek is a question the Court
need not reach because DLM@s completely failed tmake a showing as to the
second DTSA element: that its allegealde secret was misappropriated by
Defendants. The DTSAefines misappropriatiomm relevant part, as:
(A) acquisition of a trade secret another by a person who
knows or has reason to knowvattihe trade secret was
acquired by improper means; or
(B) disclosure or use of a trade secret of another without
express or impliedansent by a person who—
(i) used improper means to acquire knowledge of the trade
secret; ...

18 U.S.C. 81839(5). The statute furtdefines “improper means” to include

“breach or inducement of a breach of a duty to maintain secretyg1839(6)(A).

30f course, employing protectivegmtices says little about whettthe company has anything to
protect. And here, in suppant the first DTSA element, DMC has offered nothing at all —
even forin camera review — as evidence of an actual trade secret.
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Here, DLMC does little morthan rest on the allegations of its complaint.
Without customer lists, affidavits froppached customers, competing price lists,
the names of employees who have leftMII for LCHP at Flores’ inducement, or,
indeed, any information that would give rigean inference that trade secrets had
been taken, let alone evidence that thagt been taken by Flores, DLMC cannot
show any likelihood of success on the merifBo grant the extraordinary relief of
a TRO in the context allegeeyidence of misappropriation is required. Here,
there is none. DLMC can point tm specific examples of Defendants
successfully luring away any customersarployees, or specific information
belonging to DLMC that Defendantscqagred and attempted to use to their
advantage.

In short, while DLMC mg have arguably established that Flores had a duty
to protect patient and other infortiman through the confidentiality and non-
disclosure agreements that she signed, there is no evithenshe took such
information or attempted to use that information in some illicit w&ge, e.qg.,
Scentsy, Inc. v. Performance Manufacturing, Inc., 2009 WL 1033734, at *5 (D.
Idaho 2009) (reversing grant of TRO on motto reconsider because the plaintiff

had not shown it was likely to succeed oa therits of its DBA claim where the



“evidence offered by [plaintiff] is simp too general and consists of mainly
allegations withoutwgpporting evidence...”xf., H.Q. Milton, Inc. v. Webster,

2017 WL 5625929, at *3 (N.D. Cal. 2017y&gting TRO after concluding that
plaintiff had established likelihood of stess on the merits in DTSA case where
plaintiff had submitted as evidenoeer 1200 pages of text messages between the
co-defendants discussing the use ofriiis customer lists to lure away

plaintiff's clients as well as using stolenice lists and profit margin information to
undercut plaintiff's sales.)

Indeed, DLMC'’s reply suggests thatmisunderstands its burden. In
responding to Flores’ argument that there is insufficient evidentiary support,
DLMC states “Defendant Flores does datpute [that she had a duty to protect
DLMC'’s trade secrets and had been in echtvith a competitor].” Reply at 10.
Acknowledging the obligation to protettade secrets says nothing about one’s

breach of that obligatioh. It is DLMC'’s burden to affirmatively offer factual

“The reply attempts to elaboragsserting that DLMC has “lost l#ast six clients as a result of
Defendant’s actions.” Reply at 11. The gegbes so, however, wiblt identifying the lost
clients, or proving how they were lured awayonthey were lured by, where they were lured to,
what confidential information was used, or whasiness was lost as a result. This vague
accounting, offered only in repltherefore has virtually no moexidentiary value than the
allegations in the complaint on which DLMC also attempts to rely.
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support indicating it is substantively likely prevail on its trade secrets claim to
justify an injunction. Allegations will not sufficeMazurek 520 U.S., at 971-972
(“a plaintiff's motion for preliminary injuntive relief, as to which the requirement
of substantial proof is mudhigher” cannot be grantedt “insufficient evidence

in the record” that the plaintiff is likely tsucceed on the merits.) DLMC'’s failure
to adduce such evidencefadal to its Motion.

[l. Insufficient Evidenceof Irreparable Harm.

Winter requires a showing of irreparalblarm, which cannot be presumed in
DTSA cases. First Western Capital Management Co. v. Malamed, 874 F.3d 1136,
1142-1143 (10th Cir. 2017) (DTSA does mothorize presumption of irreparable
harm because the DTSA does not maadaunctive relief as a remedy); 18
U.S.C. 81836(b)(3)(A) (“In a civil action brought under this subsection with
respect to the misappropriation of ade secret, a court may—(A) grant an
injunction...”); see also, Acosta v. RK Apparel Inc., 2018 WL 1942400, at *2 n.1
(C.D. Cal. 2018) (“While the Ninth Circuit Banot yet ruled on this issue, at least
one other circuit has found that courtay now presume irreparable harm ‘only
when Congress clearly intended to defrantn established principles of equity

jurisprudence and mandatgunctive relief.™).
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Yet presumption (of loss of marketask and clients) iall DLMC appears
to offer. There is no evidence of actual loss of anythingor is there any
evidence indicating why any loss of busa@wing to Defendants’ conduct could
not be remedied by an award of damag&ent-A-Center., Inc. v. Canyon
Television & Appliance Rental, Inc., 944 F.2d 597, 603 (9th Cir. 1991))
(“economic injury alone does not suppartinding of irreparable harm, because
such injury can be remeztli by a damage award...Baiveley Transport Malmo
AB v. Wabtec Corp., 559 F.3d 110, 118-19 (2d C2009) (“Where a [trade secret]
misappropriator seeks only to use those secrets—without further dissemination or
irreparable impairment of value—in purisaf profit ... an award of damages will
often provide a complete rexefor such an injury.”). WHIC LLC., on which
DLMC attempts to rely (reply at 8-9), is inappositéVHIC LLC. v. NextGen
Laboratories, Inc., 2018 WL 4441214 *13 (D. Haw. 2018) (several hours of
witness testimony and documentary evidence of damages used to establish

irreparable harm).

SMere assertions are insufficieitestablish irreparable harnSee, e.g., Barton v. Venneri,

2005 WL 1119797, at *3 (D.D.Q005) (denying prelimingrinjunction motion because
“plaintiff has not submitted any coragent evidence into the recoice(, affidavits, exhibits) that
would permit the Court to assess whether Bhigct, faces irreparable harm”).
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DLMC falls to set forth supporig facts demonstrating that it faces
irreparable harm. In the absence of 8hiswing, together with the absence of a
likelihood of success on the meritee Court need not evaluaténter’s remaining
factors. Rodriguezv. DeBuono, 175 F.3d 227, 233-34 (2d Cir. 199%Jnylin
Pharm., Inc. v. Eli Lilly & Co., 456 F. App'x 676, 679 (9th Cir. 2011) ("Because
[the movant] has failed to carry its loieén of showing a likelihood of irreparable
harm, we need not address the remainaagors necessary forjumctive relief."].
DLMC is not entitled to the gltiminary relief requested.

CONCLUSION

For the foregoing reasons, DLMC’s Motion for TRO is DENIED.
IT IS SO ORDERED.
Dated: December 19, 2018 at Honolulu, Hawai'i.

i = Da—

DerricK K. Watson
United States District Judge
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