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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

JOANNE ERMANDINE PENNY, et
al.,

Plaintiffs,
VS.
PNC BANK, N.A., et al.

Defendants.

MICHAEL K. NAKATSU, et al,
Plaintiffs,
VS.
PNC BANK, N.A,, et al.,

Defendans.

Civ. No. 19-00006 IMS-KIM

JOINT ORDER GRANTINGN
PARTAND DENYING IN PART
PLAINTIFFS’ MOTION FOR
ORDER OF REMAND

Civ. No.19-00047 IMSKIM

JOINT ORDER GRANTINGN
PARTAND DENYING IN PART
PLAINTIFFS’ MOTION FOR
ORDER OF REMAND

JOINT ORDER GRANTING IN PART AND DENYING IN PART

PLAINTIFES’ MOTIONS FOR ORDER OF REMAND

[. INTRODUCTION

The court facegearly identicalmotionsto remand these twoases

which wereremoved from the First Circuit Court of the State of Ha\{/atiate
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court”) by Defendant PNC Bank, N.A. (“PNC Bank?)The same counsel
represent therimaryparties in both cases, th@tions were argued together, and
the motionsnvolve similar factswith the same issues of laWw hus, although the
cases are not consolidated, the court issues this joint order to be filed casach

The court heard Plaintiffs’ Motions for Order of Remand on Mgy 1
2019. As explainedo follow, the Motionsare GRANTEDIn part, and the cases
areREMANDED to the state court for lack of subjeuatter jurisdiction.The
court, however, DENIES Plaintiffs’ requesbr awards of attorneys’ fees and
costs.

. BACKGROUND

TheComplaints inhese casesrebothbased on allegations of
wrongful foreclosureassertingclaimsagainst PNC Bank and othdos
(1) wrongful deprivation of real property, (2) unfair and deceptive trade practices,
and (3) quiet title. Plaintiffs allegbatPNC Bankandits agentsmproperly
conducednonjudicial foreclosure®n mortgages that were in defautt violation
of Hawaii law and “power of sale” clauses in the mortgages. The precise details of

the allegedvrongful conduct are not germane for the present motions to remand,

! The Motions are (1) Motion for Order of RemaR@nny, et al. v. PNC Bank, N.A., et
al., Civ. No. 19-00006 JMBJIM (D. Haw. Feb. 6, 2019} Penny) (ECF No. 21); and
(2) Motion for Order of RemandNakatsu, et al. v. PNC Bank, N.At al, Civ. No. 19-00047
JMSKJIM (D. Haw.Feb. 14, 2019{*Nakatst) (ECF No. 6.
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which concern questions of law regarding subjeatter jurisdiction The court
thus focuses on thepecificbackgroundelevantto the jurisdictional issues.

What's importanfor present purposes that he foreclosureatissue
were completed againgtopertiesas far back as 2008fterPlaintiffs defaulted on
their mortgagesandthe propertiesveresubsequentlpurchased bpuyerswho
encumbered the propertiesth mortgages held by current mortgagees (e.qg.,
Nakatsuco-Defendants Territorial Savings Bank and First Hawaiian Baifike
Complaints name these current homeowners and modgag®efendants for the
quiet title counts, thus seeking (in addition to other remedies against PNETaBank
award of title anejectmat of the current homeowners as possible relief for the
allegedly wrongful foreclosures.

For example, irNakatsy Plaintiffs allege as to the current owners,
Defendants Russell and Deanna Oda:

81. Prior to accepting and recording the deenh

HSBC Bank USA . . . Defendants Oda had constructive

notice of the publicly recorded documents in their chain

of title . . . and, further, had constructive notice if not

actual notice that HSBC Bank USA . . . had acquired its

putative title from PNC, PNC having purported to

purchase the Propertyi#t own foreclosure sale. They

knew or reasonably should have known that there was a

break in the chain of title since the last owner of record

before PNC were the. . Plaintiffs but there was no deed

fromthe . . . Plaintiffs to PNC and their deed was from

HSBC Bank USA . . who had acquired the [Plaintiffs’]
Property from PNCmeaning that they (Defendants Oda)
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knew their chain of title was only valid if the foreclosure
was valid.

ECF No. 12 (Nakatsy at PagelD #40 TheNakatsuComplaint continues:

84. Because PNC failed to strictly comply with HRS
88667-5 et seq (2008) and theower of sale in the
Mortgage as set forth above, the modicial foreclosure
sale and transfer difie[Plaintiffs’] Propety to HSBC
Bank USA,. . .was void as a matter of law, or at least
voidable, and hence albsequent transfers were
likewise void or at least voidable as to Amona fide
purchasersAccordingly, Plaintiffs. . . are entitled to
have the Property retoed tothem by Defendants Oda,
and to have any claim of title or interest by the
Defendants Odaxtinguished.

85. The[Plaintiffs’] interest in the Property is superior to
that ofDefendants Oda (and their assignees or
mortgagees, if any) becausesalbsequentransfers after
HSBC Bank USAs] . . . void, or at leastoidable, deed

to itself are also void or at least voidable.

Id. at PagelD #41Similarly, as to the current mortgagees, it alleges:

91. For the same reasons as alleged against the Od
Defendants, Defendant Territorial Savings Bank, FSB
and Defendant First Hawaiian Bank are not bona fide
mortgagees for value because they were aware (or
reasonably should have been aware) that they were
accepting a mortgage on property that had beenradqu
by a bank at its own foreclosure sale and were on
constructive notice of (or on inquiry notice to examine)
the Foreclosure Affidavit which would have revealed the
violations of the power of sale and the statute alleged
above.

Id. at PagelD #42.



Baoth Complaints were filed in state court in December 28d&inst
PNC Bank and the current owners and mortgagdeaslanuary 2019, PNC Bank
removed them to this court under 28 U.S.A481 based upon diversity of
citizenship. On one side e various Rintiffs in both cases agtizensof Hawalii
(or of California or Colorado), anan the other sidé&NC Bank is alleged to have
a principal place of business in Pittsburgh, PennsylvaaeECF No. 12 at
PageID #20 (Nakats).®> The current ownerand some of the mortgagees
however, are alleged to be citizens of Hawdhe same citizenship as most of the
Plaintiffs—thus destroying complete diversity of citizenshiee, e.gCaterpillar
Inc. v. Lewis519 U.S. 61, 68 (1996) (explaining that cdete diversity of
citizenship is required under 28 U.S.C1332(a), which “applies only to cases in
which the citizenship of each plaintiff is diverse from the citizenship of each
defendari). PNC Bank, howeveremoved the cases on a theory of “fraudtle

joinder,” asking the court to disregard the citizenship of thediegrse defendants

2 Pennywas filed on December 7, 201&eECF No. 1-2 (Civ. No. 19-00006 JMS-
KJM); andNakatsuwas filed on December 20, 20E&eECF No. 1-2 (Civ. No. 19-00047 JMS-
KIM).

3 PNC Bank claimso bea citizen of DelawareSeeECF No. 1 at PagelD #5 (Civ. No.
19-00047 JIMXKJM). The court need not resolve whether PNC Bank is a citizen of
Pennsylvania or Delawalecausehe question for present purposes is whether there otherwise
is complete diversity of citizenship betwessrchPlaintiff andeachDefendant in either suit, and
whether to include the citizenship of the current owners and mortgageeging that
assessmeén



becausgthey arguePlaintiffs “fail[] to state a cause of action against a resident
defendant, and the failure is obvious according to settled rules of the state.”
McCabe v. Gen. Foods Cor@11 F.2d 1336, 1339 (9th Cir. 1987).

Plaintiffs filed their Motions for Order of Remand February 2019
seeking to remand the cases back to state court, arguing that iy erse
defendants wereot “fraudulently joined and that the court lacks subjenttter
jurisdiction because complete diversity of citizenstoes not exist Theultimate
question therefore is whether to disregiae nondiverse defendast—if so, then
the cases remain in federal cotmaf if not, the court must remand the cases to
state court for lack of subjeatatter jurisdiction.

. DISCUSSION

A.  Fraudulent Joinder Standards

“[T]here are ‘two ways to establish improper joinder: (1) actualfrau
in the pleading of jurisdictional facts, or (Rpbility of the plaintiff to establish a
cause of action against the ndiverse party in state court.’Hunter v. Philip
Morris USA 582 F.3d 1039, 1@4(9th Cir. 2009 (quotingSmallwood v. lllinois
Cent. R.R.385 F.3d 568, 573 (5th Cir. 200@nbanc)(some quotation marks

omitted))? “[T] he term ‘faudulent joindéris somewhat of a ‘misnomer,”

4 The firstpossibility @ctual fraudlis not at issugethe focus is on the second.
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Weeping Hollow Ave. Tr. v. Spenc8&8l F.3d 1110, 1113 (9th Cir. 2016) (citation
omitted). It“is established . . . if a defendant shows that anvidwgial joined in
the action cannot be liable on any theor@tancare, LLC v. Thrower By &
Through Mills 889 F.3d 543, 548 (9th Cir. 2018) (quotiRgchey v. Upjohn Drug
Co, 139 F.3d 1313, 1318 (9th Cir. 1998)) (brackets omitt&gliit ‘if there is a
possibilitythat a state court would find that the complaint states a case of action
against any of thpnon-diverse]defendants, the federal court must find that the
joinder was proper and remand the case to the state”tddrt(quotingHunter,
582 F3dat1046).

The failure to state a cause of action against adngrse defendant
must be “obvious according to the settled rules of the statarhilton Materials
Inc. v. Dow Chem. Corp494 F.3d 1203, 1206 (9th Cir. 20q@uotingMcCabe
811 F.2d at 1339)And fraudulent joinder “does not require an ill motivé.dvell
v. Bad Ass Coffee Co. of Haw., Int03 F. Supp. 2d 1233, 1237 (D. Haw. 2000)
(citing McCabe 811 F.2d at 1339Albi v. St. & Smith Pubhs Inc,, 140 F.2d 310,
312 (9th Cir. 194) (“[l] t is universally thought that the motive for joining such a
defendant is immaterid).

There is a “'strong presumption against removal jurisdiction
mean[ing] that the defendant always has the burden of establishing that removal is

proper,” and that the court resolves all ambiguity in favor of remand to state court.”
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Hunter, 582 F.3d at 1042 (quotir@aus v. Miles, In¢.980 F.2d 564, 566 (9th Cir.
1992)). Additionally, “[a] defendant invoking federal court diversity jurisdiction
on the basis draudulent joinder bears a ‘heavy burden’ since there is a ‘general
presumption against finding fraudulent joinderGrancare LLC 889 F.3d at 548
(quotingHunter, 582 F.3d at 1046) (square brackets omitted). And “[flraudulent
joinder must be proven by clear and convincing evideneilton Materials

Inc., 494 F.3cat 1206(citation omitted).

Although ‘the fraudulent joinder standard shares some similarities
with the analysis und¢Federal Rule of Civil Procedur&R(b)(6,” the tests “are
not equivalent.”Grancare LLC 889 F.3d at 549“A claim against a defendant
may fail under Rule 12(b)(6), but that defendant has not necessarily been
fraudulently joined.”1d.

A standard that equates fraudulent joinder with Rule

12(b)(6) conflates a jurisdictional inquiry with an

adjudication on the merit8Because the purpose of the

fraudulent joinder doctrine is to allow a determination

whether the district court has subject matter jurisdiction,

the standard is similar to the “wholly insubstantial and

frivolous” standard for dismissing claims under Rule

12(b)(1) for lack of federal question jurisdiction.

Id. (citation omitted).“The relative stringency of the standard accords with the

presumption against removal jurisdiction, unaich [courts] ‘strictly construe



the removal statuteand reject federal jurisdictidnf there is any doubt as to the
right of removal in the first instanck. Id. at 550 (quotingsaus 980 F.2d at 566).
B. The NonDiverse Defendants Were NoFraudulently Joined

Applying those standards anitiea reviewing the arguments of
counsel, the court concludes that PNC Bank has not nietats/burden to
demonstrate fraudulent joinder.

Assumingfor present purposakatPNC Bankwrongfully foreclosed
on Plaintiffs’ prior mortgages$°laintiffs arguethat—aside from damages against
PNC Bank—they are allowed to seek “the classic remedy for [wrongful
foreclosure]: return of title and possessio®antiago v. Tanakd 37 Haw. 137,
154n.33 366 P.3d 61%29n.33(2016). This cause of action for quiet title would
require naming current titleholders as defendaiiteeir theory of quiet title
againstcurrent owners and mortgagees (tloe-diverse Defendantsas explained
in theirMotions(and as understodd be by the cour@ssentiallyhas five steps

(1) the wrongful foreclosure renders subsequent tramsfehe
property “void” (or at least “voidable))

(2) if thetransfes aretruly “void,” then they cannot pass good title

(and current mortgagees have invalid mortgages);

5> See, e.gPls.’ Mem. in Support of Mtn. to Remand, ECF No. 2Ré&nny at PagelD
#333 to 337 an&CF No. 61 (Nakatsy at PagelD #332 to 336.
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(3) if the transfes areonly “voidable,” a prior ownewho suffered the
wrongful foreclosurevould still have superior titleunless a subsequent buyer
could prove thait was an innocent ofbona fide purchasérwhere

(4) a ‘bona fide purchaser” f'one whq by an honest contract or
agreement, purchases property or acquires an interest therein, without knowledge,
or means of knowledge sufficient to charge him in law with knowledge, of any
infirmity in the title of the sellef Bank of NY.Mellon v. R. Onaga, Inc140 Haw.
358, 367n.13 400 P.3d 559, 568.13(2017) (quotingka‘'u Agribusiness Co. v.
Heirs or Assigns of Ahulad 05 Haw. 182, 193, 95 P.3d 613, 624 (2064nd
where

(5) the current ownerare not bona fidpurchases because thdyad
“knowledge” of the alleged defects in the titleither througtfconstructive
notice (“record noticé or “inquiry notice’), or actual notice.

Plaintiffs contend such a cause of actioansirely possible
(especially in stateaurt), andtheycite several instanceghere statdrial courss, as
recently as January 3, 2Q1tave allowed such complairts continue pasi

motionto-dismissor summaryudgmentstage SeeNakatsuPls.” Exs. 3to 5, ECF

® See alsd&ondaur Cap. Corp. v. MatsuyosHi36 Haw. 227, 240 n.27, 361 P.3d 454,
467 n.27 (2015) (“A non-bona fide purchaser is one who does not pay adequate consideration,
takes with knowledge that his transferor acquired title by fraud, or buyseregisand with full
notice of the fact that it is in litigation between the transferor and a third pddyations and
internal editorial marks omitted).
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Nos. 65 to 67 (Civ. No. 1900047 JMSKJM). Indeed, thg cite a state caseom
2018—alleging the samessential theorrthat granted alaintiff’'s motion for
summary judgmenstriking an affirmative defense that assertedsulesequent
purchasers were bona fide purchas&sead. Ex. 2, ECF No. & (Finding of Fact,
Conclusions of Lav& Order,Jebo v. SengsavatNo. 161-0321K (Haw. 3rd Cir.
Ct. Jan. 9, 2018) The also cite aimilar federakase from this district that
survived a motion to dismissSeel.ynchv. Bank of N.YMellon, 2018 WL
3624969, at *7 (D. Haw. July 30, 2018) (“[A]t the motion to dismiss stage, when
this Court must assume Plaintiffactual allegations to be true, Plaintiffs have
pled—albeit just bareklsufficient factual allegationgincludingpurchasinghe
property at a discounted pri¢ed support a plausible quiet title claim against the
[current owners].”).

In responsePNC Bankmakes a compelling case for dismissal of the
nondiverse defendantdt argues thatecentHawaii law hasheldthat a wrongful
foreclosure renders a subsequent transaction “voidable” (not “vdsdgMount v.
Apaq 139 Haw. 16717980,384 P.3d 1268128182 (2016 (‘[ W]here it is
determined that the nonjudicial foreclosure of a property is wrongful, thefsale o
the property is invalid and voidable at the election of the mortgagor, who shall then
regain title to and possession of the propertigliotingSantiago 137 Haw. at

158, 366 P.3d at 633)t argueghatMountclarified that “where the property has
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pased into the hands of an innocent purchaser for value, rendering the voiding of a
foreclosure sale impracticable, an action at law for damages is generally the
appropriate remedy.Id. at 180, 384 P.3a&t 1281 (citing Santiago 137 Haw. at

158, 366 P.3at 633)’ And it points out that several decisions from this district,
applying Hawaii law, have dismissed quiet title claims on these grounds against
currentowners for failure to state a claifmejecting, for example, Plaintiffs’ theory
that constructive notice is sufficient to negate innocent purchaser staaes)

Tilley v. Bank of N.Y. Mellgr2018 WL 1415171, at *14 (D. Haw. Mar. 21, 2018)
(Gillmor, J.);Seegers v. CIT Bank N,R018 WL 1558550, at *6 (D. Haweb.

28, 2018) (Kobayashi, J.) (“A gei title action cannot be maintained unless the
plaintiff plausibly alleges that the property’s current owners arebooa fide
purchasers.”)Lynch v. Bank of N.Y. Mellp@017 WL 3568667, &4-5 (D. Haw.
Aug. 15, 2017) (Kobayashi, Jdigmissingquiettitle claim that contained “the

most generalized allegation that the [buyers] had knowledge that the foreclosure
was unlawful because of [the bank’s] recordation of the Notice of Sale anbfails

include any factual content from which any reasonable inference could be drawn

’ PNC Bankalso argues that Plaintiffs’ quiet title claims are barred by-gesix statute
of limitations. Plainfifs, however, point out that sonawaii courts have applied a twentgar
limitation period for similar claimsSeePIs.” Exs.3 & 4, ECF Nos. & & 6-6; see als@owler
v. Christiana Tr, 143 Haw. 235, 426 P.3d 459 (Haw. Ct. App. 2018) (unpublished memorandum
decisior) (holding that the 2Q@ear limitation period in Haw. Rev. Stat687-31 applies to
foreclosure action).
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that the[buyers]colluded with[the bank],knew of wrongdoing bjthe bank] or
were not bona fide purchasgrslit also argues that the state trial court decisions
cited by Plaintiffs were wrongly decided.

Thecourt mightverywell agree wittPNC Bank (anather district
court casesand conclude that Plaintiffs’ complaints fail to stpkeusiblequiet
title claims against the current ownetsmakescompletesense that Plaintiffs,
even if they could prove wrongful foreclosure, should not be entitled to eject a
subsequenhnocent purchaser for valaad obtain titlgespecially where it
appears undisputed that Plaintiffs teiaeadydefaulted on the prior mortgage
contractsand whee the theories of wrongful foreclosure dssed on case law
that did not exist at the timeSantiagg for example, was decided in 2016,
followed shortly byHungate v. Law Office of David B. Ros&89 Haw. 394, 391
P.3d 1 (2017)). In such circumstances, Plaintifshedy ought to be limited to
damages against the wrongful party.

But thecourt is not deciding whether tiRennyandNakatsu
Complaints fail to state claiss—that is not the standard.he court is not
determining whether either of thesarticular Complaintsufficiently allege facts
thatcould stateplausiblequiet title claims against these particular resident
Defendants Rather, lhe court isonly determining whether the naesident

defendants were “fraudulently joinédTo determine thathequestion $ whether
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aquiet title claim igpossibleor whether a claim mustecessarily fail undeghe
settledlaw of Hawaii. See, e.gHunter, 582 F.3d at 1046Furthermorethe court
decides tb fraudulent joindequestion without considering the possible mesiv
Plaintiffs might have had to name the rdimerse DefendantsSee, e.gLovell,
103 F. Supp. 2dt1237.

Applying the fraudulent joinder standard, the court agrees with
Plaintiffs that itis possiblethat they could state claims that, if proven, might entitle
them to quiet title against current tithelders. Even if this court might agree with
argumentdo dismisssuch a claim-e.g.,wrongful foreclosurenly renders
subsequent transfers voidable, stoactive notice isnsufficient to negate bona
fide purchaser status, or claims are tipagred—the arguments aiin large part
based on “unsettled” state law.

Plaintiffs argue, for example, that certain types of wrongful
foreclosuresender subsequenttisferdruly void @andnot merely voidable),
citing Silva v. Lopezb Haw. 262, 2711884) and norHawaii case law Plaintiffs
also argue that constructive notmmuld besufficientto negate boréide
purchaser statumder its reading of Hawaii lageven if judges in this district
mightreject that theory And, as noted earlier, whether a six or tweydar
statute of limitations applies is not cled&ven if this court would rejed®laintiffs’

arguments based on @svn interpretatiorof Hawaii law that decisiorwould not
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be based on “settled” Hawaii laveee, e.gln re Ho, 2017 W.L 1323406, at2

(Bankr. D. Haw. Apr. 7, 2017) (denying reconsideration of an order that concluded
that a defective nonjudicial foreclosure is voidable, not voidinalitating that the
guestion is sufficiently uncertain that it should be certified to the Hawaii Supreme
Court) (Faris, J.).

Similarly, it is not enouglthatthis court might disagree with the state
trial courts that have allowed similar claimspt@ceed It is not enough that this
court might find Plaintiffs’ theorymplausiblefor a lack of specific factsThe test
Is whether it is possible for claims to survive a dismissal motigtatecourt
(where angbal/Twomblyplausibility standard does not appl\§eeGrancare 889
F.3d at 549see als@Bank of Am.N.A.v. Reyesloledq 143 Haw. 249252,428
P.3d 761764(2018)(“[T] his court has never adopted the@omblylgbal
‘plausibility pleading standard, and we now expressly rejedVi. reaffirm that
in Hawai'‘i state courts, the traditionfa@otice pleading standard goverijs®

In sum, given the“general presumption against finding fraudulent

joinder,” Grancare LLC 889 F.3d at 54&ndthe“strong presumption against

8 Because theourt rejects PNC Bank’s fraudulent joinder arguments, the court need not
reach whether &éommon defense” theory of fraudulent joinaeight also apply SeeHunter,
582 F.3d at 1044-45 (explainitigat if thereason the plaintiff cannot prevail in state court
against a non-diverse defendanétessarily compels the same result fonfajresident
defendant, there is no improper joinder; there is omdyauit lacking in merit,” such that “the
allegation of improper joinder is actually an attack on the merits,” meaningahdufent
joinder is inapplicable) (quotingmallwood 385 F.3cat574).
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removal jurisdection,” Hunter, 582 F.3d at 1042, the court concludes that PNC
Bank has not met its burden to demonstrate fraudulent joinder.
C. The Court Declines to AwardPlaintiffs Attorneys’ Fees and Costs

Plaintiffs also seeks attorneys’ fees and costs for PNC Bank
removal. Under 28 U.S.C. 8447(c), “[a]n order remanding the case may require
payment of just costs amshyactual expenses, including attorney fees, incurred as
a result of the removal." Absent unusual circumstances, courts may award
attorneys fees under § 1447(c) only where the removing party lacked an
objectively reasonable basis for seeking rembvilartin v. Franklin Capital
Corp,, 546 U.S. 132, 141 (2005)Cbnversely, when an objectively reasonable
basis exists, fees should be derfieldl. “Removal is not objectively unreasonable
‘solely because the removing pastarguments lack merit, or else attorsdges
would always be awarded whenever remand is grahtéstancare, LLC 889
F.3dat552 @uotingLussier v. Dollar Tree Storesid., 518 F.3d 1062, 1065 (9th
Cir. 2008)).

Applying those standards, the court declines to award Plaintiffs fees
or costs. Given the strength of PNC Bank’s arguments for dismissing the non
diverse defendants, and the several cases from this district that have granted such
motions, PNC Bank had an objectively reasonable basis for removing these cases.

That is, PNC Bank tha basis on which to at least argue that Plaintiffs could not
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state a cause of action against the-dimerse Defendants, and sucfadure was
obvious under settled law. Although the court disagrees with PNCiBainis

regard its removal of these cases does not warrant an award of attorneys’ fees or
costs to Plaintiffs.

V. CONCLUSION

The court GRANTS Plaintiffs’ Motion for Ordef Remand in both
Penny v. PNC BanlCiv. No. 1900006 MS-KJM andNakatsu v. PNC BanlCiv.
No. 1300047 JMSKJIM, but DENIES Plaintiffs’ requestor an award of
attorneys’ fees and cost¥he nondiverse Defendants in both cases were not
fraudulenly joined. The court lacks subjectatter jurisdiction. The cases are
REMANDED forthwith to the First Circuit Court for the State of Hawaii.

IT1S SO ORDERED.

DATED: Honolulu, HawaiiMay 23, 2019.

% /s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge

§
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Penny v. PNC Bank, N,ACiv. No. 19-00006MS-KJM; Nakatsu v. PNC Bank, N,ACiv. No.
19-00047 JMXKJIM, Joint QderGranting in Parand Denying in Pa®laintiffs’ Motions for
Order of Remand
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