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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI'I

SKYLAR JOHN PLATT, Case No. 19-cv-00192-DKW-WRP

Plaintiff,
ORDER AFFIRMING IN PART
VS. AND REMANDING IN PART
DECISION OF COMMISSIONER
ANDREW SAUL, Commissioner of | OF SOCIAL SECURITY

Social Security,

Defendant.

On April 16, 2019, Plaintiff Skylar John Platt appealed the Acting
Commissioner of Social Security’s dentdlhis application for disability insurance
benefits. In his Opening Brief, Rlasks this Court to review (1) the
Administrative Law Judge’s KLJ") failure to discussd/or rejection of medical
evidence and opinions, and (2) the AL®Egection of his symptom testimony.

After carefully reviewing the record be&loand the parties’ submissions, the Court
disagrees that the ALJ erred in failing to discuss or in rejecting medical evidence
and affirms the decision of the CommissioagBocial Security in that regard.

However, because the ALJ failed tpide clear and conmcing reasons for

!Pursuant to Federal Rule of Civil Proceduréd?5Andrew Saul was automatically substituted
as the party-defendant in this action uponclisfirmation as the Commissioner of Social
Security.
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rejecting Platt’s symptom testimony, t8eurt REMANDS with respect to that
iIssue, as set forth below.

BACKGROUND

Review of Disability Claims

A five-step process exists for evatiung whether a person is disabled under
the Social Security Act (SSA). 20 C.F$404.1520. First, the claimant must
demonstrate that he is not currently inkgd in any substantial, gainful activity.

Id. 88 404.1520(a)(4)(i), (b). Second, thailant must showa medically severe
impairment or combination of impairmehat significantly limit his physical or
mental ability to do basic work activitiesld. 88 404.1520(a)(4)(ii), (c). Third, if
the impairment matches or is equivdléo an established listing under the
governing regulations, the claimanfjusiged conclusively disabledld.

88 404.1520(a)(4)(iii), (d).

If the claimant’s impairment does not match or is not equivalent to an
established listing, the Commissioner ma&kdmding about the claimant’s residual
functional capacity (RFto perform work. Id. § 404.1520(e). The evaluation
then proceeds to a fourth step, which reggithe claimant to show his impairment,
in light of his RFC, prevents him from performing work he performed in the past.

Id. 88 404.1520(a)(4)(iv), (e), (f). If the aaant is able to perform his previous



work, he is not disabledld. 8 404.1520(f). If the clemant cannot perform his

past work, though, the evaluation proceeds to a fifth step8 404.1520(a)(v),

(g). Atthis final step, the Commissiarmaust demonstrate that (1) based upon the
claimant’'s RFC, age, education, andrkvexperience, the claimant can perform
other work, and (2) such work is available in significant numbers in the national
economy. Id. § 404.1560(c)Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir.

1999) (explaining that, at step fivegtburden moves to the Commissioner). |If

the Commissioner fails to meet this burdér claimant is deemed disabled. 20
C.F.R. § 404.1520(g)(1).

. The ALJ’'s Decision

On May 2, 2018, the ALJ issued a decision finding Platt not disabled for
purposes of the SSA from the alleged onlsde of September 8, 2015 through the
date of the decision. Administrative Red@“AR”) at 21. At Step One of the
evaluation process, the ALJ determineattRlatt had not engaged in substantial
gainful activity since September 8, 201%d. at 15. At Step Two, the ALJ
determined that Platt had the following severe impairmeletgenerative disc
disease of the lumbar spimagth mild L2-3 canal and L3 right foraminal stenosis;
bursitis and osteoarthritis of the leftailder; squamous cell carcinoma; cervical

disc disorder; and injury to right upper etity, with surgical repair in February



2018. Id. at 16. At Step Three, the ALJtdemined that Platt did not have an
impairment or combination of impairmts that met or medically equaled the
severity of one of the impairmenristed in the governing regulationdd.
Before reaching Step Four, the ALJ determined that Platt had the RFC to
perform “light work” with the following limitations:
[H]e could lift, carry, push, or pull 20 pounds occasionally and 10
pounds frequently; he could stand/wédk 6 hours out of 8; he could
sit for 6 hours out of 8; he could occasionally perform postural
activities; he could frequently pughull with the non-dominant left
upper extremity; he could frequnperform overhead reaching
bilaterally; he could have no pasure to hazardous machinery or

unprotected heights, to include nddiers, ropes, or scaffolds; he
cannot work in direct sunlight.

At Step Four, the ALJ determined tHiatt was unable to perform any past
relevant work. Id. at 19. At Step Five, the Aldktermined that there were jobs
existing in significant numbers in thetimaal economy that Platt could perform.
Id. at 20. More specifically, a vocatioretpert stated that, in light of Platt’s
RFC, age, education, and work experiemeewould be able to perform the jobs of

small products assembler, meliérk, and cannery workerld. This final



determination resulted in the ALJ finditlgat Platt was not disabled for purposes

of the SSA from September 8, 2015 through the date of the decitiomt 212

lll.  This Action

In his Opening Brief, Dkt. No. 13, &t raises two principal arguments.
First, the ALJ failed to discuss relevanédical evidence in the record and erred in
rejecting medical opinions. Second, theJAhiled to provide specific, clear, and
convincing reasons for rejecting Platt's symptom testimony.

STANDARD OF REVIEW

A court must uphold an ALJ’s decisionriless it is based dagal error or is
not supported by substantial evidenceRyan v. Comm’r of Soc. Se628 F.3d
1194, 1198 (9th Cir. 2008). “Substantialdance is more than a mere scintilla
but less than a preponderancdd. (quotation omitted). Stated differently,
“[s]ubstantial evidence means such relgvevidence as a reasonable mind might
accept as adequate tgpport a conclusion.”Burch v. Barnhart400 F.3d 676,

679 (9th Cir. 2005) (quotation omitted). h&re evidence is susceptible to more

than one rational interpretation, it is tAkJ's conclusion that must be upheld.”

20n February 14, 2019, the Appeals Council deRidt’s request for review of the ALJ’s
decision. AR at 1.



Id. at 679;see also Treichler v. Comm’r of Soc. Sec. Adniir F.3d 1090, 1098
(9th Cir. 2014) (“[Courts] leave it to ¢hALJ to determine credibility, resolve
conflicts in the testimony, and reselambiguities in the record.”).

In addition, a court may not reverge ALJ's decision on account of an error
that is harmless. Tommasetti v. Astry®33 F.3d 1035, 1038 (9th Cir. 2008).
“[T]he burden of showing that an erngrharmful normally falls upon the party
attacking the agency’s determinationMolina v. Astrue674 F.3d 1104, 1111
(9th Cir. 2012) (quotation and citation dted). In making this assessment, a
court “look[s] at theecord as a whole to determiwhether the error alters the
outcome of the case.d. at 1115.

DISCUSSION

Medical Evidence and Opinions

In his Opening Brief, Platt arguésat the ALJ both failed to address
“significant amounts of medical evidence telthto [his] chronic pain” and erred in
rejecting the opinions of Dr. Timothy Duer. Dkt. No. 13 at 16-23. The Court
addresses each of these arguments in turn.

First, Platt argues that the ALJ faileddiscuss three exhibits in the record:
one containing 40 pages of physical tipgreecords; one containing records from a

treating neurosurgeon, Dr. Kennethakaand one containing records from



neurosurgeon Dr. Jon Grahanhd. at 16-20. Platt argues that these exhibits
contain significant and probative evidence of his chronic pain being more limiting
than the ALJ found in the RFC. More sgmallly, Platt asserts that Dr. Graham’s
notes show that he was recommended fayesy due to low backain, Dr. Kaan's
notes reflect an abnormal range of motiang the physical therapy notes show
that he had pain and stiffness when stooping.

None of these arguments, howeverk@uahtely explain why the evidence
Platt relies upon was significaand probative and, thus, mandated discussion from
the ALJ. See Vincent v. Heckler39 F.2d 1393, 1394-95 (9th Cir. 1984) (stating
that an ALJ does not need to discusewaitlence presented, but must explain why
“significant probative evidence has beaejected.”) (Quotation omitted). Instead,
Platt's arguments are premised on hiscgpation that the cited evidence was
significant and probative.

For example, as to Dr. Graham’s estwhile Platt states that various
findings were made and tld@ctor recommended surgesgeDkt. No. 13 at 16-
17, at no point does Platt explain whyyaof these findings or the recommendation
undermine the RFC.See Haynes v. Colvie14 F. App’x 873, 875 (9th Cir. June
11, 2015) (concluding that an ALJ chdt err in assessing residual functional

capacity because, in part, the claimdiat “not explain how the evidence of



physical ailments that he lists igsificant probative evidence of greater
limitations than those already incorporated into the ALJ’s decision.”) (quotation
omitted). Instead, Platt speculatesttibecause Dr. Graham recommended
surgery, his “pain complaints were fouarddible enough....” Dkt. No. 13 at 17.
There is, however, no medical evidenard certainly no opinion from Dr.
Graham, that the doctor’s findingesdarecommendation warranted a more
restrictive RFC than the one the ALJ itiead. As for Dr. Kaan’s notes, Platt
again recites various findings the doctor masdevell as the doctor’s statement that
Platt’s condition was “not amenable to surgeryd. at 17-18. But, again, Platt
fails to provide any explanation asvty these findings and recommendation are
significant or probative.

As for the physical therapy notes, on this occasion, Platt does appear to
contend that the notes undermine the RAde argues that the various findings
and observations therein show that he had pain and stiffness when stooping, which,
he asserts, undermines theJ’'s determination that heould occasionally stoop.

Id. at 19-20. The problem with this ads@n is that it is not supported by any
medical opinion in the record. In othgords, there is no medical opinion in the
record stating that Platt’s pain and stiffness when stooping prevent him from

occasionally stooping. Instead, it ismaky Platt’'s own opinion that the former



(pain and stiffness) leads to the latter (being unable to occasionally stoop).
Moreover, the only doctors towiew the physical therapy notaadrender an
opinion as to their effect on the RFC came to a conclusion contrary to that by Platt.
Specifically, Drs. Harp and Shibuya reviewed the physiebfhy notes (AR at
55-56, 68-69), noted the limitation in thenge of motion for Platt’'s lumbar spine
(id. at 57, 76), and determined thatt could occasionally stoopl(at 60, 74).
As such, Platt has failed to show tltla¢ physical therapy notes undermined the
RFC or were otherwise significant or probative.

Second, Platt argues that the ALJ dnrerejecting the opinions of Dr.
Timothy Duerler that Platt was unablevwork. Dkt. No. 13 at 21-23. Platt
argues that Dr. Duerler’s opinions wesigpported by objective findings in the
medical record, and the doctor made relevant findings about Platt’s condition. In
response, the Commissioner argues thatlderler’s opinions about Platt being
unable to work were brief, addressedssue reserved the ALJ, and were
inconsistent with the overalleerd. Dkt. No. 14 at 12-15.

In the ALJ’s decision, the ALJ gave littlkeeight to Dr. Duerler’s opinions.

AR at 19. The ALJ observed that, in& 2016, Dr. Duerler opined that Platt

3As such, the facts in this case are diffefemtn those in the case cited by Plattjliams v.
Berryhill, 2019 WL 923749 (D. Nev. Feb. 1, 2019), where@gamining orthopedist opined that
the claimant was precluded from stooping,at *5. There is no similar opinion here.

9



would be unable to work until Septemi3®, 2016. The ALJ stated that this
limitation was a “precaution” and did “notpeesent an earnest attempt to evaluate
[Platt’s] remaining functioning.” The AlLalso found that later evaluations did
not justify the complete work resttion Dr. Duerler gave. The ALJ further
observed that, in April 2017, Dr. Duerler stdthat Platt was no longer able to do
“the work” and should be considered daizally disabled. The ALJ determined
that this opinion was not well supportedconsistent with the recordld.

The Court agrees withéhCommissioner that Dr. [@uder’s opinions about
Platt being unable to work are far tboef and incompletéo warrant any
meaningful weight being afforded thenin Dr. Duerler’'s June 2016 letter, he
states that, due to multiple low backuines, Platt was unable to work through
September 30, 2016. AR at 771. faher explanation is given for this
statement. For example, Dr. Duerler dnesexplain why Platt’s injuries prevent
him from working, such as relevairhitations those injuries may impose on
Platt’s ability to work. In addition, as the Commissioner asserts, for purposes of
the SSA, it is far from cleawhether Dr. Duerler intendedr, if he did, if he was
even qualified, to determine that Plattsnable to perform any work that exists
in significant numbers in the national econom@eeDkt. No. 14 at 14-15 (citing

McLeod v. Astrue640 F.3d 881, 885 (9th CR011)). Moreover, as the

10



Commissioner further asserssjch a determination wast one for Dr. Duerler to
make for purposes of this case, as fseie¢ of disability—in other words, the ability
to do any work-is for the ALJ to determinéd. at 12-13 (citing 20 C.F.R. §
404.1527(d)(3)}.

In Dr. Duerler’s April 2017 letter, he s&at that he has been Platt’s primary
care physician since 2008 and, idgrthis time, Platt “has continued to want to
work in a very physically demandingh[,] [h]Jowever recently his lumbar
degenerative disc diseaseshmogressed to a point where he is no longer [able] to
do the work and should be considemsedically disabled.” AR at 792. If
anything, this letter confirms the prelbhs noted above with respect to Dr.
Duerler’'s June 2016 letter. Notablyappears that Dr. Canler believes that,
because Platt may not be atdeperform his former jolhe is disabled. This is
simply not the case for purposes of the SSBee20 C.F.R. § 404.1520(a)(%).
This apparent misunderstanding on Dr. Du&slpart, at least for purposes of this

case, leads to additional problems giveat tho further explanation is provided for

4Contrary to Platt’s assertion inshieply brief, other than statirtigat Platt could not work due to
his low back injuries, Dr. Duerler did noffer any support for his June 2016 opinioBeeDKkt.
No. 15 at 14-15. While a January 2017 lettmuld provide support for an opinion made six
months earlier, Platt does not explain how it did so h&See id

As the Commissioner observes, the Algreedwith Dr. Duerler that Ritt could not do his past
work. SeeDkt. No. 14 at 14 (citing AR at 19).

11



the doctor’s broad statement that Platt is unable to work. For example, in April
2017, Dr. Duerler again fails to explain atHimitations Platt may have had that
would prevent him from working. As such, the ALJ did not err in declining to
give any great weight to Dr. Duerler’s opinions that Platt could not work.

. Symptom Testimony

In his Opening Brief, Platt arguesatithe ALJ erred in rejecting his
symptom testimony. Dkt. No. 13 at 25-3Platt argues that the ALJ failed to
explain the relevance of him havirgj,times, a normal gait, the ALJ
mischaracterized various medical evaluations in the record, the ALJ should not
have relied on an MRI examination frdfebruary 2016, and the ALJ failed to
discuss an adult function report concerniigtt’s daily activities. In response,
the Commissioner argues that the ALJmaufficiently specific findings in
rejecting Platt’'s symptom testimony. DWNo. 14 at 20-25. The Commissioner
argues that the February 2016 MRI showedsignificant change compared to a
time when Platt was able to work, Plattiormal gait was inconsistent with his

statements about his ability to walatt's condition improved significantly

Contrary to Platt’s assertion his reply brief, Dr. Duerlkés April 2017 letter provides no
meaningful support for his opinidhat Platt could not work.SeeDkt. No. 15 at 15. Dr.
Duerler, for instance, fails to connect any of Platt's recited meugtaky to specific limitations
that might lead to the conclusion that Platt is unable to w@keAR at 792.

12



following physical therapy and mediaati, and Platt’s daily activities were
inconsistent with being disabléd.

In the Ninth Circuit, when considag a claimant’s symptom testimony, an
ALJ must, first, determine whether)(dbjective medical evidence has been
provided of an underlying impairmetitat may reasonably produce the
symptom(s) alleged, and (2)etlelaimant is malingering.Brown-Hunter v.
Colvin, 806 F.3d 487, 492-493 (9th Cir. 2015Here, the ALJ found that Platt’s
medically determinable impanents could reasonably be expected to cause his
alleged symptoms. AR at 17. In aouh, the ALJ made no finding that Platt
was malingering.

As a result, in order for the ALJ to reject Platt’s testimony about the severity
of his symptoms, the ALJ was requiredotovide “specific, clear and convincing
reasons for doing so.”"Brown-Hunter 806 F.3d at 498. “General findings are

insufficient; rather, the ALJ must identityhat testimony is not credible and what

The Court notes that, in hissggonse brief, the Commissioner makes a number of arguments
with respect to these issuesathely, at least ipart, upon evidence that the ALJ did not rely
upon. SeeDkt. No. 14 at 22-24. Because this Garannot consider any such evidence on
review, the same is notrther addressed hereinSee Bray v. Comm’r of Soc. Sec. Adntib4
F.3d 1219, 1225-26 (9th Cir. 2009) (explaining thaeviewing court must “review the ALJ's
decision based on the reasoning anduadindings offered by the ALJ").

8n a footnote, the Commissioner appears to desthis standard of review. Dkt. No. 14 at 21
n.7. But the Commissioner alsdkaowledges that this standastireview comes from binding
Ninth Circuit precedensee id, which this Court ishus obligated to follow.

13



evidence undermines theaghant’s complaints.” Id. The reason for specificity
IS SO a reviewing court can “conclude thdjudicator rejeetd the claimant’s
testimony on permissible grounds and did axtitrarily discredit a claimant’s
testimony regarding pain.”ld.

Here, while the Court acknowledges teame of the reasons given by the
ALJ support the conclusion reached ablattt's symptom testimony, the Court
agrees with Platt that the ALJ failedpgmvide the specific and convincing reasons
required by the Ninth Circuit. The Courtdaes with the reasons that fall short of
convincing. First, the ALJ determinecdatiPlatt “continued to be active with the
aid of medication[,]” pointig to Platt’s ability to “walk, do dishes, do laundry, and
enjoy family activities.” Id. at 18. As an initial matter, no explanation is
provided for why doing dishes and laundeynder Platt “actig[,]” as the ALJ
described him. As for walking and fam#gtivities, no specificity is provided for
how far Platt could walk or in what falyiactivities he engage Perhaps more
important, no attempt is made to explain how the limited number of activities
mentioned by the ALJ rendered Platt alolelo the work the vocational expert
identified Platt as being able to do.

In addition, as Platt observes, the Ahiled to mentionat least with any

specificity, what appears to be theyabult function report in the recordSee

14



Dkt. No. 13 at 29-31. The adult function report dated December 23, 2015.

AR at 205'° Therein, Platt, through the assistance of a friéragserts that he:
prepares simple meals; does general agpand laundry, with some days being
better than others; goes outside daily; €sia car; shops for groceries; needs a
friend to help with bookkeeping tasks; was television and his dog play in the
yard; meets with friends, with the frequoy depending on his pain; would like to
be more active but for his pain; canlkva quarter miléon a good day[;]” and
mainly performs “light dut[ies]” becauseshtonditions have affected his ability to,
among other things, bend, squat, and wal&. at 198-205. The ALJ cited to the
adult function reportd. at 18 (citing Exhibit 4E), and determined that it was
inconsistent with the medical evideraed Platt’s reported level of activity
throughout the record, suds his ability to walk, do dhes and laundry, and enjoy

family activities,id. at 18-19.

°The Court notes that the Commissioner fails totio@ the adult functioneport in his response
brief.

10As such, the function report is a window int@Pk activities relatively early-on in his alleged
period of disability. The Court leaves for tAkJ on remand to determine whether the activities
(or lack thereof) recorded in the functiomoet continued for the reainder of the alleged
disability period.

1The function report states thlatt is dyslexic and a friend)iEabeth Wewers, helps him with
paperwork. AR at 205.

15



The adult function report, however, is motonsistent with Platt’s “reported
level of activity throughout the recorfi]. If anything, the function report is
entirelyconsistentvith the same, as Platt stateatthe can walk a quarter mile on
a good day, does general cleaning and layradrd watches his dog play in the
yard. All of those statements are consistgith the general statements that Platt
can walk an unidentified distance, dgligs and laundry, and enjoy unidentified
family activities. The problems with the_J’s analysis, therefore, are two-fold:
(1) the ALJ ignored all of the other statents that Platt made in the function
report, even though his statements waargrely consistent with the activities upon
which the ALJ relied; and (2) the ALJilied to explain why Platt’s reported
activities rendered him able to work. Punply, Platt’'s daily activities, at least as
of December 23, 2015, do natovide any reason (letale a convincing one) to
reject his symptom testimony.

Second, the ALJ observed that, inigas medical evaluations, Platt was
found to have a well-coondated or normal gait. AR at 17-18. At no point,
however, does the ALJ explain why this was a reason to reject Platt’'s symptom
testimony. As just discussed, Platt statethe adult functiomeport that he could
walk a quarter mile on a good day. Thetfthat Platt may have done so with a

normal gait does not discount all of the athatements Platt made in the function

16



report, or even that he could only walquarter mile on a good day. Platt’s
normal gait, therefore, is not a convimgireason to reject his symptom testimony,
at least not without further explanation from the ALJ.

Third, the Court agrees with Plaliat, in certain instances, the ALJ
mischaracterized or “cherry-picked” frotreatment notes in the record. For
example, the ALJ stated that, in December 2015, Platt reported to Dr. Michael
Nichols that he had “experienced improveriemtis back pain and, in February
2018, he reported to Dr. Russell Parker tietvas “doing fairlywell with reduced
narcotic dose.” AR at 17-18. As for Nichols, the notes actually stated that
there had beersbmeimprovement” with physical therapyld. at 307 (emphasis
added). Moreover, at the same cited vBit, Nichols gave Platt a lumbar “facet
block” injection due to the level of his low back paiid. at 310. As such, to the
extent Platt had experienced improvemarttis condition, it is not a convincing
reason to reject his symptom testimonyigit of the entire record. As for Dr.
Parker, the ALJ accurately observed tRkitt reported he was doing fairly well
with a reduced narcotic doseSeeAR at 853. The ALJancluded that this report
showed that Platt's symptoms were marmbgpfficiently for work consistent with
the RFC. Id. at 18. However, Dr. Parker’s mstfrom the relevant visit also

show that Platt reported “having horriltessomnia still — will not sleep for days

17



then crash for a day....”ld. at 853. In this light, wike Platt’s narcotic regimen
may have allowed him to talete pain better, his sleep was suffering. This is
notable, given that the vocational expestifeed that, if a person with Platt's RFC
missed five days of work a month, beuld not sustain any employmengee id
at 51. As such, as with the noteddof Nichols discussed above, to the extent
Platt experienced improvement with respechis pain, it is still not a convincing
reason to reject his symptom testimony without further explanation from th& ALJ.
As stated, the Court agrees thangoof the reasons relied upon by the ALJ
provide some support for not giving credete®latt’s symptom testimony. That
being said, those same reasons also shoWintiie of that support. First, the ALJ
stated that an MRI performed in Fahry 2016, after the alleged onset date,
showed no significant change from an Mierformed before the alleged onset
date. AR at 17-18. In his Openingi&r Platt argues that the ALJ should not

have relied upon the MRI because the ALJ is not allowed to “substitute” his

12The Court adds, with respect to Dr. Parkedses, that, at the vigpreceding the one in

February 2018, Platt did not report that he daisg fairly well with his changed medication.
Instead, Platt reported that, dueatohange in his medicine, he was in “much worse pain” and
was “self treating” himself witlother medicine. AR at 849The Court mentions this not
because it means that Platt’s pain condition had not improved by the February 2018 visit, but,
rather, because it may suggest that a more représentew of the entireecord shows that he
was disabled for some period of time after hisgatbonset date. The Colgaves that issue to

be definitively addressed on remand.
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opinion for that of the medal source. Dkt. No. 18t 27 (quotation omitted).
However, the ALJ did not substitute hisimpn for that of the medical source in
this instance. Instead, the Ahdoptedthe opinion of the medical source-the
radiologist—-who determined that there vmassignificant change in Platt’s spine.
SeeAR at 458. Nonetheless, the MRIfiem February 2016. Simply because
Platt’'s spine had not significantly changgdhat early point following the alleged
onset does not mean that changes didoour thereafter, especially seeing as
Platt subsequently sufferadmotor vehicle accidentSee idat 18. As such,
while the February 2016 MRI provides soswgport for the ALJ’s determination
in this regard, it is limited and, alone, not convincin§ee Burch v. Barnhgréi00
F.3d 676, 681 (9th Cir. 2005) (“Although lackmedical evidence cannot form the
sole basis for discounting patiestimony, it is a factor #t the ALJ can consider in
his credibility analysis.”).

Second, the ALJ stated that, in Ded®er 2015, Platt reported to a physical
therapist that he was “feeling bettavith pain being 3 out of 10.Id. at 17.
Although Platt contends otherwise, thiarsaccurate summary of the relevant
notes. See idat 376. Specifically, contraty Platt’s contentions, the ALJ did
not mischaracterize this report or improgegnore notes from a subsequent visit.

SeeDkt. No. 13 at 26-27. At the referesd visit, the physical therapist also

19



reported that, although Pldstruggle[d] initially,” he dd “very well” at the visit
and experienced a reduction in pain. AR at 379. As for the next visit, it is Platt
who mischaracterizes thecard, not the ALJ. Notably, while the therapist did
report that “new exercises really causethe achy painl[,]” tis was a “good thing
because the muscles are wodj{,]” Platt was “really strting to feel changes|,]”
and Platt was “very motivat[ed].”ld. at 372. The therapisirther reported that
Platt “continue[d] to make incremehtenprovements|[,]” which was a “big
improvement and moving towardsneasing freedom of movement.Id. at 375.

In this light, the December 2015 notes from the physical therapy visits provide
further support, along with the MR, thait least at that time, Platt’s symptom
testimony may not have been entitled tib feeight. Nonetheless, the physical
therapy notes in the record appeaemal with a visit on December 14, 201%ee
generally id at 357-403. In light of the megdil evidence discussed above, such
as the notes from Dr. Parker, simplychase Platt’'s condition may have been
improving (or not have changed)recember 2015 does not mean that his
condition remained that way throughout theriod after thell@ged onset date.
Therefore, on remand, if appropriateg thLJ must provide clear and convincing
reasons to reject Platt’'s symptom testim for the period of alleged disability,

rather than for a snapshot in time.

20



In summary, the Court finds that th¢.J failed to provide specific, clear,
and convincing reasons for determigithat Platt's symptom testimony was
inconsistent with the overall recotd. The Court REMANDS this single issue for
the ALJ to reassess Platt’s testimotaking into account the findings herein.

CONCLUSION

To the extent set forth herein, the Commissioner’s decision denying Platt’s
application for disability insurandeenefits is AFFIRMED IN PART and
REMANDED IN PART for further administteve proceedings consistent with this
Order. The Clerk of Court @irected to close this case.

IT 1S SO ORDERED.

DATED: January 28, 2020 at Honolulu, Hawai'i.

s D
S RISy,

< on
@
Bdrs L so—
7 Derrick K. Watson
United States District Judge

Skylar John Platt v. Andrew Saw@jvil No. 19-00192 DKW WRPORDER
AFFIRMING IN PART AND REMANDI NG IN PART DECISION OF
COMMISSIONER OF SOCIAL SECURITY

BAs for specificity, the Court notes that the ALJ described Blgttimony as “statements about
the intensity, persistence, and limiting effects of his or her symptoms....” AR at17. This
language is notable if for no otherason than that it fails toadtify whether Platt is male or
female. See id(“...his or her symptoms....”). As sh, it would appear the only conclusion
that can be drawn is that thedgoing language in the ALJ’'s demn is (at best) generic, given
that it could be used iany case.
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