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IN THE UNITED STATES DISTRICT COURT

FOR THEDISTRICT OF HAWAII

JOHN P. DUNBAR Civ. No. 19-00648IMSWRP
Plaintiff, ORDERGRANTING DEFENDANT
AIRBNB, INC."S MOTION TO
VS. COMPEL ARBITRATION, ECF NO.

4, AND DISMISSING ACTION
AIRBNB, INC.,

Defendant.

ORDER GRANTING DEFENDANT AIRBNB, INC.'S MOTION TO
COMPEL ARBITRATION, ECF NO. 4, AND DISMISSING ACTION

[. INTRODUCTION

Airbnb, Inc (“Defendant”)moves to compel arbitration and to stay
litigation of this action ECF No.4 at PagelD #4-15. For the reasons discussed
below,the motion is GRANTED Further, because the entire dispute is subject to
arbitration, the court DISMISSES the action (ratiemn staying it).

[I. BACKGROUND

A. Factual Background

For purposes of this motiorhepertinent facts arendisputed John
P. Dunbar (Plaintiff’) operated a bed and breakfast as a registered Airbnb host.
ECF No. 41 at PagelD #23; ECF No. 1 at PagelD #2aintiff alleges that

Defendantdefamed him when, beginning in December 201"hosted dfalse]
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statement on the Internahd disseminated same to multiple third perstrest
Plaintiff was “removed [asreAirbnb] host per domestic violence.” ECF No. 1 at
PagelD #23 (emphasis removed).

WhenPlaintiff first registered to become a host in 2012¢tesented
to Defendant’'derms of servicén effect at that time ECF No. 41 at PagelD #24,
seeECF No. 9 aPagelD #17, 120. This 2012 versioof the terms of service
included an arbitratioprovisiont within a section titledD isputeResolution.”
ECFNo. 47 at PagelD #66The 2012version,however,contained ngeparate
clausespecifyingwho would decide questions of arbitrability (a “delegation
clause”) See id.The2012 version alsmcluded a “changegirovisionpermitting

Plaintiff to reject anyuture changeso the disputeesolution sectionld.?

! The2012arbitration provision states: “You and Airbnb agree that any disputey ala
controversy arising out of or relating to these Terms or the breaathination, enforcement,
interpretation or validity thereof, or to the use of the Services@ptithe Site or Application
(collectively, ‘Disputes) will be settled by binding arbitration, except that each party retains the
right to seek injunctive or other equitable relief in a court offgetent jurisdiction to prevent
[intellectual property infringement].” ECNo. 4-7 at PagelD #66.

2 The 2012“changes” provision state¥i]f Airbnb changes this ‘Dispute Resolution’
section after the date you first accepted these Terms (or accepted any suldemngss to
these Terms), you may reject any such change by sending us wotie (including by email
to terms@airbnb.com) within 30 days of the date such change becagcteseff . . . By
rejecting any change, you are agreeing that you will arbitrate anytBibptween you and
Airbnb in accordance with the provisions of this ‘Dispute Resolusection as of the date you
first accepted these Terms (or accepted any subsequent changes to these T&Rsh! 4
at PagelD #66.



Defendant updated tltBspute resolutioterms several timesfter
Plaintiff's initial registration througR2019. SeeECF No. 42 at PagelD #552;
ECF No. 44 at PagelD #55Plaintiff consented to each of these updated terms of
service. SeeECF No. 42 at PagelD #5& ECF No. 44 at PagelD #55; ECF No. 9
atPagelD #17, 120.

The 2017version of thaerms of servicevasin effect at the time of
Airbnb’s alleged defamationSeeECF No. 42 at PagelD #52; ECF No. 9 at
PagelD #17, 120(acknowledging thatPlaintiff agreed to the arbitration clause in
general” afteearlierquoting the version of the arbitratipnovisionfrom the 2017
terms of service) Although other terms had changduk arbitrationprovisionwas
essentially ualteredfrom the 2012 terms of servic€ompareECFNo. 4-7 at

PagelD #66with ECFNo. 48 at PagelD #87.Likewise, he 2017changes

3 The 2017 terms of service statesold font in part:*You and Airbnb mutually
agree that any dispute, claim or controversy arising out of or relating to theséerms or the
breach, termination, enforcement or interpretation thereof, or to theuse of the Airbnb
Platform, the Host Services, or the Collective Content (collectively, iBputes’) will be
settled by binding arbitration (the ‘Arbitration Agreement’). ” ECFNo. 4-8at PagelD 87
(reserving the parties’ rights to bring in court disputes abouteioteal property and emergency
injunctive relief in a separate subsection).



sectionwas substantively identictd the 2012 terms of servic€ompareECF
No. 4-7 at PagelD #66vnith ECFNo. 4-8 at PagelD #88.

But unlike the 2012 versiothe 2017 versioraddeda delegation
clause “If there is a dispute about whether this Arbitration Agreement can be
enforced orapplies to our Dispute, you and Airbnb agree that the arbitrator
will decide that issue’ ECF No. 9 aPPagelD #17, accordECFNo. 48 at
PagelD #81bold font in original) Andthe 2017 terms of servicaritten in
larger font,alsoused boldprint to emphasize the arbitrati@movisionand
delegation clauseSeeECF No. 48 at PagelD #87. Moreover, thiery beginning
of the terms, also in bold prirgtates

Please note: Section 19 of these Terms of Service

contains an arbitration clauseand class action

waiver that applies to all Aironb Members. If you

reside in the UnitedStates, this provision applies to all

disputes with Airbnb . . . . It affects how disputes with

Airbnb are resolved. By accepting these Terms of

Service, you agree tte bound by this arbitration

clause and class action waiver. Please read it
carefully.

4 The 2017 versiostates:[l]f Airbnb changes this Section 190jispute Resolution and
Arbitration Agreemen) after the date you last accepted thEsems (or accepted any
subsequent changes to these Terms), you may reject any such chasgeiray $s written
notice (induding by email) within thirty (30) days of the date such change became
effective . . . . By rejecting any change, you are agreeing that you wiitbaeany Dispute
between you and Airbnb in accordance with the provisions dftispute Resolution and
Arbitration Agreementsection as of the date you last accepted these Terms (or accepted any
subsequent changes to these TermECF No. 48 at PagelD #88.
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Id. at PagelD #68.

The 2017 dispute resolution section purportafford “a consumer
friendly” arbitration process by adopting the American Arbitrafissociation’s
(“AAA”") Consumer Arbitration Rules.ld. at PagelD#87. The terms specify that
these rules provide that “[t]he initial filing fee for the consumecapped at $200
and “[tlhe consumer gets to elect the hearing location and can elect tgptatic
live, by phone, [or by] video conference,” among othéangs. Id.

The 2017 terms of serviakeparted fronAAA rules concerning
attorney fees and costs awards. In particular, the consumer is “etatidedk an
award of attorney fees and expenses if [the consumer] prevaifdjitnaton.” 1d.
at PagelD#88. On the other hand, Defendant “agrees it will not seek, and hereby
waives all rights it may have . . . . to recover attorneys’ fees gpehesas if it
prevails in arbitration,” except when “the arbitrator determines that [t
consumer’s] claim wasifrolous or filed for the purpose of harassménd.

B. Procedural Background

OnDecember 5, 2019, Plaintiff filed a Complaaikeging a single
claim of defamation against Defenda@eeECFNo. 1 at PagelD#-3. On
January 13, 2020, Defendants filed th&tant Motion to Compel Arbitration and
Stay Litigation arguing that Plaintiff's defamation claim is subject to arbitration
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under the agreed terms of service and the delegation clause réogiiaelsitrator
to decide if Plaintiff's defamation claim &bitrable SeeECFNo. 4 Plaintiff
filed his Opposition on February 10, 202Mimingthatthe defamation dispute is
outside the arbitration agreement’s scope and the delegation claose is n
enforceable SeeECFNo. 9. On February 18, 2020, Defemdldiled its Reply.
ECFNo. 11. A hearing was held on March 2, 202@&CFNo. 12.

1. DISCUSSION

A.  The Federal Arbitration Act (“FAA”)

An arbitration agreement within the scope of the FAA “shall be valid,
irrevocable and enforceable,” except “upon such grounds as exist at law or in
equity for the revocation of any contract.” 9 U.S.Q. 8And any party “aggrieved
by the alleged . . . refusal of another to arbitrate” may petition actlisburt for an
order compeihg arbitration in the matter provided for in the agreemé&nt§ 4.

“The FAA ‘mandates that district courstall direct the parties to proceed to

arbitration on issues as to which an arbitration agreement hasi@peed.’s

5> Because Plaintiff is proceeding pro se, the court liberally constis€omplaint and
Oppositon. See Erickson v. ParduS51 U.S. 89, 94 (2007 ebbe v. Pliley 627 F.3d 338, 342
(9th Cir. 2010).



Kilgore v. KeyBank, NdtAss’n 718 F.3d 1052, 1058 (9th Cir. 2013) (en banc)
(quotingDean Witter Reynolds, Inc. v. Bydi70 U.S. 213, 218 (1985)).

Normally, “in deciding whether to compel arbitration, a court must
determine two ‘gateway’ issues: (1) whether there is an agreemenittatarb
between the parti¢sand (2) whether the agreement covers the dispuRr&hnan
v. Opus Bank796 F.3d 11251130 (9th Cir.2019 (citing Howsam v. Dean Witter
Reynolds, In¢537 U.S. 79, 842002). However,“parties may delegate threshold
arbitrability questions to the arbitrator, so long as the parties’ agraedoes so by
‘clear and unmistakable’ evidenceHenry Scheininc. v. Archer & White Sales,
Inc., 139 S. Ct. 524, 530 (2019).

If the delegation clause is clear and unmistakable, “the only remaining

guestion is whether the particular agreenterdelegaterbitrability—the

® Plaintiff “recognized that [he] agreed to the arbitration clause irrgéh ECF No. %t
PagelD#120. Therefore, this first gateway question is not at isswe her

" Under the FAA, “a court may not decide an arbitrability questionthigaparties have
delegated to an arbitratorHenry Schein, In¢c139 S. Ct. at 530This is because “[w]hen the
parties contract delegates the arbitrability question to an arbitrator, a coymahaverride the
contract. In those circumstances, a court possesses no power to decidérddigriissue.”
Id. at 529.

Here, as discussdulow, because the delegation clause is clear and unmistakable
not unconscionable, éicourtdoes nodecidethe second gateway issue,, “whether the
agreement covers the dispdtdrennan 796 F.3d at 1130Thatis an issue for the arbitrator.
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Delegation [Clause}is itself unconscionable.Brennan 796F.3d at 113Zciting
RentA-Center, W, Inc. v. Jacksorb61 U.S. 63 (2010)

B. The Delegation Clause Is Clear and Unmistakable

To determiné whetherthe parties agreed to arbitrate a certairtenat
(including arbitrability), courts generally . . . should apply cadynstatelaw
principles that govern the formation of contractgitst Options of Chi., Inc. v.
Kaplan 514 U.S. 938, 944 (1995When specifically deciding’hether an
agreement debated arbitrabilitypy clear and unmistakable evidence, the court
treats silence or ambiguity about who decides arbitrability as arppéisun against
arbitration. Id. at 94445. This is because “[a] party often might not focus upon
that question [of wb should decide arbitrability] or upon the significance of
having arbitrators decide the scope of their own powieksat 945.

Here,howeverthe2017agreementlearly and unmistakably
specifiesthatthe arbitrator will decide arbitrability questiers|i]f there is a
dispute about whether this Arbitration Agreement can be enforced ocespplur
Dispute, you and Airbnb agree that the arbitrator will decide thae¢.is&CF No.
9 atPagelD #17, accordECF No. 48 at PagelD #87This delegation clause
neither silent nor ambiguouandspecifically designates the arbitrator to decide
disputes about whether the arbitration agreement is enforceable ioablgp(that
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is, arbitrable). SeeRentA-Center 561 U.S. at 6&9 (recogreing questions of
arbitrability include “whether thgarbitration] agreement covers a particular
controversy”).

Plaintiff argueghe arbitration agreemedobes not clearly and
unmistakably delegate arbitrability to the arbitrator. Plaintiff focusethe
agreement’sirst sentencewhich staesthat“any dispute, claim or controversy
arising out of or relating to these Terms or the breach, terminatdor,cement or
interpretation thereof, or to the use of the Airbnb Platform, the Sestices, or
the llective Content . . . will be settled by binding arbitratio®&eECF No. 9
atPagelD #17, 123-24. But Plaintiff ignoresthe delegation clauséself, which is
the very nextsentence of the arbitratigmovision Seeid.®

Accordingly,the parties’ delegation clause must be enforogdss it
IS unconscionable

C. The Delegation Clause Is Neither Procedurallyor Substantively
Unconscionable

The only remaining question is whether the delegation clause #self |

unconscionableSeeBrennan 796 F.3d afl132 (citingRentA-Center 561 U.S.

8 Marshall v. Rogers2018 WL 2370700 (D. Nev. May 24, 2018), relied on by Plaintiff,
is distinguishable because its agreement did not have a comparabéidelequse.
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63). Unconscionability is determined by reference to applicable stateSaw.
AT&T Mobility LLC v. Concepciqrb63 U.S. 333, 332011) ([A]greements to
arbitrate [may] be invalidated by generally apable [statdaw] contract
defensessuch as . .unconscionability.) (citations and quotation marks omitted);
seealsoLowden v. IMobile USA, Inc.512 F.3d 1213, 1217 (9th Cir. 2008)
(“This requires [a court] to consider whatuisconscionable and unenforceable
under . . . state law.”).

“Under California law/®! a contract must bieoth procedurally and
substantively unconscionable to be rendered invaliZhavarria v. Ralphs
Grocery Co, 733 F.3d 916, 922 (9th Cir. 201@mphass added]citing
Armendarizv. Found. Health Psychcare Servs., JitcP.3d 669, 690 (Cal. 2000)).

“California law utilizes a sliding scale to determine unconsciongbigreater

® The courtappliesCalifornia lawas the agreement provideSCF No. 48 at PagelD
#89 (“If you reside in the United States, these Terms will be interpiatadcordance with the
laws of the State of California and the United States of Americagutitiegard to conflicbf-
law provisions.”) Further, either party disputes this choicelafv. SeeECF No. 9 aPagelD
#118 125-27(noting the agreement will be interpreted under California law aagualing for
unconscionability under California law); EQ¥6. 4-1 at PagelD #35 n.4 (urging this court to
apply California law).Moreover, genif this court applied Hawaii lanthe result would be the
same—the delegation clause is not unconscionakdecause it is not substantively
unconscionableSeeBaloghv. Balogh 134 Haw 29, 4142, 332 P.3d 631, 6484 (2014)
(requiring similar showings girocedural and substantive unconscionability as Califprnia
although recognizing “that, under certain circumstances, an impeboiyissie sided](i.e.,
substantively unconscionableg@reemenimay be unconscionable even if there is no unfair
surprise’(i.e., procedural unconscionabiliy
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substantive unconscionability may compensate for lesser prededur
unconscimability.” Id. (citing Armendariz 6 P.3d at 690).

For the following reasons, tlielegation clausis neither
procedurdl nor substantiviy unconscionhle.

1. No Procedural Unconscionability

In determining whetherrpceduralunconscionabilityexists, the court
looks at ‘the manner in which the contract was negotiated and the respective
circumstances of the parties at that time, focusing on the level cdsgipn and
surprise involved in the agreeméntd. Oppression occumshen “theweaker
party s absence of choice and unequal bargaining poweesults in'no real
negotiation”” 1d. (quotingA & M Produce Co. v. FMC Corp186 Cal. Rptr. 114,
122 Cal.Ct. App. 1982)). Surprise accounts fthe extent to which theoatract
clearly discloses its terms as well as the reasonable expectations of the weaker
party” Id. (citing Parada v. Super. Gt98 Cal. Rptr. 3d 743, 75T4&l. Ct. App.
2009)).

Here,there was no oppression becabB$antiff had the option to
refuse the delegation clause itself. Plaintiff argues the delagatiase “was
drafted by [Defendant] on a takieor-leaveit basis.” ECF No. 9 aPagelD #27.
But the arbitration agreement itsetintained ahangegrovision thatallowed
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Plaintiff the opportunity to reject only the delegation clause while aiccette
rest of the terms of servic&eeECF No. 48 at PagelD #87.

The 2012 terms of serviehd notcontain adelegation clauseSee
ECF No. 47 at PagelD #66But the 2017 terms of servieewhich appies here—
did. SeeECF No. 48 at PagelD #87And bothincludeda changes provision
within each dispute resoluti@ection Sead. at PagelD #88ECF No. 47 at
PagelD #66.Thesechanges provisi@permittedPlaintiff to reject any change to
the dispute resolution section after his last acceptance “by sendiren{iaef]
written notice (including by email) within thirty days.” ECF Ne84tPagelD
#88. If Plaintiff did so, hecould havekeptthe provisions of the lastccepted
dispute resolution sectiorid. That is,Plaintiff could have retainetthe arbitration
agreementvithoutthe addeddelegation clauseln short Defendant did not require
Plaintiff to take the delegation clauseleavethe entire agreemerand thughere
wasno oppression.Seg e.g, Davis v. O'Melveny & MyersA85 F.3d 1066, 1073
(9th Cir. 2007) (“[I]f an employee has a meaningful opportunity to opt outeof th
arbitration provision when signing the agreement and still presesva her job,
then it is not procedurally unconscionablgdpplying California law)abrogated

in part on other groundby Concepcion563 U.S. 333as recognized ifrerguson
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v. Corinthian Colls., InG.733 F.3d 928, 938.2 (9th Cir. 2013)Selden v. Airbnb,
Inc., 2016 WL 6476934, &8 (D.D.C. Nov. 1, 2016§“[A]Jdhesioncontracts are
not per se unconscionable under California laitalics omitted)

There also was no surpribecause the delegation clause was neither
hidden nor incomprehensél The very beginning of the 2017 terms of service
uses bold print to call attention to the arbitration agreentee¢ECF No. 48 at
PagelD #68. lasksthe useto read the arbitration agreement carefullg. Next,
within the dispute resolution section itsddbththe agreement to arbitrate and the
delegation clause asdsoin bold font. Id. at PagelD #87.The delegation clause
plainly designates the arbitrator to decide any disputes over the arbitration
agreement’s enforceability or applicatioBee d.

Because there was no oppression or surprise involved in the
delegation clause, therg no procedural unconscionability.

2. No Substantive Unconscionability

Moreover,evenif the delegation clauses procedurdy
unconscionale (which it is not) it is not substantivelyunconscionale. An
agreement “isubstantivelyunconscionable when it is unjustifiably esieled to
such an extent that‘ishocks the conscien¢e.Chavarria 733 F.3d at 923
(quotingParada 98 Cal. Rptr. 3d at 759)That is, the agreementust bemore
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than “a simple oldashioned bad bargainsuch that it iSunreasonably favorable
to the more powerful party.SonicCalabasas A, Inc. v. Moren811 P.3d 184,
202 (Cal. 2013) (citations omittedpuch termsnclude ‘provisions that seek to
negate the reasonable expectations of the nondrafting party, or uiaiesssomd
unexpectedly harsh terms having to do with price or other central aspduts
transaction.”ld. at 20203 (citation omitted).

Here,the delegation clause is not unreasonably favorable to
Defendantthe more powerful party. The delegation claciearly and
unmistakablybindsbothparties taarbitrate ECF No. 48 at PagelD #8 see
Selden2016 WL 6476934, at *&eealsoSonicCalabasas A, In¢311 P.3d at
1152 (“Both California and federal law treat the substitution otratimn for
litigation as the mere replacement of one dispute resolution fauanbther,
resultingin no inherent disadvantage.”lrurther,the arbitration agreement caps
Plaintiff's initial filing fee at $200.ECF No. 48 at PagelD #87By comparison,
Plaintiff's filing fee for this action was $400. ECF Ne2lkt PagelD #7And
Plaintiff would be entitled to seedttorneys fees and expenseshé prevails Id.
By contrast, Defendam prohibited fronseekng attorneys fees and expenses

unless the arbitrator determintstPlaintiff's claim was frivolous owasto
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harass.ld.; cf. Long Beach Unified Sch. Dist v. Margaret Williams, |.[266 Cal.
Rptr. 3d 354, 3668 (Cal. Ct. App. 2019)finding substantive unconscionability
when an indemnity provision remed a company to defend the drafting party and
pay for any meritorious claims the company’s owner brought agamslrafting
party).

Plaintiff assertghat“the terms in general are unreasonably more
favorable to [Defendant],” without providing spec#icECF No. 9 at PagelD
#127. But in fact, the arbitration agreement provitlet Plaintiffcan selecthe
hearing location and whether to participatgerson or electronicallyECF No. 4
8 at PagelD #87In these respects, the arbitration agreemeswesimore
advantageous thancaurtaction. Therefore, the delegation clause is not
unreasonably favorable to Defendant, the more powerful party, ahc smt
substantively unconscionable.

In sum, the delegation clause is neither procedurally nor substgntivel
unconscionableln so concluding, the court agrees with other courts that have also
upheld Defendant’s arbitration provisiornSee, e.gSelden2016 WL 6476934at
*8 (finding that, under California langn arbitration agreement identical to

Defendant’s 2012erms of service was not procedurally unconscionable because
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adhesion contracts are not per se unconscionable, and was not sulbgtantive
unconscionable because it subjected both parties to arbitration andaafend
would pay plaintiff's attorney fees unless the claim was friveloubrought for an
improper purposePlazza v. Airbnb, In¢289 F. Supp. 3d 537, 35H8(S.D.N.Y.
2018) (inding the same for procedural unconscionability, despite thestef
service being “a standard adhesion contract, which does suggest sonoé level
procedural unconscionability,” because the facts “d[id] not riseddevel of
beinganunfair surprise or unduly oppressive, such that they warrant invahdat
of the arbitration provision”).

Thus,thedelegation clause is enforceahlead compels arbitration of
arbitrability, as publigpolicy encouragesSee, e.gBuckeye Check Cashing, Inc.
v. Cardegnab546 U.S. 440, 443 (2006) (“[T]he Federal Arbitration
Act . . .embodies the national policy favoring arbitration and places arbrirat
agreements on equal footing with all other cacis.”); Sanchez v. Valencia

Holding Co, 353 P.3d 741841 (Cal. 2015)X“ California has a ‘strong public
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policy in favor of enforcing arbitration agreemeiijs(Chin, J., concurring
(quotingBroughton v. Cigna Healthplan888 P.2d 67, 72 (Cal999))1°
D. The Court Dismisses the Action

Finally, Defendant asithe court to stay the proceedings pending
arbitration. In this regard, 9 U.S.C3%rovides that if a suit is referable to
arbitration, the court “shall on application of one of the parties stayigheftthe
action until such arbitration has been had in accordance with the terhes of t
agreement.” Such a stay, however, is not mandatory if the entira gasio
opposed to only some of the claims) is subject to arbitratae, e.g.

Johnmohammadi v. Bloomingdale’s, In£55 F.3d 1072, 10734 (9th Cir. 2014)

10 At the March 2, 202thearing on the motion, Plaintifhised two arguments for the first
time (i.e., threywere not briefed) First, he argued that aarbitratorin a 2018 proceedinglready
implicitly ruled thathis defamation claim was not arbitrable. Plaintiff speculabadthis was
because thé@nal arbitrationruling did not address defamatierenthough Plaintifforoughtit up
duringthe proceeding SeegenerallyfECF No. 411 (ruling onseveralbtherclaims, but not
mentioningdefamatiorat all. Buteven liberally construed, nothing in the receupports this
inference

Second Plaintiff assertedhathis defamation claim falls within thexception to the
arbitrationagreementwhichpermitsclaims related tintellectual propertynfringementto be
brought in court SeegenerallyECF No. 48 at PagelD #87 Exceptions to Arbitration
AgreementYou and Airbnb each agree that the following claims are exceptiohs to t
Arbitration Agreement and will be brought in a judicial procegdn a court of competent
jurisdiction: (i) any claim related to actual or threatened ig&ment, misappropriation or
violation of a party’s copyrights, trademarks, trade secrets, patemther intellectual property
rights . . ..”). But this argument fails eveif the court assumes, without deciding, that it can rule
on whether the defamation claim falls under this arbitration agreesmegption. Nothing in the
Complaint suggestba Plaintiff's defamatiorclaim is related to any intellectual property
infringement. SeeECF No. 1.
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(“[N]Jotwithstanding the language of3 a district court may either stay the action
or dismiss it outright when . . . the court determines that all of thelaised in
the ation are subject to arbitration.”Jhinket Ink Info. Res. Inc. v. Sun
Microsystems, In¢368 F.3d 1053, 1060 (9th Cir. 2004) (indicating that a stay is
not mandatory and the court may alternatively dismiss thosesctaahare subject
to arbitration);Alford v. Dean Witter Reynolds, In@75 F.2d 1161, 1164 (5th Cir.
1992) (“The weight of authoritglearly supports dismissal of the case wak of

the issues raised in the district court must be submitted to arbitta{joting
Sparling v. Hoffman @nstr. Co, 864 F.2d 635, 638 (9th Cir. 198@xher citations
omitted)

Applying these principles, because the Complaint asserts only a single
defamatiorcount—a claim subject to thdelegation clause of thabitration
agreement-there is no requirement to stay this action. Accordingly, the court
DISMISSES the action in lieu of stayiitgunder 9 U.S.C. 8. If Plaintiff
subsequently kfiles an action based on triamearbitration claimt! the court will

waive the filing fee and the matter will be assigned to the undersigned.

11 For example, if the arbitrator rules the defamation claim is ndtaike, orif Plaintiff
seekdgo confirm orto vacate an arbitration awardgardingthe defamation claim
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V. CONCLUSION

For the foregoing reasons, the court GRANTS Defendawotion to
Compel Arbitration and DISMISSES the actionhe Clerk of Court is directed to

close the case file.

IT IS SO ORDERED.

DATED: Honolulu, HawaiiApril 1, 2020

FES DISY,
P ~ Rig

3, /s/ J. Michael Seabright
J. Michael Seabright
Chief United States District Judge

Dunbarv. Airbnb, Inc, Civ. No.19-00648IMS-WRP, Order Granting Defendant Airbnb, Inc.’s
Motion to CompeArbitration, ECF No. 4, and Dismissing Action
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