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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

ZANE JACK FIELDS,
Petitioner, Case No. 1:95-cv-00422-EJL

V. CAPITAL CASE

RANDY BLADES, Warden, MEMORANDUM DECISION AND

ORDER
Respondent.

Pending before the Court is a SeddAmended Petition for Writ of Habeas
Corpus filed by Petitioner Zardack Fields, an Idaho stgigsoner under a sentence of
death.

This case has been stayrdltiple times as Petitioner fiattempted to exhaust his
habeas claims in state court. The thredlgdue of procedural default was initially
addressed over a decade ago, and meritBrigi@as undertaken thereafter; however, due
to later developments in habeas corpusdad the filing of a S®snd Amended Petition,
the case is now back at the procedural default phase.

The Court previously entered a SchiaayOrder setting forth the process by
which litigation of the instant Petition for Wiof Habeas Corpusould proceed. (Dkt.
263.) Pursuant to that Scheduling Order, Petitioner filed a Motion for Evidentiary
Hearing to Excuse Procedural Default (DKt5), asserting that amrocedural default of

his habeas claims should &ecused pursuant to (1) the actual innocence exception to
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procedural default as set forthSchlup v. Delp513 U.S. 298 (1995); or (2) the “cause
and prejudice” exception to pratgral default as set forth @oleman v. Thompspb01
U.S. 722 (1991), and expandedMgrtinez v. Ryan132 S. Ct. 1309 (2012), afidevino
v. Thaler 133 S. Ct. 1911 (2013).

Having carefully reviewed the record, including the state court record, the Court
finds that the facts and legal arguments aexjadtely presented in the briefs and record
and therefore concludes that oral argunieninecessary. D. Idaho Loc. Civ. R.
9.2(h)(5). Accordingly, the Cotenters the following Order.

BACKGROUND
1. State Court Proceedings

At approximately 11:15 a.m. on Februdry, 1988, Mary Caerine Vanderfort
was stabbed to death during a robbery wéiile was working at the Wishing Well Gift
Shop in Boise, Idahdtate v. Fields908 P.2d 1211, 1214 (Idaho 199Bje(ds |). In
1990, Petitioner was convicted of hernaher. (State’s Lodging A-2 at 104.)

A.  Trial

The evidence against Petitioner includestimony from inmate witnesses who
stated that Petitioner had confessed tartheder, and made otherwise incriminating
statements, while charged wdihd serving a sentence fodiferent crime. The inmate

informants who testified at Petitioner’s trial were Scott Bianchd,“Jarkey” Heistand,

! In the state court record, Mrs. Vanderford¢easionally referred to as Katherine Marie
Vanderford.See State v. Field808 P.2d 1211, 1213 (Idaho 1996je(ds I).
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and Jeff Achesofln addition, a witness who kneRetitioner from a previous stint in
prison—Keith Edson—testified that hens®etitioner entering the Wishing Well gift
shop shortly before the murder.

Several other witnesses identified Petitioag acting suspiciously in the Linda
Vista Plaza—an area about a half-mile from gt shop—about an hour-and-a-half after
the murder, and two of thesvitnesses testified thBetitioner had aooden-handled
knife sticking out of his pocket. This ieeence corroborated the testimony of Joe
Heistand, who stated that Petitioner admitteddimg an old hickgr butcher’s knife to
kill Mrs. Vanderford.Fields |, 908 P.2d at 1214-155¢e alscstate’s Lodging A-41 at
1481-82.)There was no physical evidence introeld@t Petitioner’s trial, other than a
few drops of blood on Petitiorie coat—which could not beonfirmed as human and
which the State has since acknedded had no evidentiary value.

B. First Motion for a New Trial

Prior to sentencing, Petitioner moved &new trial, presenting the testimony of
Salvador Martinez, another inmate. Martinehp allegedly had contact with some of the
inmate informants prior to ABoner’s trial, testified at th evidentiary hearing on the
motion for a new trial that several of timenate snitch witnesses had recanted their
testimony and admitted to Martinez that ttieg about Petitioner’s confession. (State’s

Lodging A-2 at 108-12; A-42 at 1716-44.)

2 A different inmate, HaroltHowie” Gilcrist, testified atPetitioner’s preliminary hearing

that Petitioner confessed to killing Mrs. Maerford. Gilcrist did not testify at trial.
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Martinez testified that before trial &ichi had stated he was going to testify
falsely against Petitioner. According to Nlaez, Bianchi later admitted that his
testimony against Petitioner was a lie and thkthis statements to the Court and stuff,
and to the trial, that they were all madeba@tween these inmataskay; which is all the
inmates involved in this case.” (State’s Lodghkg2 at 1720.) Specifically, Martinez
testified that Bianchi admitted that hedathe other inmates i@h’t know shit about
[Petitioner’'s case]. Who cares? He killedadah lady so that autoatically there kills
him.” (Id. at 1727.) Martinez claimed Bianchi alsaid that he and the other testifying
inmates had been “schooled” by the police on the details of the crdnat (727-28,
1732.)

Martinez also testified thadarold Gilcrist (who testified at the preliminary
hearing but not at trial) hadltbMartinez that Gilcrist an8ianchi needed to “stick to the
same story they had already told,” and th#téy did not do so, “they’re going to catch
us for perjury and probably give us more timéd’ @t 1728.) Martinez claimed that
Gilcrist and Heistand told him they wergitrg to “get a deal with . . . the cops” by
testifying against Petitionend at 1730-35.) According to Martinez, Heistand said that
“everybody that heard about it wantedget into the same boatltd( at 1733.) Heistand
allegedly told Martinez he had neverevspoken directlyith Petitioner. Id.)

In addition, Martinez testified that Gilstiand Heistand infored him that “they
had gotten a deal from the Progex” or that “they were trying to get a deal with them

still” for testifying against Petitionerld. at 1739.) Martinez allegedly told them, “Well,
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wait a minute. You already testified you dbh&ve no deal witthem.” The inmates
responded, “We’re waiting to see if we cantijmugh, but we can’t say publicly he has
to go through like parole proceduredd.j Martinez said he asdlevhether Gilcrist and
Heistand had lied about Petitionand Heistand allegedly respded, “So wht, we got
what we wanted.”l(l.)

Bianchi and Heistand also testifiedtla¢ hearing on Petitioner’'s motion for a new
trial. Both inmates denied that they hmdde any statements to Salvador Martinez
regarding their testimony against Petitioned éhey denied that police or prosecutors
had fed them any information about the cakk.gt 1819-20; 1830-31, 1838-40.) Gilcrist
testified as well, stating thae had never had any contadgthaMartinez and that he had
“never seen the gentt&an in [his] life.” (d. at 1851.) Gilcrist also testified that police
and prosecutors had told Gikt he would not receiveng privileges for testifying
against Petitioner at the preliminary heariogt that they would try to ensure that
Gilcrist kept the privileges he had already earnked.at 1857-58.) Acheson testified too,
confirming that he had not be promised any benefitsrfhis trial testimony against
Petitioner. [d. at 1862-71.)

After the state court heard from all of teesitnesses, it found that the testimony
of Bianchi, Heistand, Gilcst, and Acheson was credibbeit that Martinez’s testimony
was not. (State’s Lodging A-2 at 145-47.) Tdwurt denied the motion for a new trial and

sentenced Petitioner to deatld. @t 164-77.)
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C. Initial Postconviction Petition, Seaad Motion for a New Trial, and
Unified Direct and Initial Postcaviction Appellate Proceedings

Petitioner filed a direct appeal, which svstayed in accordance with Idaho’s
special unified postconviction argbpellate procedures applicable solely to capital cases.
See generalljdaho Code 8§ 19-2719. Whiles direct appeal was stayed, Petitioner filed
an initial state postconviction action, alleginglekions of the Fifth, Sixth, Eighth, and
Fourteenth Amendments. (8& Lodging A-2 at 197-28) 218-19.) The state court
denied relief.Id. at 226-35.)

Petitioner filed another motion for a némal in the postcowiction proceeding,
again asserting, with additional evidenitgt inmate informarScott Bianchi had
recanted his trial testimony. ($& Lodging A-3 at 7-8.) The state district court held
another evidentiary hearing. Inmate Kevin éuson testified that Bianchi informed him
Bianchi had been “schooled a little” on whasty at Petitioner’s trial and that one of the
prosecutors had promised Badm benefits for testifying(State’s Lodging A-44 at 49,
50-51.) Bianchi also suppodgdold Amerson that Biachi had committed perjury at
Petitioner’s trial. [d. at 52.). Inmate Gary Marquesstiged that Bianchi admitted to
going over Petitioner’s case file with Detectdave Smith and that Bianchi said he felt
bad for committing perjury against Petitioned. @t 70-73.)

For his part, Bianchi admitted at the eandiary hearing thdte had told “pretty
much whoever . . . would listen,” includifgtitioner’'s counsel and Petitioner himself,
that Bianchi had committed pary at Petitioner’s trial.I¢. at 10.) Bianchi went on to

testify, however, that his recantations weilsdathat he had told the truth when he
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testified against Petitioner, and thatha®l never been showvthe police file. Id. at 10-

14.) Bianchi explained that ted falsely recanted hisal testimony because he had
been threatened byrar inmates, and Petitioner led hionbelieve that these threats

would stop if Bianchi recantedd( at 26-27.)

The state court found that Bianchi'stienony at trial and during postconviction
proceedings was “true in thosespects that are material.” (State’s Lodging A-3 at 60.)
Though there were a few discrepancies leetwwhat postconvictincounsel and Bianchi
remembered about their convdrsa, the court found that thesvere mere differences in
perception and memonyid() The state court noted that Bianchi had never recanted his
trial testimony under oath, but that all of btatements that he lied at Petitioner’s trial or
that he was fed information by the policer&venade outside of court: “When testifying
under oath [Bianchi] has consistently maintaiftedt] his version of events at trial were
true.” (Id. at 59-60.) The court found thataBichi’s explanation for his false
recantations—that he believld would be safer if heecanted—*“is believable and
believed by this court.”ld. at 60.)

Petitioner appealed. In the consolidadi@ct appeal and initial postconviction
appellate proceedings, the Idaho Supréuart upheld Petitionés conviction and
sentence and rejected the claimsis initial postconviction petitiorkields |, 908 P.2d at

1225.
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D. Second Postconviction Petition

Petitioner later filed a second postconwntpetition in the state district court.
(State’s Lodging C-57 at 4-54.) Petitioner clatmamong other things, that his direct
appeal and initial postconviction counsekogted under a conflict of interedd.(at 10-
12.) The trial court dismissed the petitiamd the Idaho Supreme Court affirmEgklds
v. State 17 P.3d 230, 232 (Idaho 200@j€lds ).

E. Third Postconviction Petition

In June 2002, Petitioner filed a third& postconviction pigion, requesting DNA
testing of several pieces of evidencda{&s Lodging G-87 at 7-14.) Petitioner was
eventually excluded as amtributor of (1) DNA foundunder Mrs. Vanderford’s
fingernails, and (2) hairs recovered front biething. This third postconviction petition
also included an affidavit from inmate informant Jeff Acheson, alleging that he was fed
information by the authorities to suppabrs trial testimony that Petitioner made
incriminating statemes to Acheson.

The state district court determined ttisgre was nothing but speculation that the
DNA under the victim’s fingernails actilyjacame from the muderer; therefore,
Petitioner had not met the standards for ss&iwe postconviction lief under state law.
(State’s Lodging G-88 at 259-60.) The Id&hgpreme Court affirmed, holding that DNA
results might justify a successive appiica for postconviction relief if there were
“admissible evidence showing that theteral tested came from the person who

committed the crime,” but there was suech evidence in Petitioner’s cabelds v. State
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253 P.3d 692, 698 (Idaho 201E)j€lds I\). The court also held that Acheson’s affidavit
was merely impeaching and therefore doubt support a successive petition for
postconviction relief under Idaho lawd(at 699.)

F. Fourth Postconviction Petition

Petitioner filed a fourth postconvion petition based on the United States
Supreme Court’s decision Ring v. Arizona536 U.S. 584 (2002). The state courts
denied relief becaudeing which held that juries rathéman judges must determine the
presence or absence of ag@itivg factors necessary topwse the death penalty, did not,
under Idaho law, apply retroactively cases that became final bef&i@agwas decided.
Fields v. State234 P.3d 723, B(Idaho 2010)Kields Ill); see also Schriro v.
Summerlin542 U.S. 348, 358004) (holding thaRingdoes not apply retroactively
under federal law).

G.  Fifth Postconviction Petition

In October 2010, Petitioner filed a fifstate postconviction petition based on a
police detective’s destructiaf Petitioner’'s orange camoudja coat—the coat Petitioner
was wearing when his former cellmate, Ketitison, saw him entering the Wishing Well
shortly before the murder. {@e’s Lodging I-114 at 10-18The state district court
denied relief, holding that the coat was notemnal evidence, because photos of the coat
remained in evidence, and that Petitiosaffered no prejudice from the coat’s
destruction.I@d. at 193-94.) The Idaho Supreme Qaffirmed on a different ground:

that the postconviction petition regarding thetdéction of the coat was not timely filed.
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Fields v. State298 P.3d 241, 244-45 (Idaho 201Bields \). Neither court addressed
the question whether the coat was dBstd inadvertently or in bad faith.

H.  Sixth Postconviction Petition

Petitioner’s sixth and final state postetction petition was filed in July 2011.
Petitioner presented an affidavit of Howardo@st, who testified ag@inst Petitioner at the
preliminary hearing (but not at trial). Gilstis affidavit stated that his preliminary
hearing testimony was false, that Petitioner did not confess to Gilcrist as Gilcrist had
previously testified, and th#tte police fed Gilcrist inforiation about the crime to allow
him to report Petitioner’s confession. (Stateodging K-121.) This sixth petition was
dismissed as procedurally barreddahe Idaho Supreme Court affirmégelds v. State
314 P.3d 587, 590-93 (Idaho 201B)€(ds V).
2. FederalProceedings

As noted previously, Petitioner’'s fedehabeas case has been stayed and
reopened more than once oves tast two decades so Petitioweuld exhaust his claims
in state court. The Court previously deténed that many of Petitioner’s claims, as
presented in his First Amended petition, were procedurally dedawincluding all of
Petitioner’s claims of ineffective assistanceotinsel other than Claim 8 (which is based
on trial counsel’s alleged refusal to allow Petigr to testify at trial). (Dkt. 109, 127.)
Petitioner has reasserted his proceduralfgweed claims, and added some entirely new
claims, in the Second Amended Petition. Ratgr now moves for agvidentiary hearing

to excuse the procedural default of those claims.
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AMENDMENT OF SCHEDULING PLAN

Substantial changes in habeas corpwsdad procedure have occurred since this
Court last amended LocalliRule 9.2, which govemcapital habeas corpus
proceedings in the District of Idaho. Thered, the Court will exeise its discretion to
depart from the schedule set by that ané by the Court’s previous Scheduling Order,
based on changes in the law and conceffpsdicial efficiency and economgeeloc. R.
9.2(a) (“The application of this rule may bwdified by the judgéo whom the petition is
assigned.”).

Currently, Local Rule 9.2 separates #tgudication of capital habeas corpus
claims into a preliminary stage, where dissal of claims basewoh procedural grounds
may occur, and a final stage, where the mefiny remaining claimare decided. Each
of these stages may include discgvand/or an evidentiary hearing.

Given changes in the law, however, @aurt has determined that, rather than
divide the remainder of this case into a pthaal defenses stage and a merits stage (each
with its own potential for discovery and egittiary hearings), it is more appropriate to
separate the case into a paper review stagafaretessary, an evidentiary hearing stage.
That is, the Court will separate these proceedings into stages based on whether an
evidentiary hearing inecessary, resolvirgl claims (and proceduradsues) that can be
resolved without aevidentiary hearing before holdiagyevidentiary hearings. This

seems like the most efficient way to addr®etitioner’s claims, given that the law has
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trended toward fewer opportunities fevidentiary hearings on the metigmd more
opportunities for evidntiary hearings oprocedural groundSFurther, the United States
Supreme Court has suggested that the mafrit®n-defaulted eims should be heard
ahead of other claims wheddficult procedural hurdles must be cleared before the
merits of those othera&@ims can be address&eeDretke v. Haley541 U.S. 386, 393-94
(2004) (“[A] federal court faced with alleggans of actual innocence, whether of the
sentence or of the crime charged, niiist address all non-defaulted claims for
comparable relief and otheraymnds for cause to excutte procedural default.”)
(emphasis added).

If it appears that an evidentyghearing might be required as to procedural issues
or the merits, the Court will defer the dgon on whether to hdlsuch a hearing until
after its paper review. For these reasons, thetCGuall first address any procedural issues
with respect to the Secodnended Petition that it deteines do not require an
evidentiary hearing, followed bgonsideration of the meritf any claims for which an

evidentiary hearing is not pernatt or required. Then, if habeas relief is not warranted as

3 See Cullen v. Pinholstet31 S. Ct. 1388, 1398 (2011) (Hwig that “review under §
2254(d)(2) is limited to the record that was befibve state court thaidjudicated the claim on
the merits”);Detrich v. Ryan740 F.3d 1237, 1246-47 (9th Cir. 2013) (en banc) (plurality)
(clarifying that evidentiary developmenidhearings are only available for clainws

adjudicated on the merits in state court, at Isasar as the state court’s factual determinations
upon which the adjudication was based are not unreasonable).

4 See Martinez v. Ryaa32 S. Ct. 1309 (2012) (holding thaaddequate assistance of post-
conviction review counsel or laakK counsel “at initial-review dtateral review proceedings may
establish cause for a prisoner’s procedural defawdtaddim of ineffective assistance at trial”);
Detrich, 740 F.3d at 1246 (plurality) (“[T]he districourt should allow discovery and hold an
evidentiary hearing where appropriateleiermine whether there was ‘cause’ uridartinezfor
the state-court procedural default and to detegpifrthe default is excused, whether there has
been trial-counsel IAC.”).
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to any of those claims, the Court will decidbether to hold evideiary hearings on any
remaining issues (procedural or merits-bagedhis case. If further briefing is required
on any issue, the Court will so notify the parfies.
PROCEDURAL DEFAULT STANDARD OF LAW

A habeas petitioner must extsd his or her remedies in the state courts before a
federal court can grant relief on constitutional clai@Sullivan v. Boerckel526 U.S.
838, 842 (1999). To do so, the petitioner magbke one completeund of the state’s
established appellate reviewopess, fairly presenting albostitutional claims to the state
courts so that they have a full and fair ogpoity to correct alleged constitutional errors
at each level of appellate revield. at 845.

The mere similarity between a federaliol and a state law claim, without more,
does not satisfy the requirement of fair presentaee. Duncan v. Henr$13 U.S. 364,
365-66 (1995) (per curiam). General refeesim state court to “broad constitutional

principles, such as due process, equal protedoojthe right to a fair trial,” are likewise

> The Court has considered the fact thmgvery capital case, numerous motions for

extensions of time and for enlamgent of page limitations are often filed with respect to the
parties’ briefs. The Court’s generous time angepallowances as set forth in this Memorandum
Decision and Order are intended to lessen the foeesilich motions. The Court particularly does
not expect that the parties will need a substaati@unt of time to prepare their remaining briefs
in this case, as they have already submitted briefing on the merits of many of Petitioner’s habeas
claims. SeeDkt. 208, 224, 236.)

However, the Court will not phibit entirely the filing of mtons for extensions of time
or for enlargement of page limitations. Theutt acknowledges that the size of the Court’s
docket makes it impossible to determine everjtenas quickly as some parties might wish.
However, because of the nature of the deatfalpg it is imperative tht the parties and the
Court have adequate time to litigate and to restie case, respectively. The Court is confident
that counsel will use their regices reasonably and with theest judgment throughout the
remainder of this litigation and will manage restsefor time and page extensions accordingly.
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insufficient.See Hiivala v. Woqdl95 F.3d 1098, 1106 (9€ir. 1999). The law is clear

that, for proper exhaustion, a petitioner must bring his federal claim before the state court
by “explicitly” citing the federal legal basis for his claibyons v. Crawford232 F.3d

666, 669 (9th Cir. 20003s amended®47 F.3d 904 (@ Cir. 2001).

When a habeas petitioner has not famigsented a constitutional claim to the
highest state court, and itgkear that the state court wduhow refuse to consider it
because of the state’s procedurdées, the claim is said tee procedurally defaulted.
Gray v. Netherland518 U.S. 152, 161-62 (1996). ealurally defaulted claims include
those within the following circumstances) (then a petitioner has completely failed to
raise a claim before the lda courts; (2) when a petitioner has raised a claim, but has
failed to fully and fairly present it asfederalclaim to the Idaho cots; and (3) when the
Idaho courts have rejected a claim oradequate and indepemdestate procedural
ground.ld.; Baldwin v. Reesé&41 U.S. 27, 32 (2004 oleman v. ThompspB01 U.S.
722, 750 (1991).

If a petitioner’s claim is procedurally deftad, a federal district court cannot hear
the merits of the claim unless the petitiomezets one of two exceptions: (1) a showing
of actual innocence, which means that agairiage of justie will occur if the
constitutional claim is not heard in federal co&thlup v. Delp513 U.S. 298, 329
(1995); or (2) a showing of adequate legmlise for the default and prejudice arising

from the defaultMurray v. Carrier, 477 U.S. 478, 488 (1986)

MEMORANDUM DECISION AND ORDER - 14



Neither a claim of cause and prejudice n&chlupactual innocence claim is an
independent constitutional claifRather, these are fedepabceduralclaims that, if
sufficiently established by the petitioner, allow ddrl court to consider the merits of an
otherwise procedurally-deftied constitutional claim.

DISCUSSION

1. The Court Will Deny Without Prejudice Petitioner's Request for an
Evidentiary Hearing on Actual Innocence underSchlup v. Delo

The parties have fully briefed the kitan for EvidentiaryHearing, including
Petitioner’'s argument that he is entitteddevelop evidence supporting &shlup
gateway claim of actual innocent&he Court finds that although substantial amounts of
time and resources have alredden spent briefing Petitione&hlupclaim, it would
be most efficient, economical, and consisteitih the principles of federalism and comity
to table that issue at this time.

The taxpayers would incur great expeiigbe Court were to determine that,
based on PetitionerSchlupclaim, evidentiary hearingghould be held in this case,
potentially onall of Petitioner’s defaulted claims, beéothe Court determines whether a
non-defaulted claim might entitle Petitionerhabeas relief—in which case adjudication
of Petitioner’'sSchlupclaim would be unnecessary. Further, declining to address a
difficult actual innocence issuearless it cannot be avoided—twe preferred method of
resolving the procedal default issueSee Dretke541 U.S. at 393-94. This particularly

so where, as here, the petitioner’s actnabcence procedural claim is not obviously

6 The Court denied without prejudice Petiter's previous motion for an evidentiary

hearing on hi$Schlupclaim. SeeDkt. 196.
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meritless. Additionally, &chlupclaim allows considerain of new evidence that the
state courts never addressed, and a fedetat should refraifrom considering such
evidence unless thabusideration is both pmitted and required.

“Success on the merits would give [Petitiorat]of the relief that he seeks,” and a
Schlupdetermination and potentiaearing would not be reqed if one of Petitioner’s
non-defaulted claimentitles him to reliefld. at 394 (internal quotation marks omitted).
Therefore, the Court will defer consideratminvhether to hold a hearing on Petitioner’'s
Schlupclaim until after the Court has considefégl the cause and prejudice exception to
procedural default, and (2) the merits ofiR@ner’s non-defaulted aims (or the merits
of any claim for which cause and prejudeeast to excuse procedural default).
Petitioner’s latest request for amidentiary hearing on hchlupclaim will be denied
without prejudice.

The Court will address in this Memamdum Decisionrad Order Petitioner’s
request for an evidentiahearing on whether cause and prejudice exist, uvidetinez
v. Ryanto excuse the procedugfault of Petitioner’s inefféve assistance of counsel
claims. The Court will then address, in a later decision, the memisyotlaims that are
not defaulted (or are excusedrin procedural default). Fitig, if Petitioner is not entitled
to relief on the merits of any of those dfei, the Court will allowPetitioner to renew his
request for an evidentiary hearing to developSuklupgateway claim, and the Court

will consider whether to allow furthdriefing on that issue at that time.

! Although aSchlupclaim is not an independent cotgional claim, habeas petitioners

under a sentence of death may be able tatas$eestanding actual innocence claim. The
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The Court will now address Petitioner&xjuest for an evidentiary hearing
regarding cause and prejudice unbliartinez v. Ryan
2. Petitioner Is Not Entitled to an Evidentiary Hearing To Establish Cause and

Prejudice, under Martinez v. Ryan To Excuse the Procedural Default of His

Ineffective Assistance of Counsel Claims.

Petitioner argues that some of his procatlyidefaulted ineffetive assistance of
counsel claims may properly beard on the merits pursuantMartinez v. RyanAs
noted above, a procedurally defaultedrolanay be considerash the merits if a
petitioner establishes cause andjypdice to excuse the defaultoleman 501 U.S. at
750. “An evidentiary hearing is not neceays@ allow a petitioner to show cause and
prejudice if the court determines as a maitdaw that he cannot satisfy the standard.”
Clark v. Lewis 1 F.3d 814, 820 (9th Cir. 1993).

Because Petitioner cannot, as a matter of law, satisiManenezstandard for

cause and prejudice, the Court will deny hguesst for an evidentig hearing on that

issue.

Supreme Court has not yeisolved this questioisee McQuiggin v. Perkind33 S. Ct. 1924,
1931 (2013) (“We have not resolved whether agmes may be entitled to habeas relief based on
a freestanding claim @fctual innocence.”}errera v. Colling 506 U.S. 390, 417 (1993) (“We
may assume, for the sake of argument in decitlirgycase, that in a capital case a truly
persuasive demonstration of ‘aat innocence’ made after trialould render the execution of a
defendant unconstitutional, and mant federal habeas relieftifere were no state avenue open
to process such a claim.”).

Petitioner asserts a freestamgliactual innocence claim nis Second Amended Petition.
As with Petitioner’'sSchlupgateway claim, the Court witefrain from addressing his
freestanding actual innocence claimtil after consideration of éhmerits of Petitioner’s other
claims.
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A. Cause and Prejudic&tandard of Law

The parties agree, and the Court hasrdeteed based on its own review of habeas
corpus law, that the state court’s factual fimgdi as to the reliability and credibility of the
evidence presented in state postconvicti@mt@edings are entitled to a presumption of
correctness under 28 U.S.C. § 2254(e)(1), evireyf relate to a poedural default issue.
(Dkt. 298 at 56; Dkt. 313 at 159ee also Sharpe v. Bei93 F.3d 372, 378 (4th Cir.

2010) (“While Section 2254(dhus has no application indltontext of [an exception to
procedural default] becausep#trtains only to a ‘claim thatas adjudicated’ in state

court, Section 2254(e)(1) doesme into play because it resdo the ‘determination of a
factual issue’—that is, to a state court’s fimgs of fact, rather #n its conclusions of
federal law.”). Therefore, any factual findingkthe state court—even those relating to a
procedural default issue such as caars# prejudice—are conclusive, unless Petitioner
rebuts them by clear and convincienggdence. 28 U.S.C. § 2254(e)(1).

To show “cause” for a procedural defaalfpetitioner must ordinarily demonstrate
that some objective factor external to théedse impeded his or his counsel’s efforts to
comply with the state predural rule at issudlurray, 477 U.S. at 488. To show
“prejudice,” a petitioner generally bears “the dem of showing not merely that the errors
[in his proceeding] constitutedpmssibilityof prejudice, but that they worked to his
actualand substantial disadvan&ggnfecting his entire [paeeding] with errors of

constitutional dimension.United States v. Frady56 U.S. 152, 170 (1982).
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A petitioner does not have a federal constitutional right to effective assistance of
counsel during state postconviction proceediRgsinsylvania v. Finley81 U.S. 551,

554 (1987)Bonin v. Vasque®99 F.2d 425, 430 (9th Cir. 1993). As a result, the general
rule is that any errors of aasel during a postconviction amti cannot serve as a basis for
cause to excuse a procedural defatdleman 501 U.S. at 752.

Martinez v. Ryarstablished a limited exceptionttos general rule, an exception
that applies only to Sixth Aemdment ineffectivassistance of counsglAC”) claims.
Martinezheld that inadequate assistance otgqmsviction review (“PCR”) counsel or
lack of counsel at initial-review collaténaroceedings “may establish cause for a
prisoner’s procedural default of a claim oéffective assistance at trial.” 132 S. Ct. at
1315. The Court will refer to claims of ineffective assistance of trial counsel as “IATC”
claims.

In Nguyen v. Curry736 F.3d 1287, 1293 (9@ir. 2013), the Ninth Circuit
extendedVartinez holding that it can also apply tmderlying claims of ineffective
assistance of direct appeal counsel (“IADAostconviction counsel’s ineffectiveness
cannot constitute cause witlspect to any claim other than an IATC or IADAC claim.
See Hunton v. Sinclai732 F.3d 1124, 1126-27 (9thrC2013) (declining to extend
Martinezto underlying claims based @rady v. Maryland 373 U.S. 83 (1963)ert.
denied 134 S. Ct. 1771 (2014).

In Trevino v. Thalerthe Supreme Court described Martinezanalysis as

consisting ofour prongs:
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We . . . readColemanas containing an exception, allowing a
federal habeas court to fildause,” thereby excusing a
defendant’s procedural detguwhere (1) the claim of
“ineffective assistance of ttiaounsel” was a “substantial”
claim; (2) the “cause” consisted of there being “no counsel”
or only “ineffective” counskeduring the state collateral
review proceeding; (3) the statollateral review proceeding
was the “initial” review poceeding in respect to the
“ineffective-assistance-of-trial-counsel claim”; and (4) state
law requires that an “ineffective assistance of trial counsel
[claim] . . . be raised ian initial-review collateral
proceeding.”

133 S. Ct. 1911, 1918 (2013) (quotikigrtinez 132 S. Ct. at 1318-21) (alterations in

original).

The third and fourth prongs of the analyaie rarely in dispute. With respect to
the third prong, thdlartinezexception applies only to the lack of counsel or
ineffectiveness ofounsel in thenitial postconviction review proceeding. It “does not
extend to attorney errors in any proceedegond the first occasion the State allows a
prisoner to raise a claim ofeffective assistanceMartinez 132 S. Ct. at 1320. Rather,
the Court inMartinezwas singularly concerned that, if ineffective assistance of trial
counsel claims were not brought in thdlaieral proceeding which provided the first
occasion to raise such claims, the effgas that the claims could not be broughall.

Id. at 1316. Therefore, a petitioner may not assertause attorney error that occurred in
“appeals from initial-review collateral proahags, second or successive collateral

proceedings, [or] petitions faliscretionary review in &tate’s appellate courtdd. at

1320.
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With respect to the fourtartinezprong—that state law must require IAC claims
to be brought in an initial-review collateral proceeding—the Supreme Colm¢wvimo
extendedVartinezto apply not only where a StaiquireslAC claims to be raised in
postconviction proceedings, but also wheftate’s “procedural framework, by reason
of its design and operation, makes it highly ugljkin a typical case that a defendant will
have a meaningful opportunity taise a claim of ineffectivassistance of trial counsel on
direct appeal.” 133 S. Ct. at 19Martinezclearly applies to capital cases in ldaho,
where a defendant must raise any IA&irdis in a postconviction action litigatedfore
the direct appeaSeeldaho Code § 19-27109.

The two strongly diputed issues inMartinezinquiry are generally the first
prong, whether an underlying IAC claim is stapdial (the “prejudice” prong of the cause
and prejudice analysis); atite second prong, whethe€R counsel rendered ineffective
assistance by failing to raise that IAC clamrstate postconviain proceedings (the
“cause” prong of the causad prejudice analysisyee Clabourne v. Ryan45 F.3d 362,
377 (9th Cir. 2014).

I. ProngOne:Substantibty of Underlying IAC Claims

Forthe Martinezexception to apply, a petitionsrust bring forward evidence
demonstrating that his undgrg IAC claim is substantiallhe United States Supreme
Court has defined “substantial” aglaim that “hasome merit.’Martinez 132 S. Ct. at

1318-19 (comparing the standard éertificates of appealability fromdiller-El v.
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Cockrell 537 U.S. 322 (2003)). Stated/ersely, a claim isifisubstantial” if it “does not
have any merit or . . . ishwlly without factual support.ld. at 1319.

Determining whether an IAC claim ssibstantial requires a federal court to
examine the claim und&trickland v. Washingto66 U.S. 668 (1984). A petitioner
asserting ineffective assistammfecounsel must show that)(icounsel made errors so
serious that counsel was not functionindhes‘counsel’ guaranteed the defendant by the
Sixth Amendment,” and (2) couriseerrors “deprivgd] the defendant of a fair trial, a
trial whose result is reliableld. at 687.

Under the firsStricklandprong, whether aattorney’s performase was deficient
Is judged against an objective standard of reasonablédeas687-88. A reviewing
court’s inquiry into the reasonableness of caliesactions must not rely on hindsight:

Judicial scrutiny of counsel’s performance must be
highly deferential. It is aloo tempting for a defendant to
second-guess counsel’s assistaaiter conviction or adverse
sentence, and it is all too easy for a court, examining
counsel’'s defense after it has proved unsuccessful, to
conclude that a particular amt omission of counsel was
unreasonable. A fair assessmehattorney performance
requires that every effort be ohato eliminate the distorting
effects of hindsight, to reconstruct the circumstances of
counsel’s challenged conduct,daio evaluate the conduct
from counsel’'s perspective tite time. Because of the
difficulties inherent in makinghe evaluation, a court must
indulge a strong presumptidimat counsel’s conduct falls
within the wide range of reasonable professional assistance;
that is, the defendant mustercome the presumption that,
under the circumstances, the challenged action might be
considered sound trial strategy. There are countless ways to
provide effective assistanceany given case. Even the best
criminal defense attorneys wiol not defend a particular
client in the same way.

MEMORANDUM DECISION AND ORDER - 22



Id. at 689 (internal citations drguotation marks omitted).
Strategic decisions, such as the choica defense or which witnesses or other
evidence to present, “are virtually unchallendeals “made after horough investigation
of law and facts relevant to plausible optiorid.”at 690. Moreover, an attorney who
decides not to investigate a pawlar theory or issue in thease is not ineffective so long
as the decision to forego investiga is itself objectively reasonable:
[S]trategic choices madetaf less than complete
investigation are reasonable precisely to the extent that
reasonable professional judgmesipport the limitations on
investigation. In other words, counsel has a duty to make
reasonable investigations orrttake a reasonable decision
that makes particular invégations unnecessary. In any
ineffectiveness case, a partiautlecision not to investigate
must be directly assessed for reasonableness in all the
circumstances, applying a hgawneasure of deference to
counsel’'s judgments.

Id. at 690-91.

If a petitioner shows that counsel’s performance was deficient, the next step in the
Stricklandinquiry is the prejudice analysis. “An erroy counsel, even if professionally
unreasonable, does not warrant setting aside the judgment of a criminal proceeding if the
error had no effect on the judgmend” at 691. To satisfy the prejudice standard, a
petitioner “must show that there is a r@aable probability thabut for counsel’'s
unprofessional errors, the result of theqareding would have been differerid” at 694.

A “reasonable probability” is defined as‘probability sufficient to undermine

confidence in the outcomdd. As theStricklandCourt instructed:
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In making this determination, a court hearing an
ineffectiveness clan must consider thtotality of the

evidence before the judgejary. Some of the factual

findings will have been unaffected by the errors, and factual
findings that were affectadgill have been affected in

different ways. Some errorsilixhave had a pervasive effect

on the inferences to be drafvom the evidence, altering the
entire evidentiary picture, and some will have had an isolated,
trivial effect. Moreover, a verdior conclusioronly weakly
supported by the record is mdilely to havebeen affected

by errors than one with overwln@ng record support. Taking
the unaffected findings as a given, and taking due account of
the effect of the errors ondlremaining findings, a court
making the prejudice inquiry rstiask if the defendant has

met the burden of showing thiéie decision reached would
reasonably likely have beerfférent absent the errors.

Id. at 695-96.

These standards fro8tricklandfor determining deficient performance and
prejudice, are, of course, the standards for an eventual review of the merits of the
underlying IAC claim. Theuestion whether an IACam is substantial undéfartinez
IS not the same as a merits review; rathes, more akin to a preliminary review of a
Stricklandclaim for purposes of determining whet a certificate of appealability should
iIssue.See Martinez132 S. Ct. at 1318-19. Therefoeegourt may conclude that a claim
Is substantial when a petitioner has shalat resolution othe merits of thé&trickland
claim would be “debatable amongst juristgedison” or that the issues presented are
“adequate to deserve encousatent to proceed furtheiller-El, 537 U.S. at 336
(internal quotation marks omitted). Thusd&termine whether a claim is substantial,
Martinezrequires the district court teviewbut notdeterminewhether trial or appellate

counsel’s acts or omissions resultedl@ficient performance and in a reasonable
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probability of prejudice, and tetermineonly whether resolution of the merits of the
IAC claim would be debatable among jusisif reason and whether the issues are
deserving enough to encourage further pursuit of them.

il Prong Two: Lack of PCR Counsad Ineffective Assistance of PCR
Counsel

In addition to showing #it the underlying IAC claim is substantial, a petitioner
seeking to invoke th®lartinezexception must also show egththat he had no counsel on
initial postconviction review, or that$iPCR counsel was “ineffective under the
standards o$trickland” 132 S. Ct. at 1318. Again, “iffectiveness” is a term defined by
Stricklandas (1) deficient performance and éreasonable probability of prejudice
caused by the deficient perfoamce. 466 U.S. at 694, 700.

As to PCR counsel’s performance, ndatjany error or omission of initial PCR
counsel will be deemed deficigmerformance that will satisiyartinez If the “attorney
in the initial-review collateral procdeng did not perfornioelow constitutional
standards,” the PCR attorneysrformance does not caitgte cause to excuse the
procedural default of an underlyifgC claim. 132 S. Ct. at 1319. TI&trickland
standards for analyzing deficient performaseeforth above apphyith equal force to
PCR counsel in the context oMartinezargument. Importantly, PCR counsel “is not
necessarily ineffective for failing t@ise even a nonfrivolous clainSexton v. Cozner
679 F.3d 1150, 1157 (9th C2012). If PCR counsel’s performemis deficient, then the
court must consider whether that performance was prejudicial Gtdekland

Clabourne 745 F.3d at 377.
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Therefore, even if Petitioner shows, under the Ktattinezprong, that his
underlying IAC claims areubstantial, he must still show, under the seddiadtinez
prong, that postconviction counsel renderefictat performance and that, “but for post-
conviction counsel’s failure to raise [thebstantial IAC] claims, there is a reasonable
probability that the result dhe post-conviction proceedingpuld have beedifferent.”

Id. at 378. These two inquiries wilf times, collapse into onkel. at 382 (“Under the
circumstances of this case, if [the petitigreeicceeds in demaoinating that he was
prejudiced by the failure of his post-coowon counsel, he will necessarily have
established that there is at least ‘someitrterhis claim thathe suffered ineffective
assistance of trial counsel at resentencing@lig Court may address either inquiry first,
and the resolution of one prong mdwiate the need to address the otBere Martinez
132 S. Ct. at 1319 (“When faced with the dimswhether there is cause for an apparent
default, a State may answer that the ieetiize-assistance-of-a&l-counsel claim is
insubstantiali.e., it does not have any merit or thiaits wholly without factual support,
or that the attornein the initial-review collatergbroceeding did not perform below
constitutional standards.”).

B.  Application of Martinez v. Ryan to Petitioner’'s Procedurally Defaulted
IATC Claims

Claim 3 of the Second Aemded Petition presents sateen IATC sub-claims.
Although Petitioner claims generally thdartinez“excuses any default” of “all of Claim
3" (Dkt. 275-1 at 44), the only IATC sub-clairtigat Petitioner specifically supports with

argument regardinjlartinezare Claims 3(A), 3(C), 3(D), 3(E), 3(F), 3(1), 3(J), 3(K),

MEMORANDUM DECISION AND ORDER - 26



3(L), 3(N), and 3(Of.Therefore, the Court will address only those eleven IATC
claims—which will be separated into five dission sections below. The Court finds that
Petitioner'sMartinezarguments regarding all other IAtaims have been either forfeited
or voluntarily waivedSee Jones v. Knip@013 WL 6145245, *2E.D. Cal. Nov. 21,
2013) (unpublished) (“Bare contentions, upgorted by explanation or authority, are
deemed waived.”FDIC v. Garner 126 F.3d 1138, 1145 (9thir. 1997) (“Appellants
present no case law or argument in suppottigfclaim. Accordingly, we deem the
argument waived.”)tnited States v. Peret16 F.3d 840, 845 (9tGir. 1997) (9th Cir.
1997) (distinguishing bet@en the concepts ofrfeiture and waiver).

After a thorough review of the entire redpthe Court concludes that Petitioner is
unable, as a matter of law, to show thatéheleven procedurally defaulted IATC claims
are substantial and that his PCR counsetlered ineffectivassistance under the
standards o$tricklandin failing to raise them.

I Claims That Trial Counsel #ad To Investigate and Adequately
Cross-examine Edson atite Inmate Informants

The first set of IATC claims that Pether alleges are excused from default under
Martinezinvolves trial counsel’s investigati@nd cross-examination of Edson and the
inmate snitch witnesses. (Dkt. 275-1 at 448%53.) This group oflaims consists of

Claims 3(A) (Edson and Bianchi),B)((Heistand), and 3(F) (Acheson).

8 Unfortunately, Petitioner’s briefing did nitentify by number the particular IATC

claims addressed in that Hireg, and Respondent and the Cowere thus required to compare
Petitioner’s briefs with his 44laim Second Amended Petitiondetermine which claims were
actually at issue with respect to Petition@fartinezargument. For this reason, the Court will
require that all further briefs in this case specifically indicate, by number, which particular claims
or sub-claims are discussed in each particular section of the brief.
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a Claim 3(A)(i): Keith Edson

Nearly two weeks after ghmurder of Mrs. Vanderford, Petitioner was arrested on
an unrelated charge stemming from an as$etitioner committedvhile shoplifting at
Shopko. Keith Edson, a formgmrmate who was celled nedbor to Petitioner for about
six months in the early 1980s, saw a televisgport of Petitioner’s arrest in the Shopko
matter and called police, informing them thathad seen Petitioner entering the Wishing
Well gift shop on the day of or the day aftee murder of Mrs. Vanderford. Edson had
not come forward initially because althoughrbeognized Petitionavhen he first saw
him at the gift shop, Edsamas unsure whether it was important and could not remember
Petitioner's name. Edsamas only able to remember thame “Zane Fields” once he saw
the coverage of the Shopko inciddrields |, 908 P.2d at 1215; State’s Lodging A-40 at
1212-13.)

At trial, Edson testified that on Felary 11, 1988—the ¢aof the murder—he
was walking near the Wishing Well gift shafier going to an arcade. At about 11:00
a.m., Edson was smoking a cigarette whesdwe Petitioner enter the gift shop. (State’s
Lodging A-40 at 1196-1208.) RecognizingtiBener but unable to remember his name,
Edson waited for him to come out of tsleop. Edson then saRetitioner leaving the
area, though he did not actuadlge him exit the gift shopd( at 1209.) Edson decided
not to approach Petitioner beise he had a “gut feeling”; Petitioner appeared nervous
and was looking around “like stething wasn'’t right.”Id. at 1210.) Edson testified that

although he initially said that he had seen Petitioner “on the day or day after” the murder,
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“going over what [hefaw with the detectives” convintdim that it was definitely the
day of the murderld. at 1249.)

Petitioner acknowledges thial counsel “substdially” and “terrifically”
impeached Edson. (Dkt. 275-1 at 50; Dkt. 3187@) For example, Eds testified at trial
that he went to several places whilewes out walking on the day of the murder,
including Taco Bell, where he boughsoda. (State’s Lodging A-40 at 1243-44.)
Defense counsel later called Robert Juew#reess. Jue, an employee of the Central
District Health Department, testified tithe Taco Bell where Petitioner said he stopped
had not even been open for business dord&y 11th, 1988, because it was still under
construction and had not yet receivediperating license. (State’s Lodging A-42 at
1630, 1633-35.)

Edson also testified that there werecaes in the BMC parking lot near the gift
shop at the time he saw Petitioner and thatBMC business was closed. (State’s
Lodging A-40 at 1264-65.) However, the wts husband, who lthbeen outside the
store before the murder, testified thag BMC store was open and there were several
cars in the parking lot. (State’s Lodging A-80917-19.) Edson also claimed that he saw
only one vehicle in the parking lot of tgdt shop—a van that Edson testified had
windows only on the driver's and frontgsenger’s doors and perhaps in the back.
(State’s Lodging A-40 at 1465-§@But another witness testified that there were three or
four cars in the Wishing Well parking loha@ that her van—presumably the one Edson

saw—was “loaded with windows.” (S&s Lodging A-39 at 979-82.)
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Edson further stated that he did not aagone other than Petitioner enter the gift
shop, even thougtwo women entered and left thear the time Edson saw Petitioner
enter the shop. (State’s Lodging A-40 at @88.) In addition, Edson testified that
Petitioner was wearing an orange camoufle@gt when he entedtlehe Wishing Well,
while the witnesses who identified Petitionethasing a knife at the Linda Vista Plaza
an hour-and-a-half after the nder testified that Petitionertat was solid orange or red
in color—not camouflage. (Staseodging A-39 at 1104, 11090, 1132, 1136; A-40 at
1155, 1167-69,171-72, 1183.)

Notwithstanding the fact that trial cowhshoroughly impeadad Edson, Petitioner
now argues counsel should have done nistrérial, Edson testified that he had
previously been convicted @rand Theft Auto in 1983 and ept two-and-a-half years in
prison. (State’s Lodging A-40 41190.) He also testified th#itis auto theft was his only
felony. (d. at 1191.) Petitioner has now brought fard evidence thah 1986, in the
State of Washington, Edson was also condictefelony first degree theft and served
four months in jail. (Dkt275-20 at 5-6.) Petitioner arguist the jury, faced with
Edson’s lie regarding his criminal historypuld have disbelieed Edson’s testimony
about seeing Petitioner enter the Wishing Well.

The Court concludes that Petitioner hasra@ted a substantial claim that his trial
counsel performed deficientlyith respect to the investigan and cross-examination of
Edson. Defense counsel fead the entire cross-examiioa on attacking Edson’s

credibility. Counsel brought out the weaknesses in Edson’s testimony in a way that was
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understandable to the jury, pressing manmypelling points thatletracted from Edson’s
reliability and credibility as avitness. That the jury wamot ultimately convinced does
not mean that trial counlgeerformed deficiently.

“[M]atters such as cowwel’'s approach to impeachment are often viewed as
tactical decisions, and sudecisions do not constitute dgént conduct simply because
there are better optionReynoso v. Giurbinag!62 F.3d 1099, 1113¢®Cir. 2006). The
Constitution does not require that defersunsel ask “every possible impeachment
guestion.”"West v. Varano2014 WL 7139790, at *1(M.D. Pa. Dec. 12, 20143ee also
Strickland 466 U.S. at 689 (“[I]t is all too ea$gr a court, examining counsel’s defense
after it has proved wuccessful, to conclude that a particular act or omission of counsel
was unreasonable.”). Because there is natrwePetitioner’s clainthat trial counsel
rendered deficient performance with resgedEdson, the Court need not address the
issue of PCR counsel’s failute raise this claim.

b) Claim 3(A)(ii): Scott Bianchi

Petitioner also claims that trial counfaled to adequately investigate and cross-
examine inmate Scott &nchi. Bianchi testified at trighat, while he and Petitioner were
incarcerated together, Petitioner confessddlliag Mrs. Vanderford. According to
Bianchi, he and Petitioner were talking abioumate Howard Gilcrist, and Petitioner told
Bianchi that Gilcrist was anitch for testifying again®tetitioner at the preliminary
hearing. (State’s Lodging A-4dt 1567-70.) Bianchi hadrabdy heard about Gilcrist’s

testimony, as it “was generah@wledge among the inmatesld.(at 1569.) Bianchi
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testified that Petitioner then told him “that [Petitioner] killed the lady, that he didn’'t mean
to kill her, and that he fereally bad for her.”Id.) According to Bianchi, Petitioner told

him that the murder took place at a gifop in the Linda Vista Plaza. Petitioner “got
startled” while he was robbing the shop, &tbn impulse,” and then “once he got

started it was like he had to finish the joldd.(at 1570.)

Bianchi acknowledged ondhstand that he had previously been disciplined for
lying to correctional officers and that Biam@md two other inmate snitch witnesses had
been taken to the courthousgether. In defense coutisevords, all three inmate
witnesses “had plentyf chances to talthings over.” [d. at 1602.) On cross-
examination, counsel also elicited testimdngt Bianchi had beeallowed to see his
flancée and his mother while s in the police department with the other snitch
witnesses, implying that Biahi agreed to testify becauskthese benefits. Although
Bianchi testified that he expected tafg nothing” by testifing against Petitioner,
defense counsel pointed out that Biancli hgarole hearing coming up in about two
years. Bianchi acknowledged that he wantethtake a good impression” in front of the
parole board, but claimed that he had detided whether to bring up his testimony,
against a defendant in a murder case psint in favor of release on pardléd. at

1605-06.)

o Although the inmate informants eventuallge®ed letters from the prosecutor’s office

praising them for their testimony Betitioner’s trial, there is nevidence that Petitioner’s trial
counsel knew or could have disered during trial that the gsecutor intended to write such
letters. Indeed, in postconviction proceedings staée district court fountthat the prosecutor’s
decision to write the letters wanot made until after trial. {&e’s Lodging A-2 at 229-30.)
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Bianchi also admitted at trial that had previously informed a police detective
that if Bianchi were called to testify, meuld “blow the Prosecat’s case” and provide
“‘unbeneficial” testimony.I@l. at 1608-10.) Bianchi’s exahation for these previous
statements was that he saidithbecause he wanted to sctire police away and to make
them leave him alone, rather thagchuse the statements were trick) Further, defense
counsel prompted Bianchi to repeat hgitaony that Petitioner told him the murder
occurred at the Linda Vista Plaza—aifh was about a half of a migavayfrom the
murder scene—thus pointing dhiat Petitioner’s alleged confession to Bianchi was at
least partially inaccurateld; at 1613.) Finally, Bianchi ackmdedged that he would do
anything to try to get out of prison, “as & my behavior is concerned,” though Bianchi
insisted he did not make Petitioner’s confessiond( at 1616.)

As can be seen from this summatgfense counsel investigated and cross-
examined Bianchin a reasonable manner and to asmnable extent. Counsel shined a
light upon Bianchi’s motives to commit peryuand elicited testimony that did not match
the facts of the murder. Likeial counsel’s cross-exanation of Edson, the cross-
examination of Bianchi met or exceedbd requirements of the Sixth Amendment.
“Under Strickland counsel’s representation mustdidy objectively reasonable, not
flawless or to the higts degree of skill. Dows v. Wood211 F.3d 480, 487 (9th Cir.
2000).

Further, the later-presentestidence from other inmaeontending that Bianchi

lied at trial does not advance Petitioner'd{Aclaim because there is nothing in the
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record to suggest that trial counsel rendeteficient performance by failing to discover
this evidence earlier. Indeditie state court found credigbBianchi’'s testimony that,
while he had indeed recanttxseveral people (including Petitioner’s attorney), it was
Bianchi’'srecantatior—rather than his trial testimony-hdt was false. (State’s Lodging
A-3 at 58-62.)

This credibility finding is entitled to a psumption of correctness under 28 U.S.C.
§ 2254(e)(1), and Petitioner hige burden of rebutting thatesumption by clear and
convincing evidence. lattempting to do so, Petitioneripts to the relatively recent
affidavits presented by Gilcrist (who testd at the preliminary hearing) and Acheson
(who testified at trial).

During proceedings on Petitioner’'srthpostconviction petition, Acheson
submitted an affidavit stating that Gilcristeistand, and Bianchi “told [Acheson] of how
they had made up most of what they wenrgrgg in order to get out” of prison. (State’s
Lodging G-105, Ex. D.) Acheson’s new affudiastated that theamate informants
received benefits from testifyg against Petitioner, such agza, grocery bags full of
cigarettes, and visits with familyid() According to Acheson, Petitioner told him he had
gotten rid of a gun in connection with the memdAcheson stated in his affidavit that
when he mentioned this to detectives, thectates “corrected” hinand told him that the

murder weapon was a knife. Acheson désdified that he and the other inmate
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informants “would all stay up ta and talk about the triahd what . . . we were going to
say when we got up on the starfdi(ld.)

Gilcrist submitted an affidavit in gport of Petitioner’s sixth postconviction
petition. In that affidavit, Gilcrist recantdus preliminary hearing testimony. He stated
that Detective Smith fed him information abthe case and that Gilst lied when he
testified that Petitioner confessed to him. {8&Lodging K-125, Ex1 at 1.) Gilcrist
stated that he sharéuls information with Heistand and Bianchid.(at 2.) According to
Gilcrist’s affidavit, Bianchiwas reluctant to testify against Petitioner, but Gilcrist told
him that “it was for me [Gilcrist], tht we needed to burn Fieldsld )

The affidavits of Acheson and Gilstido not constitutelear and convincing
evidence calling into questionelstate court’s credibility findgs that Bianchi and the
other inmate snitches told the truth at triatheat Salvador Martinelzed at the hearing on
Petitioner’s first motion for a new trial whemtartinez claimed Bianchi confessed to
perjury. Gilcrist and Achesociaim that Bianchi committed gary when he testified that
Petitioner had confessed to him, but givem devastating problems with Gilcrist’'s and
Acheson’s own credibility, this Court cannoyghat their statements sufficiently rebut
the trial court’s finding that Bianchi consistéy told the truth when he was under oath—

including at trial.

10 Although Acheson stated in this new affidalaat he would not have testified against

Petitioner without the information he was giMay police, Acheson does not actually recant his
trial testimony regarding Petitioner’s suspicitehavior. Indeed, he rémmed that Petitioner
“kept freaking out concerning the ‘crime-stoppdrd/. commercials” about the Wishing Well
murder. (State’s Lodging G-105, Ex. D.)
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Petitioner also claims that other evidejifies this Court’s dismissal of the
state court’s credibility findings regardjiBianchi. For exampl Petitioner submitted
(with his reply brief) affidavits of correctnal officers and inmates, alleging that the
circumstances surrounding Petitionersmfession to Bianchi made the alleged
communication impossible. (Dkt. 313-23&3-8.) But these affavits focus on the
physical layout and setup of the daymowvhere Petitioner confessed to Bianchi,
approximately 25 years ago. Alleged memoagkow a particular area of the prison was
set up 25 years ago simply do not constitléar and convincing é&ence that Bianchi
testified falsely or that pale or prosecutors fed him infoation so he could manufacture
false confessions or otherwise mesfalse evidence against Petitioreee28 U.S.C.

§ 2254(e)(1).

The Court concludes, as a matter of l&vat Petitioner's IATC claim with respect
to Bianchi does not meet tivartinezexception to procedural default because trial
counsel performed adequately.eféfore, there is no need fan evidentiary hearing on
this issue.

C) Claim 3(E): Joe “Turkey” Heistand

Petitioner next claims that trial counseldd to conduct an adequate investigation
and cross-examination of inmate snitch Joe tdet At trial, Heistand testified that in
May 1989, after Petitioner had been chdrgath murder, Petitioner confessed to
Heistand that he committed the murder at the Wishing Well. (State’s Lodging A-41 at

1478-80.) Heistand stated that he and Petitiareee housed about four or five cells apart
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and “kitty-corner” from each otlhevhen Petitioner confessedd.(at 1469.) According to
Heistand, he could heart®®ner through a vent that ran between their cdlk.dt
1473.)

Heistand testified that Petitioner told hiva entered the Wishing Well gift shop to
make a “score” and went to the cash regiatehe back of the room. Mrs. Vanderford
then came into the shop from the back area and stadezhming and hollering.ld. at
1480.) According to Heistan@gtitioner told him that the ¢tim “didn’t cooperate and
that’'s when the stabbing occurredd.] Petitioner also told Heisnd that he had used an
old hickory butcher knife,@ut 10 inches long, talkMrs. Vanderford, and that
Petitioner took about $48 to $5®m the cash registedd( at 1481-82.) Heistand then
testified that Petitioner told him thandiOetting, Petitioner'sacommate, would give
Petitioner a false alibi and that Oetting had lied in court for Petitioner belfdrat (
1483-84.)

On cross-examination, trial counsel gtiened Heistand regarding his continuing
failure to abide by th law and his frequent incarceraisy including for drugs, burglary,
and forgery. Id. at 1494.) Heistand admitted thas Btory about Petitioner’'s confession
had changed over time.itially, Heistand had informethe police that Petitioner
confessed to Heistand only after a police ciete asked various inmates to report to
them anything Petitioner said. At triilpwever, Heistand testified that Petitioner
confessedbeforethe detective spoke with the intea incarcerated with Petitioneld (at

1495-98.)
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Petitioner’s counsel then elicited testimony from Heistand that Petitioner

confessed to him through the pipe chaset that ran underneath the celld. at 1498-

99.) This vent was situated Huat if Petitioner spoke intine vent, anything he said

would also have been hed all of the other inmatebroughout the entire tierld, at

1499.) Counsel continued:

Defense Counsel:

Heistand:

Defense Counsel:

Heistand:

Defense Counsel:

Heistand:

Defense Counsel:

Heistand:

Defense Counsel:

So you are claigiyou had this conversation where
all these admissions were made to this horrible
offense, and it was being broadcast around the entire
tier? Is that what you're telling us, Mr. Heistand?

Not really broadcastwouldn’t say broadcast, no. |
would say if people were paying attention they could
have heard the conversation, yes.

Well, [Petitionevps quite a distance from you?
Wasn't it a good five cellaway and across the hall?
Isn’t that right?

Yes.

You've changed your testimony on that one, haven't
you, from the hearing wiead here a month ago?

No, | believe | told yainen that | lived in [cell] 38
and | was 38 cell heren@icating), and he was down
this way (indicating), catty-corner, not straight across,
not setting this way, down this way (indicating).

You told us, Mr. Heistand, . . . [a]t that hearing that
[Petitioner’s] cell was one cell catty-corner, isn’t that
right?

If | said one, | didn’t meame cell. He lived in 47 or
48, | believe, was the cell.

You neeunder oath at thakearing weren’'t you?
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Heistand:

Defense Counsel:

Heistand:

Defense Counsel:

Defense Counsel:

Heistand:

Defense Counsel:

Heistand:

Defense Counsel:

Heistand:

Defense Counsel:

Heistand:

Defense Counsel:

Heistand:

Yes.
And you were sworn to tell the truth?
Yes.
Could the witness be shown the transcript from that

hearing.

. ... I'm going tarkthe question. I'm going to have
you read your answer, okay? Let's see what you said.
Question: “How close were you to [Petitioner’s] cell?”
And your answer?

“Close.”
“And were ymext door or across the hall?”

“No, huh-uh. | would say across the hall.”

Question: “Okay. Weou directly across the hall?”
Answer?

“Nocatty-corner.”
“Yes, one cell catty-corner?” Your answer?
“| believe so, yes.”

And now you're telling us you were actually five cells
away?

If that's what it is, yes.

(State’s Lodging A-41 at 1499-1500.)
Heistand testified that eackll was about 8 feet by 10 feet in size, so that four
cells down would be about 32 feet awayd &ime cells would be 40 feet awayd( at

1504.) Heistand acknowledged that becdesttioner was down the row and across the
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hall, he was approximately 46 feet awayhat time Petitioner confessed to the murder—
through the pipe chase vent—and that Peteicspoke very loudly through that verdl. (

at 1505.) Defense counsel then asked HeastéAnd so [Petitiond made all these
statements, all these admissions and thisessidn to you speaking this level in a tier
unit occupied, cells occupied by othemiates. Is this your testimony?” Heistand
answered, “Yes.”l{l.)

Petitioner’s attorney algoushed Heistand about détaf Petitioner’s alleged
statements, pointing out reggedly that Petitioner’s sppsed confession to Heistand
included information that the cash registeswaathe back of thgift shop when, in
actuality, it was in the frontlq. at 1519.)

Petitioner first claims that triabcinsel should have leesd Heistand more
guestions about “the evolution” of hiosg, specifically that Heistand’s previous
statements began with Heisthbeing housed “right next't®etitioner, then “across the
hall” and “catty-corner.” (Dkt. 275-1 at 51But as the above trangat shows, counsel
lambasted Heistand with the pmobability of his story. ThaPetitioner currently thinks
the cross-examinatisshould have been es more robust does not mean that trial
counsel performed beloan objective standard of reasonableness.

Petitioner next claims that talking thrduthe vent “was only possible in adjacent
cells that shared a pipe ckagnt on the same side of the hall or aisle,” and that
Petitioner therefore could notyeconfessed to Heistandtlme way Heistand described.

(Dkt. 275-1 at 52.) However, Petitioner’'s counssked a series of devastating questions
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regarding the layout of the cells and tteat, getting Heistand to admit that for his
testimony to be true, Petitioner would have baspeak very loudly, through a vent,
from 46 feet away, and that the conversatui@uld have been audible to every other
inmate on the tier. That trial counsel did ndt ase or two more questions about the vent
does not support a substantticklandclaim.

Petitioner’s other claims regarding thess-examination dfleistand—involving
a misstatement about the amount of madeistand had stolen from the Aryan Nations
and a newspaper article about the murderieastand stated he had read—are similarly
meritless. Defense counsel met or exeeecbnstitutional requirements by thoroughly
impeaching Heistand. Further investigatadrHeistand’s story, or a few additional
guestions that counsel couldve asked Heistand, do ramtd any merit to Petitioner’s
Stricklandclaim. For these reasons, Petitioner is not entitledMardinezhearing on his
claim regarding Heistand.

d) Claim 3(F): Jeff Acheson

Petitioner also raises an IATC clamegarding the invégation and cross-
examination of inmate Jeff Acken. Acheson testified at thitnat he and Petitioner were
“bunk mates” at the Ada @aity Jail when Petitioner wahiarged in the Shopko matter,
and that Acheson often played cards withitP@er and two otheinmates, Stan Nelson
and Billy Lear. (State’s Laging A-41 at 1423, 1427.)

Acheson testified that near the end ofrtha1988, while theyere playing cards,

if a Crime Stoppers televisiarport about the murder aired in the room where they were
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playing, Petitioner would “sontienes go up and either chantpe channel, turn the TV

off, or turn the volume down.1q. at 1430.) According to Acheson, Petitioner acted
“[v]ery full of anxiety, pretty angry sontienes” when these reports would air. After
Petitioner calmed down, “he’d sit down aéttable and make a different statement,

saying that ‘They can’t pin that on me,’ or ‘They’re trying to pin that on me but | took
care of that.” (d. at 1430-31.) Acheson testified that Petitioner told him the police would
not be able to link Petition¢éo the Wishing Well murder because Petitioner “had taken
care of the evidence.id. at 1431.)

At this point Petitioner’s counsel objectehd the court held a sidebar. Defense
counsel pointed out that Achesbad previously stated thaetitioner had disposed of the
gun he used in the Shopkeatter. Counsel objected to any such testimony, and the
prosecutor clarified that he would not &leiting testimony from Acheson regarding
anything Petitioner had said@lt the Shopko incidentld; at 1432-33.) In open court,
the prosecutor asked Acheson to clarifysbbject matter of Petitioner’s statements;
Acheson responded that Petitiosencriminating statementnd his behavior regarding
the Crime Stoppers reports inveltl the Wishing Well murderld. at 1434.)

Acheson acknowledged that he waite@r two years before informing the
authorities of Petitioner’s statemts. He testified on direekamination that he did not
come forward because he “thought [Petitidneas already in cstody and serving time
on that charge.”ld. at 1436.) On crossxamination, Petitioner’'s counsel pressed

Acheson regarding that twaegr delay. Defense counsel got Acheson to change his
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reason for not coming forward. Insteadbefieving that Petitioner was already serving
time for the murder as hestéied on direct, Acheson s&t on cross that he did not
initially come forward becaus@eyo years earlier, he “thought [the authorities] had all the
evidence they needed” about the murder. gt 1455.)

Trial counsel also succeeded in estaltigla motive for Acheson to fabricate his
testimony—to curry favor with the authorities Nehon his third ternof probation so he
could avoid going to prison for at least thraed up to ten, years. Defense counsel began
by asking Acheson about hisroactions for theft and hiprobation violations. Acheson
acknowledged that he was curigron his third term of pradtion and that, if he did not
successfully complete that probationweuld be “a three-time loser” and would be
facing three to ten years in prisoid.(at 1442-43.) Counsel emphasized with Acheson
that two years previously, when Petitioner géldly made the incriminating statements to
Acheson, Acheson was noyitig to successfully complete his rider (probation and
retained jurisdiction) like he was at the timetradl. Counsel statedMr. Acheson, if you
play this rider correctly, you, a three timedo, can be out of prison in 120 days and on
probation and avoid a three to ten yeasqnr sentence, isn’'t that right?” Acheson
answered, “Yes, it is, correct.Id{ at 1456.)

Petitioner now argues thatuasel should have done meao create doubt about
Acheson’s testimony. Specifity Petitioner believes counsgthould have investigated
other inmates who played cards withhson and Petitioner. Aording to Petitioner,

these withesses—Stan Nelson and Billy Leacedld have testifiethat [Petitioner] was
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not nervous, and that he never confessed to committing the Wishing Well murder or
getting rid of any evidence(Dkt. 275-1 at 52.)

With his reply brief, Petitioner submittesh affidavit from Stan Nelson stating
that he remembers Petitioner talking aboutiigg rid of a gun, “but Nelson’s memory is
that [Petitioner] was disssing his pending charges [tre Shopko incident, not the
murder].” (Dkt. 313 at 28see alsd\elson Aff., Dkt. 313-11, at 1 15.) Nelson also claims
that Petitioner “never told anybody, in my presence, thaglkeanything to do with a
murder” and that Petitioner never got up tamfpe the channel or the volume on the TV.
According to Nelson, other inmates would hate allowed him tdisrupt the television
broadcast. (Nelson Aff. at 11 12, 14.)

The Court concludes as a matter of law tHalson’s affidavit, based on a 25-year
old memory, is insufficient to establish éstantial IATC claim with respect to trial
counsel’'s impeachment of Actan. Nelson does not aver ti&t was constantly listening
to Petitioner’'s conversations witkcheson or that he consthnpaid attention to every
action that Petitioner took. Nelson’s affidarafgarding Petitioner’s lack of a confession
in his presence could diminish Agu’s credibility only if Nelson waalwayspresent
and attentive while Petitioner and Achesod treeir conversations. Similarly, Nelson’s
guarter-of-a-century old intuittoof how other inmates woulthve reacted to Petitioner’s
turning down the volume ahanging the channel adds no merit to Petitioner’s IATC
claim involving Acheson. Wheweighed against the substiahimpeachment that trial

counsel already achieved, Nelson’s 2014daffit does not support a substantial claim
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that Petitioner was prejudicéy trial counsel’s failure to investigate and interview
Nelson, even assuming that ti@unsel should have done So.

The affidavit certainly does not calltoquestion the testimony of the other
inmates, particularly that of Scott Bianciwho—as explained previously—was found
credible by the state trial court after treait saw and heard Biandestify at multiple
evidentiary hearings. Thary did not have to believe aif the inmate snitch witnesses in
order to convict Petitioner, and given that tGisurt is bound by the state court’s finding
that Bianchi’s trial testimony was true, attlshal potential impeachment of a different
inmate witness does not support a reasonafdeence that, had Aeson been further
impeached, there is a reasbleaprobability that Petitionavould not have been found
guilty.

For the foregoing reasons, Petitioner is not entitledMiadinezhearing on his
IATC claim involving Acheson.

e Conclusion re: Edson andehinmate Snitch Witnesses

The case against Petitioner was based stimatirely upon the credibility of the
respective eyewitnesses and inen@formants. Trial counsel impeached Edson, as well
as the inmate snitches, exteety and skillfully; yet the jury still voted to convict. The

members of the jury reasonably could hakedited Edson’s testimony notwithstanding

1 During postconviction proceedings, trial coein®stified that the decision not to

investigate the hundreds of inmates who hadaminwith the snitch witnesses “was not an
efficient use of our resources, our time, andinuestigative resources(State’s Lodging A-43
at 2000.) Thus, though counsel was unaware aéxistence of Stan Nelson and Billy Lear until
trial (id. at 1965), counsel had already recognized tlssipdity of investigating similar inmates,
but decided to forego that avenue of investigatibappears that this decision was based on a
reasonable invéigative strategyStrickland 466 U.S. at 690-91.
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the holes in his story, as they could haxedited the testimony of at least one of the
inmate snitch witnesses dégpthe serious credibility probins presented by each of
those witnesses. That a later court mightlepersuaded by Edson’s and the inmates’
testimony from a cold transcript does ndt oc@o question trial counsel’s otherwise
reasonable investigation and cross-examomafl rial counsel adequately exposed the
weaknesses in all of these withesses’ temtiyrand gave the jurorauch to consider
while they decided who was telling ttrath. The Constitution requires no more.

The Court has determined that trial caelissacts or omissens regarding Edson
and the inmate snitches do not, alone @ambination, present a substantial IATC
claim. Because Petitioner’s IATC claims involving the impeachment of Edson, Bianchi,
Heistand, and Acheson amet substantial (the “prejudice” prong of thiartinezcause-
and-prejudice inquiry), the Court need adtress Petitioner’s claim that initial PCR
counsel, who had previousigpresented the inmate sniteitnesses, operated under a
conflict of interest and rendered ineffeiassistance in failing to raise these IATC
claims in initial postconviction poeedings (the “cause” prong of thartinezcause-
and-prejudice inquiry).§eeDkt. 275-1 at 48-49; Dkt. 313 at 58-59.)

. Claims That Trial Counsel Had To Investigate Other Inmates and

Gather Documents To Gain Infoation That Could Rebut the Trial
Testimony of BianchiHeistand, and Acheson

The second group of claims tHetitioner argues is subject tdartinezanalysis
consists of Claims 3(L) and 3(N) ofelsecond Amended PetitioGlaim 3(L) asserts

that trial counsel rendered ineffective assise by failing to investigate the inmates who
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were in contact with Acheson, Bianchi, afdistand before those informants testified at
trial. Claim 3(N) alleges thatial counsel shouldlso have obtained copies of all police
and IDOC documents to gain informatiomtltould rebut the testimony of the inmate
informants. Petitioner assertathhese claims are subdiahbecause that information
could have been used tdote the informants’ testimonynd aid “in the presentation of
the case and cross examinationvithesses.” (Dkt. 275-1 at 57.)

As an initial matter, the Court notes tivdartinezdoes not apply to Claim 3(L)—
that Petitioner was denied effective assistafamunsel based on counsel’s failure to
investigate inmates who had contact withtdetifying informants. Petitioner raised this
claim in his initial postconviction petition ($&s Lodging A-2 aR01-02, 218-19), but
did not raise ibn appealfrom the state district court’s dismissal of that petition (State’s
Lodging B-48). Because themaw exception created iMartinezdoes not apply to
alleged ineffectiveness of PCR counselappeals from initial-review collateral
proceedings,” it cannot be used to exdingedefault of Petitioner’s claim involving
inmates who were in contacittvthe testifyng informants? Martinez 132 S. Ct. at

1320. Thus, Petitioner cannot meet the third prong oMieineztest, and the Court

12 This failure on the third prong dMartinezas to Claim 3(L) alsprovides an alternative

basis for rejecting Petitioneridartinezargument with respect to Claim 3(F)—trial counsel’s
investigation of inmates whogjled cards with Acheson, anathewly-procured affidavit of
Stan Nelson.
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need not determine wheth@faim 3(L) is substanti&l or whether PCR counsel was
ineffective in failing to raise it ithe initial postcowiction petition.

With respect to Claim 3(N), Petitioner gatonly that trial counsel (1) “did not
obtain all reports and notes of all contactpblice and their investigators with inmates
Bianchi, Heistand, Gilcrist, and Acheson, ttige with documentsral notes prepared by
the inmates as well as anydaall statements by thosamates, including statements
obtained by the prosecution,” and (2) faitednvestigate and obtain police documents
such as “contemporaneous lawa@nement notes of the evolving investigation; daily or
supplemental reports from contacts with ine@sawitnesses in ttmmunity and family
members of the victim; and police leads togmdial suspects.” (Dkt. 275-1 at 57-58.)
Although Petitioner states—in a conclusorgtfemn—that these alleged failures were
prejudicial, he does not explain how thases Indeed, Petitioner offers no support for his
claim of Stricklandprejudice at all with respect to Claim 3(N). Petitioner states:

In addition, numerous pias documents, showing the
structure of B Tier and its dayam, as well as the location of
inmates, policies and procedursbould havéeen obtained,
as well as housing and transpatords relating to the inmate

informants. Numerous police records likewise should have
been obtained to detail the scope and limitations of the

13 Though the Court need not réabe substantiality prong dMartinezwith respect to

Claim 3(L), there appears to be no meriPditioner’s claim thathe decision to forego
investigating the hundreds of inmates who cdwdde had contact with the multiple inmate
snitches was objectively unreasonalfleen.11,suprg see also Stricklandt66 U.S. at 689
(“[The] court must indulge a strong presumpttbat counsel’s conduct falls within the wide
range of reasonable professional assistahegjs, the defendant must overcome the
presumption that, under the circumstances, thikectyged action might beonsidered sound trial
strategy.”) (internal quotation mkes omitted). Trial counsel appears to have reasonably
determined how to marshal the limited tinmelaesources available in providing Petitioner a
defense.
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investigation. Fields will seeto discover these records in a
separate motion for discoveayd present them at an
evidentiary hearing.

(Dkt. 313 at 57.)

But it is Petitioner’s burden ¢his stage of the proceedings to support his claim
that his procedurally defaulted IAC clairage substantial and that PCR counsel was
ineffective in failing to raise them. Thisqeires a showing that Petitioner’s claim of
prejudice from counsel's performance is, at the very least, colo@dxeClabourne/45
F.3d at 377. Petitioner has simply not attésdto do so. Therefore, Petitioner is not
entitled to an evidentiarygaring on this issue, amdiartinezdoes not excuse the

procedural default of Claim 3(N).

ii. Claims That Trial Counsel FaieTo Raise Police and Prosecutorial
Misconduct Claims undd@rady, Giglio, andNapue

Petitioner next asserts that trial counsas ineffective for failing to move for a
new trial based on the stagellleged violations ddrady v. MarylandGiglio v. United
StatesandNapue v. lllinois (Dkt. 275-1 at 45.) These issiare represented in Claim
3(0) of the Second Amendéxttition. (Dkt. 271 at 37.)

a Standards of Law

The following standards of law atteoise applicable to the meritsB®ifady, Giglio,
andNapueclaims, and those standards mustdesidered when determining whether
trial counsel acted ineffectively in failing taise such claims. The prosecution has a duty
under the Due Process Clause of the FeantteAmendment to gclose exculpatory

evidence to the defense thatnaterial to guilt or punishmerBrady v. Maryland 373
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U.S. 83, 87 (1963)Jnited States v. Bagle}73 U.S. 667, 676 (1985). (iglio v.

United Statesthe Supreme Court held that {h@secutor must also disclose
impeachment evidence. 405 U.S01%53-55 (1972). A meritoriolBrady claim
contains three essential compats: (1) the evidenaaust be favorable to the accused,
because it is either exculpagarr impeaching; (2) the presution must have withheld
the evidence, either intentidhyaor inadvertently; and (3) thevidence must be material
to guilt or punishmentStrickler v. Greenegs27 U.S. 263281-82 (1999).

Suppressed evidence is material urglady andGiglio, and its non-disclosure is
prejudicial, when there is a reasonable ptolity that had the eviehce been disclosed,
the result of the proceeding would have been diffeiegley 473 U.S. at 68Xyles v.
Whitley, 514 U.S. 419, 433-34.995). In determining mataiity, the court must assess
the weight and force of the withheld esitte collectively, rather than item by item.
Kyles 514 U.S. at 433-34.

In Napue v. lllinoisthe United States Supreme Court held that the prosecution (1)
cannot present evidence it knows is false afdn{st correct any falsity of which it is
aware, even if the false ewdce bears on the credibility @fwitness instead of bearing
directly on the defendanttuilt or innocence. 360 U.264, 269 (1959). A petitioner
meets théNapuetest if he shows that (1) the peasition knowingly presented (or failed
to correct) false evidence or testimony &tltrand (2) the testimony or other evidence

was material, meaning there is a reasonab#ditikod that the false testimony or other
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evidence could have affectdte judgment of the jury5ee Hayes v. Brow99 F.3d
972, 984 (9th Cir. 2005) (en banc).
b) Substantiality Analysis

In arguing that counsshould have raiseBrady, Giglio, andNapueclaims,
Petitioner first relies on Salvador Martinegstimony, at the eventiary hearing on
Petitioner’s first motion for a new trial, thitartinez had been infmed by the inmate
witnesses that the police hprbvided them with information abotite case to support
their testimony. However, as explaindzbge, the state court found that Martinez’'s
testimony was not credible. Specifically, tmurt noted that Martinez’s testimony
regarding threats he allegedly received diasctly contrary tdestimony Martinez had
given earlier in a different case. (Stateedging A-2 at 146-47.Jhe court also found
that law enforcement had takgreat care to keep all oféghnmate informants away from
general population inmatesuch as Martinezld,) These findings are presumed correct.
28 U.S.C. § 2254(e)(1).

Petitioner also relies on the testimasfyinmates Amersoand Marquess, at
Petitioner’s evidentiary hearing on his sedanotion for a new trial, that Bianchi
admitted lying about Petitionertonfession, that he haddsepromised benefits for
testifying, and that he had been showa ¢hse file by Detective Smith. However, the
state district judge, who sawethvitnesses’ demeanor anddised to their testimony first-
hand, believed Bianchi, who—despite big-of-court recantations—testified that

nobody told him what to say, fed him aimjormation, or promised him anything in
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exchange for his testimongeePenasquitos Village, Inc. v. N.L.R.B65 F.2d 1074,
1078-79 (9th Cir. 1977) (“Alaspects of [a] witness’s deareor including the expression
of his countenance, how he sits or stands, whether he is inordinately nervous, his
coloration during critical examination, theodulation or pace of his speech and other
non-verbal communication may convince theesbg trial judge that the witness is
testifying truthfully or falsely. These samery important factors, however, are entirely
unavailable to a reader of the transcript .”). Petitioner has not shown by clear and
convincing evidence that this Court shouldrdgard the state court’s credibility findings.
See28 U.S.C. § 2254(e)(1).

The affidavits of Acheson and Gilstido not aid Petitiom&s cause either.
Acheson and Gilcrist claimed—years aftez thal—that they received benefits in
exchange for testifying and had been fed casenmation by the policethat Gilcrist lied
at the preliminary hearing, and that themate snitch witnesse®slluded on how they
would testify falsely.

But Gilcrist and Acheson botiold wildly different stories over 20 years ago. The
Court sees no reason why these later seesrby Gilcrist and\cheson are any more
credible than their respective testimony &t pineliminary hearing, at trial, or during
postconviction evidentiary proceedings. Moreover, Petitioner does not elxpiatnial
counsel could have discovereefore, during, or soon after the trial that Gilcrist and
Acheson would provide testimony stating thatice or prosecutors fed information to

the inmates, withheld evidea from the defense, or knowingly failed to correct false
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testimony. Indeed, at that point in time Giétrhad recently testified for the prosecution
at Petitioner’s preliminary hearing, justAsheson did during trlaAcheson signed his
most recent affidavit in 2004nd Gilcrist did not decide taecant his preliminary hearing
testimony until after a medical crisis in@—much too late for trial counsel, or
postconviction counsel for that matter, to haveaot&d that evidence e late 1980s or
the early 1990s. (State’s Lodgingi®5, Ex. D; K-126 at 264.)

There is simply no merit to Petitiar® claim that tridcounsel performed
deficiently in failing to raise, und@rady, Giglio, andNapue claims of “knowing use of
perjured evidence, police m@uduct, suppression of exculpatory evidence, and a failure
to correct false testimony.” (Dkt. 27bat 53) Petitioner's underlying IAC claims
regarding these issues areubstantial, and PCR counsel was therefore not ineffective in
failing to raise those IAC claims in Petitiafeeinitial postconvicton proceedings. Thus,
the procedural default of these claimsas a matter of law, not excused unidiartinez.

Finally, Petitioner argues that even iatrcounsel was not ineffective for failing to
discover and raise police and prosecutanaconduct claims, traditional cause and
prejudice exist to excuse the default of Petitioner’s independent and substantive claims of
police and prosecutorial misconduct. (Dkt. 313 at 59-60.) However, Petitioner’'s only
argument with respect to ndviartinezcause and prejudice is that “[a]ssuming
[Petitioner] can prove the materiality” of treoslaims, he will also establish prejudice

from the failure to raise those claimkl.(at 59.) This is insuf@ient to support a claim
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that Petitioner suffered “actual and sialpgial” prejudice as required byrady, 456 U.S.
at 170.

V. Claims That Trial Counsel Waseffective in Failing to Call Jim
Oetting to Testify after Promisinthe Jury an Alibi Withess

The next set of IATC claims th&etitioner claims are subject to tdartinez
exception consists of Claims 3(C) an®36f the Second Aended Petition. Those
claims allege that trial counsel rendereeffactive assistance by)(felling the jury in
opening statement that the defense wouldarallibi withess and (2) failing to call that
witness.

Jim Oetting, Petitioner’'s roommate, initialigld police that Petitioner was home
with him at the time of the murder, watchiadelevision news report about the murder.
Later, however, Oetting stated to the policat thmight have been a different day.
Oetting then reviewed the news report tii@ counsel had subpoenaed from the
television station and specifically remembetieel broadcast, which made Oetting certain
that he and Petitioner had tohed it together. During @ming statement, Petitioner’s
counsel told the jury Oettingould testify that Petitioner was at home with him at the
time of the murder and thatey both watched the noon broadtof a news report of the
crime. (State’s Lodging A-33 at 871.)

Trial counsel testified durg postconviction proceedindisat Oetting’s potential
testimony about Petitioner’s alibi was bds# the news report Oetting remembered
watching—Oetting saw a video of the broadcast and confirmed that he had seen that

particular broadcast with Petitioner. (Stateodging A-43 at 168-69.) However, during
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trial the television station informed defertsrinsel that the video Oetting had reviewed
was not, in fact, the broadcast shown at nmothe day of the murder. Rather, it was a
different broadcast and could have been iretrening on the day ¢fie murder or on an
entirely different day.l¢l. at 1969.) The television station no longer had the initial
broadcast that aired at noon on the day eftturder and that Oetting used to confirm his
recollection that he was with Petitioner at that time.

Faced with this new information, triebunsel decided not to call Oetting as an
alibi witness. Oetting had previously admitted committing perjuiyantioner’s trial on
the Shopko assault. Whenwrwsel initially thought Oettingad reviewed the correct
video, he was willing to risk Oetting’s priperjury coming up during his testimony.
After learning that Oetting could no longeméiom his recollection based on viewing the
broadcast, however, counsel decided otherwidea 2002-04.) Trial counsel
recognized that not putting Oetgion the stand after havingddhe jury about an alibi
was a difficult decision, but it was one tiha&t made after serious consideration and
discussion with co-coustand with Petitionerld. at 2004.)

Although some might consider it best grege for an attorney to avoid promising a
jury that any particular witness will testifiPetitioner’s claim thatial counsel’s actions
in this matter were anythingther than rational tactical decisions is insubstantial.
Formulating an alibi defense and preparingjtiry for alibi testimony was a reasonable
strategy. Trial counsel’s promise in openstatement ended upibg unfulfilled, “but

that shows only that the defense sggtdid not work out as well as hope®ichter, 562
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U.S. 86, 89 (2011). Deciding to call Oettingaasalibi withess wareasonable, but so
was deciding not to do so ontte television station revealed to counsel that the video
Oetting viewed was not the nobroadcast and Oetting’s “retection of what supported
his alibi[] broke down.” Id.)

Because circumstances can quickly and drastically change in the middle of trial,
the Court is not persuaded that it was deficpgrformance for counkw fail to produce
the promised witness. This is particulasly because here, thasens for breaking the
promise were not apparent at the ticoeinsel gave the opening statem&ete United
States ex reHampton v. Leibag847 F.3d 219, 258 (7th ICR003) (finding counsel’s
performance deficient when counsel broke@npse to the jury that the defendant would
testify, where the “potential disadvantage$tioé defendant’s] testimony were ones that
would have been obvious from the outsethaf case”). Petitioner’s trial counsel could
not have anticipated that the news siativould turn over the wrong broadcast in
response to the subpoena, and counsel’siogdct this unfavorable situation was not
objectively unreasonable given the seripusblems with Oetting’s credibility.

Further, any claim that Petitioner wagjodiced by trial consel’s promise and
later failure to call Oetting is also insubgtah and PCR counsel’s failure to raise Claims
3(C) and 3(D) was not unreasable. Oetting had previoustpmmitted perjury when he
testified on Petitioner’s behalf the Shopko trial. Thus, evénOetting had testified, he
would have been excoriatet cross-examination, particularly once Oetting could no

longer point to the news broadcast as suppotiis alibi testimony. There is no merit to
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Petitioner’s claim that Oetting’s alibi testimpwould havegiven rise to a reasonable
probability of a different result.

V. Claims That Sentencing Couh&ailed to Adequately Represent
Petitioner or To Investigatand Prepare Mitigation Evidence

In Claims 3(l), 3(J), and 3(K), Petitionalteges that counsel did not competently
represent Petitioner at senterg and failed to adequatgbyepare and investigate
mitigation evidence to present at the seaitgg proceeding. HowevgPetitioner’s entire
argument with respect to caumed prejudice as to his sentérg IAC claims consists of
the following:

Trial counsel failed to investiie and prepare a thorough life
history of Fields, detailing hidifficult life, history of abuse,
institutionalization at a young agand mental problems. Had
trial counsel investigated Fad’'s background and history,
and met with him to explain ¢hevidence that was available
and how it might help him, Figé would have allowed the use
of much of that evidence during the penalty phase. Trial
counsel’s failure tavork with Fields on the presentation of a
mitigation case led to an ineffive sentencing presentation.
(Dkt. 275-1 at 59-60 (citations omitted).)

This brief, vague, and generalizeg@ment does not remotely suggest that
Petitioner is entitled to an evidentiary hiegrto establish cause and prejudice under
Martinezwith respect to a sentencing IAC cdhaiPetitioner has not made a colorable
argument, supported by specific evidence, thatgamniicular defaulted sentencing IAC
claim is substantial or that initial PCR counsels ineffective in failing to raise it in state

court. The Court notes that Petitioner haserted several non-defaulted sentencing

claims geeDkt. 109, 127), and the Court will adsis on the merits any sentencing claim
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that was implicitly considereby the Idaho Supreme Couuader Idaho Code § 19-2827
andBeam v. PasketB F.3d 1301 (9th Cir. 1993)yerruled on other grounds by
Lambright v. Stewayt191 F.3d 1181 (9th Cir. 1999) (en banc).
CONCLUSION

After careful consideration, the Cotnds determined that Petitioner cannot, as a
matter of law, satisfy th®lartinez v. Ryarstandard for cause and prejudice with respect
to the eleven IAC sub-claims discussedhim Motion. Additionally, the Court will defer
consideration of Petitioner’s request faBehluphearing to excuse procedural default
until after resolution of the meritdf Petitioner’'s non-defaulted claims.

Therefore, Petitioner’'s Motion for Evideary Hearing to Excuse Procedural

Default will be denied.
ORDER

IT IS ORDERED:

1. Petitioner’'s Motion for Leave to Fil@n Overlength Reply Brief (Dkt. 312)
Is GRANTED.

2. Petitioner’'s Motion to Seal (Dkt. 3) is GRANTED.Appendix 17 to
Petitioner's Reply in Support of Motidfor Evidentiary Hearing (Dkt. 314)
shall remain SEALED.

3. Petitioner’'s Motion for Evidentiary Hearing to Excuse Procedural Default
(Dkt. 275) is DENIED. It is deniedith prejudice as to Petitioner’s

argument based dvlartinez v. Ryanl32 S. Ct. 1309 (®2). It is denied
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withoutprejudice as to Petitioner’'s argument base&amup v. Delp513
U.S. 298 (1995). If necessary at tetadate, the Court will allow Petitioner
to renew his motion for agvidentiary hearing on hiSchlupgateway

claim, and the Court may requéstther briefing at that time.

4. The parties have already filed metitsefs in this case. However, to
maintain clarity in theecord, the Court will ordehe parties to file
amended merits briefs. Tiparties shall set forth itheir amended briefs all
of their arguments as to the mewffsPetitioner’'s non-defaulted claims,
rather than merely incorporating by nefiece their previous merits briefing.
Because the Court in this next stajéhe proceedings will be considering
claims that were adjudicated on the rigeim state court, review is limited
to the record that was beforeethtate courts,ra no discovery or
evidentiary hearings are permittegth respect to these clainfSee
Pinholster 131 S. Ct. at 1398.

5. Petitioner shall file an amended braef the merits of his non-defaulted
claimswithin 90 daysafter entry of this Orde Petitioner’s merits brief
shall not exceed00 pagesn length.

6. Within 90 days after service of Petitioner's amended merits brief,
Respondent shall file an amendetswering brief on the merits. The
answering brief shall not exce&@0 pagesn length. Respondent need not

address on the merits any claim that thaurt has already determined to be
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procedurally defaulted, but shall simply note the default as to any such
claim and provide a citation to ti@ourt’s decision concluding that the
claim is defaulted. With respect tcethew claims and sutdaims raised for
the first time in Petitioner’s Secomnended Petition, Respondent may
choose to argue that those claimssargject to summary dismissal, instead
of—or in addition to—addressing theerits of the claims. Respondent
need not file a separate motion smmmary dismissal of such claims. If
Respondent argues only fsaummary dismissal of these new claims and the
Court later determines that such oigiwill not be summarily dismissed,
the Court will grant the parties additional opportunity to address the
merits of those claims.

7. Within 30 days after service of Respondent’s amended answering brief,
Petitioner shall file an aemded reply brief on thmerits. The reply brief
shall not excee80 pagesn length.

8. Any brief filed by either party th roughout the remainder of this
litigation must contain separatesections for each habeas claim
discussed, and each section headjrshall specify which particular

claim is addressed in that paricular section of the brief.
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SO ORDERED.

DATED: March 31, 2015

Lk

war J. Lodde*
Unlted States District Judge
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