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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

JAMES H. HAIRSTON,
Petitioner, Case No. 1:00-cv-00303-BLW
VS. CAPITAL CASE
RANDY BLADES, Warden, MEMORANDUM DECISION AND
ORDER
Respondent.

The United States Court of Appeals toe Ninth Circuit ganted Respondent’s
motion for a limited remandéeDkt. 209), to permit the Distit Court to reconsider the
certified aspect of Claim 21 in light Martinez v. Ryan132 S.Ct. 1309 (2012), which
held that “[ijlnadequate assasice of counsel at initial-reawv collateral proceedings may
establish cause for a prisoner’s proceduraluetd a claim of ineffective assistance at
trial.” Id. at 1315. Having considered the briefofghe parties, the Court enters the
following Order.

BACKGROUND

Because the parties are féari with the factual and preclural background of this

case, the Court will not recite that backgroumdetail here. Rather, the Court sets forth

only those facts necessary to resolveMagtinezissue. The Court incorporates the
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factual description set forth in its Menamdum Decision and Order dated March 30,
2011. (Dkt. 192.)

James H. Hairston’s state criminal cases adjudicated in the Sixth Judicial
District Court, in Bannock County, Idahidairston was represented at trial by attorneys
Randall Schulties and Thomaskied. Early in the case, Haton’s attorneys sought and
received funding for an investigator (Wayddlward) and a psychologist (Dr. Mark
Corgiat) for trial and sgencing preparation.

On October 23, 1996, two yabefore the scheduled sentencing hearing, counsel
sought funding for a mitigain specialist (Mary Goody) and artension of time so that
the expert could testify atisiencing. District Judge PetBr McDermott granted a brief
continuance, to November X996, but denied the expéunding request, concluding:

[An] adequate defense will certainly beailable to the defendant without

the so-called mitigation specialiSthe defendant is represented by

competent counsel andetjire fully capable opresenting whatever

mitigation evidence they deem appreapei to the Court. | don't think the

motion is timely, either, but for &se reasons, I'm doing to deny your

request.

(State’s Lodging A-8, p. 2629-30.)

Despite the absence of a mitigation spestissignificant mitigating evidence was
put before the trial court, both from the defe and from the materim the presentence
investigation report. Based on this infornoati the trial court found that Hairston was
underdeveloped as child, was sexually abuseat teast two occasions, and that he was

raised by a strong and dominegrimoman who did not show lowe affection. His father

abandoned the family when Hairston wasvall boy, and Hairstobelieved that his
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father could not be located, but his life chad significantly when he learned that his
father simply chose not to contact him. Thal court also considered that Hairston was
young when the crimes occurred, had pasly successfullgompleted juvenile
probation, had no adult criminal recoldd expressed remorfge his crimes and
behaved well in the county jail. Finding thg]ll of the mitigating circumstances . . .
weigh as pebbles in comparison to a bouldén vespect to the coldlooded, calculated,
premediated murders of Duke and Dahlns&riman,” the trial court sentenced Hairston
to death. (State’sadging A-5, p. 880.)

In his first state post-conviction applicatidHairston raised a claim that the trial
court violated Hairston’s constitutional righig denying funding foa mitigation expert
for sentencinginda claim that his trial attorneys were ineffective in failing to procure
necessary expert defense assistance andfusmitigation specialist or expert at
sentencing. These claims weranel by the state district cdu(State’s Lodging B-10, p.
336.) The trial court error mitigation claiwas included among issues for appeal, but the
ineffective assistance mitigation claim was.rf8tate’s Lodging C-13 The trial court’s
decision was affirmed on appe8tate v. Hairston988 P.2d 1170 (Idaho 1999).

Hairston filed his initial federal Petitichior Writ of Habeas Corpus in 2000.
Currently, Petitioner's Second Amended Petiimthe operative pleading in this case.
(Dkt. 99.) In the midst of his federal habeaBat Hairston returned to state court with a
second post-conviction applicati®o re-assert his claim that the trial court violated his
constitutional rights by denying fundingrfa mitigation expert for sentencing,

augmenting the application with expestimony that Hairston suffered from brain
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damage. In particular, Hairston submittéidavits from Dr. Ricardo Weinstein and Dr.
Maurice B. Stermanral argued that new bratests showed prejudice resulting from the
trial court’s denial of resoursdo hire a mitigation expert.

On appeal of denial of the second posiwiction application, the Idaho Supreme
Court determined that (1) Hairston’s claimsasubject to res judicata, as the court had
addressed the claim in the first post-cotion proceeding; and (2) because Hairston
knew of the claim within the statutory timeniits, it did not satisfy the narrow exception
of Idaho Code § 19-2718) and could not be raised irsacond or successive application.
Hairston v. Statgl56 P.3d 552 (Idaho 200€grt. granted, judgment vacatesb2 U.S.
1227 (2008) (remanded to the Idaho Sumélourt to consider retroactivity Bing v.
Arizong 536 U.S. 584 (2002), in light &fanforth v. Minnesota552 U.S. 264 (2008}).

This federal case was sa&yfrom 2001 t®007 during Hairston’s pursuit of his
second post-conviction action. After tltlaho Supreme Court rejected Hairston’s
attempts to revisit mitigatioto allow new evidence of bradamage to be considered,
Hairston requested an evidentiary hearinthia federal habeas action to present four
additional experts’ testimony. ©Court denied the request for an evidentiary hearing as
unnecessary to decide the claim Id4tn had presented Imis pleadings:

Hairston emphasizes evidence of Hisged brain dysfunction, which he

contends establishes prejudice from the denial of a mitigation specialist.

This contention assumes too mutiat is, Hairston has not drawn a

persuasive causal link between the absence of a mitigation specialist—

primarily aninvestigativeexpert—and the lack of evidentiary development
on whether he has brain damage, which would be supplied by

L Petitioner’s third post-conviction application raised Rireg claim. That action wasonsolidated with other
Idaho death penalty cases, after which relief was deBeiRhoades v. Stak33 P.3d 61 (Idaho 2010).
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psychological, psychiatric, or mediaxperts. Beyond requesting the

appointment of Dr. Corgiat, who appatly did not find evidence of brain

damage, Hairston did not ask for fumgl for those types of additional

mental health experts in state court.

Accordingly, the Court concludéisat the new facts do not place the

issue in such a different light that ifdon would be able to establish that

the state court’s adjudication of tlaenstitutional claim, based on its

determination that he was giveregdiate tools and resources for his

defense, was an unreasonable ¢tagrston is not entitled to an

evidentiary hearing.
(Order, Dkt. 192, p. 60.)

Judgment was entered in this case on KM&2011, eleven years after it began.
(Dkt. 193.) A certificate of appealability wassued over several claims. While the case
was on appeal to the United States CouAmpbeals for the Ninth Circuit, the State
requested and was granted a limited remandefmynsideration of the certified aspect of
Claim 21 (the mitigation subsam only) in light ofMartinez v. Ryan

Martinezwas an unprecedenteddaunusual development irabeas corpus law.
Rather than occupying thaisual positions, petitioners’ lawyers now often argue that
their clients’ claims are proceduratiefaulted to take advantageMértinez while state
attorneys counter th#te claim was decided on the merpsitting it beyond the scope of

the Martinezexceptior? Further Martinezhas created the anomaly that procedurally

defaulted claims may be heatla substantial advantage opeoperly exhausted claims,

2 The general rule is that errors of counsel during a post-conviction action cannot serve as a basis for cause to
excuse a procedural defaudeeColeman v. ThompspB01 U.S. 722, 752 (199Martinezcreated an exception to

this rule that applies only to procedurally-defaulted cladfseffective assistance ofal counsel. 132 S. Ct. at

1315;see alsdHa Van Nguyen v. Curry 36 F.3d 1287, 1293 (9th Cir. 2013) (expandvtagtinezto underlying

claims of ineffective assistancedifect appealkounsel). Under a traditional (ndmartine? cause and prejudice

analysis, it is better for petitioners tovieshad their claim decided on the ftein state courbecause they cannot

rely on ineffective assistance of post-conwigtcounsel to excuse a procedural default.
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becauséartinezclaims can be heard de novo on fall@abeas corpus review, escaping
deferential AEPDA review and ti&inholsterprohibition on deelopment of new
evidence placed on claims propgegxhausted on the merits.

It is no surprise here that Hairstisnattempting to shoehorn an ineffective
assistance of trial counsel claim into his athg-adjudicated petition tiake advantage of
the Martinezgateway to de novo review. After pemxling through a series of procedural
inquiries to determine whethbtartinezapplies to Claim 21, the Court concludes that
(1) Hairston’s claim is new, (2) he cannot re+opl@is case to assert a new claim, and (3)
he must file a second federal habeagpugsipetition, requiring prior approval of the
United States Court of Appesalor the Ninth Circuit.

DISCUSSION

1. Hairston Pleaded the Pertinent Subsectioonf Claim 21 as a Trial Court Error
Claim

Hairston admits that, because Martinezexception did not ast at the time he
filed his Second Amended Petition, hisiosel purposely couched the ineffective
assistance of counsel mitigation claim in terofi trial court error—a related claim that
wasproperly exhausted. (Supplemental Repligt. 231, p. 7.) lrother words, habeas
counsel selected the procedurally strorgd@im over the procedurally weaker claim.
Now thatMartinezis available, Hairston argues that this Court mistakenly interpreted the
claim, even thougthe Court’s interpretation followfsom the manner in which habeas

counsel chose to raise it.

3 See Cullen v. Pinholstet31 S.Ct. 1388, 1400 (2011).
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Hairston has not persuaded the Court Mattinezand its progeny have worked
such a significant change in habeas cogrosedure that Hairston is permitted at the
post-judgment stage of proceedings to rerati@rize an old claim as a factually and
legally different claim. Rather, a fundamdmgenciple of fair litigation is that a
respondent cannot respond to, nan a court adjudicate, atas that are not adequately
raised in the pleadings. For that reason, Ensyare particularly trained in the art and
strategy of raising claims. Capital habeasecpetitioners’ lawyers, in particular, have
honed the skill of raising o fully-exhaustd and procedurally-defaulted claims,
knowing the consequences of the failure to do so. As a result, the plethora of claims
raised in each capital case @iend the life of the cagand their death-sentenced
client) for decades, clearly beyond the intent of the AntiterrorisnEéfiedtiveDeath
Penalty Act.

In 2007, well before the “remarkable” but “limitetfartinezdecisiort} Hairston’s
experienced counsel who ded his Second Amended Petition selected a particular
claim to raise—that theial court’s refusal to providédairston with a mitigation expert
violated several of Hairston’s constitutiomagjhts, including his right to effective
assistance of counsel. (DRO.) Though a more traditionlut procedurally-defaulted
claim was available—centeriran allegations that Hairston’s constitutional right to

effective assistance of couhses violated by counseldeficient and prejudicial actions

4 Lopez v. Ryar678 F.3d 1131, 1136 (9th Cir. 2012).
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In investigating and presenting mitigation eviderd#airston’s counsel selected a
different claim.

During argument of the merits of Hawsts claims in 2010, without any attempt
to amend the pleadings, Hairston’s counsel for the first time attempted to transform the
claim theyhad choserto bring into the @im they had chosearotto bring, relying on
two United States Supreme Coaaises that were availabledounsel prior to the filing
of the Second Aended PetitionyWiggins v. Smith639 U.S. 510, 523 (2003), and
Rompilla v. Beard545 U.S. 374, 381 (2005). (DHi61, pp. 29-31.) That attempt at
transformation was rejected in the Ordenying relief on th&econd Ameded Petition
(Dkt. 192), and it is rejected again today.

Claim 21 is a hodgepodgé different subclaims, despite its heading of
“Ineffective Assistance of Trial Counsel” and its general preface that Hairston was denied
his constitutionatight to the effectivassistance of counsehder the Fifth, Sixth,

Eighth, and Fourteenth Amendmentsk{[®9, p. 34.) The “Supporting Facts”
subheading that flows the general preface does tefaly nothing to point the way
anywhere, because Hairston@unsel has mixed up several ineffective assistance of
counsel subclaims based oe thixth Amendment with sevemifferent trial court error
subclaims based upon the Fifth Amendmegttrio remain silent, the Eighth and
Fourteenth Amendment right to a reliable it@ppsentencing proceeding, the Fourteenth
Amendment right to adequate resourcesupport a sentencing defense, and the
Fourteenth Amendment right émual protection. But it is ndhe mixing up of claims

that does in Hairston’s argument, but the absence of facts.
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Unlike other subclaims alleging deficigmérformance of trial counsel, the only
“supporting facts” regardmmitigation allege that the trial court’s rulicgusedcounsel
to be ineffective, but not the reverse—tbatinsel themselves performed deficiently, in
turn causing the trial court tr@ject the request for a ngation expert. Irfact, missing
from the pleadings is any reference to trialiesel’s request for a mitigation expert only
two days before the sentencing hearingl e trial court’s mention of the dilatory
request in its ruling. While other subictes brought under the heading of Claim 21
clearly articulate failures of counsel, no failures attributétlgounsels’ acts or
omissions relate to mitigation.

Trying to wedge Claim 21 into thdartinezexception, Hairston relies upon the
following paragraphs in his 8end Amended Petition to suppais position that he did,
in fact, present a traditionaleffective assistance of couhséim rather than a trial
court error claim:

158. Mr. Hairston was denied his fe@dé constitutional right to the
effective assistance of counsel untter Sixth Amendmentp a reliable

capital sentencing proceedingnder the Eighth and Fourteenth

Amendments, and to due process aqdal protection adaws under the

Fourteenth Amendment by the trial ctsidenial of resources to hire a

mitigation specialistSee Strickland v. Washingtatg6 U.S. 668 (1984)

and Ake v. Oklahomd,70 U.S. 68 (1985).

159. Mr. Hairston is and was at then@ of his trial an indigent

person who lacked the funds to hame attorney, expert witnesses and

investigators.

160. Although this was a death penatigse, the trial court refused

Mr. Hairston’s requedbr a court fundednitigation specialist to assist him

in investigating, gakring and presenting ngition evidence at the
sentencing hearing.
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161. Had such a mitigation speti& been used, mitigation
evidence would have been presented to the sentencer which would, to a
reasonable likelihood, hayeersuaded the sentenddiat the death sentence
was not warranted in Mr. Hairston’s case.

162. In order to provide the effecvassistance of counsel in a
capital sentencing proceeding, defeosensel must conduct a complete
and thorough investagion into the defedant’s backgroun@d!

163. The trial court’s refusal to ordéhat Mr. Hairston be assisted
by a publicly funded mitigation expeatteprived Mr. Hairston of the
effective assistance of counsel.

164. Mr. Hairston was prejudiced because had such a mitigation
investigation been conducted, thexa reasonable probability that Mr.
Hairston would have received a semgof less than death, because the
evidence which would have been discovered and presented, including
petitioner’s sexual, emotional and ploaiabuse as a child so significantly

impacted his ability to make chogke companions and conduct would
have been “sufficiently compellingd [render] the death penalty unjust.

165. The trial court’s deprivationf Mr. Hairston'’s right to a

mitigation specialist subjected him to disparate treatnfrom criminal

defendants who are not indigent.
(Dkt. 99, pp. 36-37).

So pleaded, the claim @e of trial court error. The Second Amended Petition
contains facts supporting a tr@urt error claim and legal thees particular to a trial
court error claim—the consequ&l Sixth Amendment denialf the effective assistance
of counsel, the Eighth Amendmt deprivation of a reliablsentencing proceeding, and

the Fourteenth Amendment right to due @sxand equal proteati. Claim 21 provides

no notice to Respondent or the Court thataetyor omission of trial counsel violated

5 This statement is only an empty recitation of the standard of law; it does not allege that or how trial counsel
performed deficiently.
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Hairston’s constitutional ghts regarding mitigation evidence at sentengimgother
words, notwithstanding the bare title of taim, Hairston purposglalleged that trial
error was theause and the thwarting of trialotinsel’s effectiveness was ta#ect

Under today’s status of the laiMartinezdoes not extend to ttiaourt error claimsSee
Martinez 132 S. Ct. at 1315 (limtg scope of exception toatins where trial counsel
performed deficienthand caused prejudiceseeHunton v. Sinclair732 F.3d 1124, 1126,
1127 (2013) (refusing to extemdartinezto other claims, such as those base8@uly v.
Maryland 373 U.S. 83 (1963)).

Hairston further argues thidtwas erroneous for this Cduo construe Claim 26 as
subsuming Claim 21, because Claim 26 waleed different, being entitled, “Denial of
Resources,” while Claim 21 was entitled ‘fieetive Assistance ofounsel.” However,
as explained previously, a title does aatlaim make. Whatevérabeas counsel’s
intentions were when counsemed the sections, counsel dit follow through and state
any deficienciesf counselegarding mitigation in #nbody of the Second Amended
Petition, instead choosing to assedttial allegationsolely regardinghe trial court’s
mitigation decision in two diffent places in the pleadings, Claim 21 and Claim 26. There
are no facts in either section allegocmunsel sought a mitigation speciatisficiently or

dilatorily, which in turn caused the trial courtdeny the request. Nor are there any facts

6 In fact, the claim Hairston asserts today bears littlewbkance to anything asserted in his pleadings. Now,
two decades after Hairston’s conviction and sentencing, curoensel are trying to recast Hairston’s claim that he
was denied the assistance of Mary Goody, a generaktnitigexpert whose primary function was to gather facts
and records, into a claim centered on Dr. Corgiat’s all@gmanpetence in his mental Hidgaevaluation of Hairston.
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alleging counsel performed in a deficiemanner that would rank them below other
reasonable counsel who wetenied a mitigation expeby the trial court.

For all of these reasons, the CourtcegeHairston’s argumetthat a traditional
ineffective assistance of triabunsel claim based on his tra&torneys’ alleged deficient

performance was presented in Claim 21.

2. Claim 21 Was Decided on the Merits in State Court

Claim 21—as presented in Hairstofésleral pleadings in this matter—was
decided on the merits by the Idaho SupreroarCas a trial court error claim, not an
ineffective assistance of trial counsel ola(State’s Lodging C-17, p. 27.) Because
Claim 21 (as presented)nst procedurally defaulted, but was decided on the merits in
state and federal court, it is not subjectartinez—a case that does nothing more than
provide an exception for procedurally ddtad claims of ineffective assistance of
counsel. 132 S. Ct. at 1315. This Court’s use, in its prior decision, of a short-version
label, “procedurally defaulted,” to descritiee new factual and legal allegations in
Hairston’s merits argument, rather thae o$ a long statement that the new factual
allegations and legal theowould beconsidered procedurally defaultédhey had been
raised in the pleadings (DKt92, pp. 39-40), does not methiat the door to federal
habeas corpus reviewdbeen unlocked by thdartinezkey for this never-before-raised

claim, as Hairston suggests.
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3. The New Ineffective Assistance of Trial Counsel Claim is not a
“Fundamentally Altered” Claim as defined byDickens

In Dickens v. Ryan740 F.3d 1302 (9th Cir. 20149n banc), the United States
Court of Appeals for the Ninth Circuit detemad that “[a] claimhas not been fairly
presented in state court if new factual alleg&ieither fundamentglhlter the legal claim
already considered by the statrurts, or place the casearsignificantly different and
stronger evidentiary postutiean it was when the seatourts considered itld., 740 F.3d
at 1318 (citations and internal quotation marks omittdd)rston’s claim is not
“fundamentally altered” becauseither the facts nor the preeilegal theory were ever
presented in his Second Amended Petitidordegudgment was entered—a requirement
for Dickensto apply. In other words, had Hawstpresented the ttiaounsel mitigation
claim in his Second Amended Riei, it might have been deemed a fundamentally altered
claim, but in order to qualify as fundamentaljered, it must bpresented in a federal
petition, which it was not. The “fundamental altering” refers to a change in evidentiary
strength between the time the otaivas asserted in state courtldhe time it is asserted in
federal court; it does not refer &opost-judgment alm asserted in &eral court that a
petitioner tries to fundamentally alter vaegument and withowmendment during the

regular course of federal proceedings.

4. The Court Cannot Re-open an Adjudicded Petition to Hear a New Post-
Judgment Claim

Hairston now wants to present a newralam federal court (known to him since
his first state post-conviction petition was dilen 1996); however, problematic for him is

the fact that his federal habeas corpus petitvas adjudicated to a conclusion in 2011. A
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petitioner cannot have a new claim adjudidatest-judgment withut a procedurally-
proper mechanism to allow tiiederal district court to hear the claim, when it was never
raised in a federal habeas petition betbeedistrict court irthe first instanceCf. Sexton

v. Cozney 679 F.3d 1150 (9th Cir. 2012 herefore, a remand alone does not qualify
Hairston’s new claim for adjudication withoaitproper procedural mechanism for the

district court to hear the claim.

5. Hairston Cannot Raise His NewClaim in a Rule 60(b) Motion

The next question is whethairston can raise his néMartinezclaim via a Rule
60(b) post-judgment motion, or whether iberred by the successive petitions rule of §
2244 andGonzalez v. Croshp45 U.S. 524 (2005). lnopez v. Ryar678 F.3d 1131,
1136 (9th Cir. 2012), the Ninth Circuit observed thairtinezleft the lower courts with
“some leeway as to how to approach” clapnssented in a procedural posture where the
Martinezissue “intertwined” with Rule 60). However, unlike Hairston, Lopé&ad
raised his ineffective assastce of counsel claims s federal petition prior to
adjudication. Therefore, the Court concludes timgezdoes not help Hairston avoid
facing Gonzalezhead-on.

CONCLUSION
Accordingly, the Court concludes thatikston’s ineffective asistance of trial

counsel mitigation claim is a new claim he pees to raise for thast time after entry

7 On appeal, Sexton sought a limited remand ultietinezso the district court could review the merits of
two new claims for ineffective assistance of trial counselltbdtad raised in his federal habeas petition, but that the
district court ruled were procedurally defaulted.
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of judgment, and, therefore, it mustli®ught in a second petition if he receives
authorization to do stsom the Ninth Circuit Court of AppealSee28 U.S.C. § 2244
Jones v. Ryarv33 F.3d 825, 842, 846 (9th Cir. 201Bdlding that, because “none of the
claims Jones raises in hisnoiing motion were included in higst federal habeas corpus
petition,” he had to satisfy 28 U.S.C. 82%b)(3)(A), and obsemg that “even the
pressures of death penalitygation do not permit us tdepart from established
jurisprudence”).
ORDER

IT IS ORDERED thatHairston must seek authorization from the United States
Court of Appeals to bring the ineffective asance of trial counsel mitigation claim in a
second petition before it can be adjudicated im ¢burt. This case will not be re-opened,
nor will the certificate of apgalability be expanded to inclutlee issue decided in this
Order. The Clerk of Court shall forward a cagthis Order to thé&nited States Court of

Appeals so that the appeal can proceed.

DATED: August 16, 2016

B. LyGn Winmill
Chief Judge
United States District Court
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